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CASES    IN    CHANCERY, 


BKPORB  THB 


VICE-  CHA  NCELL  OR 


Sra  R.  T.  KINDERSLEY. 


STANDISH  V.  MAYOR,  ALDERMEN,  AND  BUR- 
GESSES  OF  THE  BOROUGH  OF  LIVERPOOL 
and  certain  other  Persons  Tenants  of  Plaintiff's  Land. 


This 


1852: 
March  11. 

Injunction, 

Laches. 

Lands  Clauses 

Consolidation 

Act. 


was  a  motion  for  an  injunction  to  restrain  the 
Defendants,  the  Mayor,  Aldermen,  Sec,  their  contractors 
and  agents,  from  continuing  in  possession  of  any  part  of  A  corporation 
the  lands  comprised  in  the  notice,  schedule,  and  plan,  ^  Act  of  Par- 
served  by  those  Defendants  on  the  Plaintiff,  on  the  23rd  liament,  right  to 

take  land  for  the 
purpose  of  certain  public  works,  gaye  notice  to  the  owner  of  the 
mheritance,  of  an  intention  to  take  it.  They  then  entered  regularly 
upon  the  land  for  the  purpose  of  surveys,  &c.,  and  afterwards  their 
contractors,  without  the  knowledge  of  the  corporation,  but  with  the 
assent  of  the  occupying  tenants,  brought  some  waggons,  and  rails, 
and  other  implements  on  the  land,  and  there  left  them,  but  did  not 
commence  the  works,  or  do  any  damage.  This  was  done  without  ob- 
taining the  assent  of  the  Plaintiff,  but  it  became  known  to  his  agent 
in  the  end  of  December.  In  the  beginning  of  the  following  February, 
without  any  preyious  communication  with  the  Defendants,  he  filed 
his  bill  for  an  injunction  to  restrain  them  from  allowing  the  waggons, 
&c.  to  remain  on  the  land,  and  from  taking  possession  of  the  laud 
until  they  had  complied  with  the  prpyisions  of  the  Lands  Clauses 
Consolidation  Act.  Held,  that  though  the  corporation  were  bound 
by  the  acts  of  their  contractors,  the  acts  done  were  not  a  taking  pos- 
session within  the  meaning  of  the  Act,  and  the  bill  was  improperly 
filed. 

Vol.  I.    N.  S.  b 
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1852. 

^ . ' 

Stan  DISH 

V. 

Mayor  of 

LlVERPOOI.. 


day  of  December,  1851,  and  from  allowing  the  earth, 
waggons,  iron  nuls,  and  tram  plates  placed  there  by  the 
Defendants,  to  remain  there,  and  from  entering  upon  or 
into  possession  of  any  part  of  tiie  lands  comprised  in  the 
said  notice,  plan,  and  schedule,  unless  and  until  they 
should  first  have  complied  with  the  Lands  Clauses  Con- 
solidation Act  1845,  and  from  in  any  manner  contra- 
vening the  provisions  thereof. 


The  bill  was  filed  on  the  9th  of  February. 

The  Plaintiff  was  seised  in  fee  of  land  in  the  neigh- 
bourhood of  Liverpool^  subject  to  the  rights  of  certai 
tenants  in  possession,  viz,  /.  Winstanley^  E,  Morris^ 
and  others.  By  the  affidavit  of  W.  L,  Smarts  the  soli- 
citor of  the  Plaintiff,  it  appeared  that  the  Defendants 
had  given  notice  to  take  the  Plaintiff's  land.  The 
Defendants  had  entered  on  part  of  the  land  for  the 
purpose  of  constructing  their  works,  viz.  The  Liver- 
pool Water  Works ;  but  they  had  not  paid  the  money. 
Early  in  January,  1852,  the  contractors  employed  by  the 
Defendants  had  brought  earth  waggons,  iron  rails,  and 
tram  plates  on  the  land,  without  the  permission  of  the 
owner,  but  with  the  permission  of  the  tenants.  They  had 
brought  earth  waggons,  and  fifteen  tons  of  iron  rails,  and 
the  wheels  of  the  waggons  had  flanges,  which,  it  was 
sworn,  had  cut  up  the  surface  of  the  land. 


The  affidavits  of  Hawkesley^  the  Defendants'  engineer, 
and  of  OAef,  assistant  engineer,  on  the  part  of  the 
Defendants,  were  to  the  following  effect: — That  on 
the  10th  of  February  no  acts  had  been  done  by  which 
the  surface  of  the  land  was  dug  up  or  cut  up,  otherwise 
than  as  stated  in  the  bill ;  and  that  what  had  been  done 
was  done  with  the  consent  of  the  tenants  in  possession ; 
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that  the  Defendants,  the  Corporation,  had  not  given  any 
authority  to  the  contractors  or  their  agents  to  enter  on 
the  land. — Statham,  another  witness  for  the  Defendants, 
proved  that  the  contractors  employed  by  the  Defendants 
could  not,  by  the  terms  of  the  contract,  proceed  with 
their  works  until  the  Defendants  should  have  given 
them  possession  of  such  parts  of  the  land  as  should  be 
declared  by  the  engineer  of  the  Corporation  to  be  re- 
quisite; and  that  no  such  declaration  had  been  yet 
made  by  the  engineer,  and  that  the  waggons,  be.  were 
only  placed  on  the  land  for  a  temporaiy  purpose.  Lawton, 
one  of  the  contractors,  by  an  affidavit  sworn  on  the  9th 
and  filed  on  the  10th  of  February,  proved  that  he  entered 
into  a  contract  with  the  Defendants  for  the  construction 
of  reservoirs,  &c.,  portions  of  the  intended  works  to  be 
oimstmcted  on  the  land  belonging  to  the  Plaintiff.  He 
proved  that  the  consent  of  Morris^  one  of  the  tenants, 
had  been  obtained  through  his  agent,  to  the  materials 
in  question  remaining  on  the  land  in  his  occupation, 
and  that  they  were  placed  there  with  the  assent  of  the 
other  Defendants,  the  tenants. 


1852. 

^ .— ^ 

Standisq 

Mayor  of 
Livsftpooii. 


The  other  material  facts  will  be  found  in  the  arguments 
and  in  the  judgment. 

Mr.  MaUns  and  Mr.  Oiffard  for  the  Plaintiff. 

It  is  admitted  that  Lawton  and  Miller  are  the  con- 
tractors on  behalf  of  the  Corporation.  They  say  they 
had  the  consent  of  the  tenants ;  but  by  the  84th  section 
of  the  Lands  Clauses  Consolidation  Act,  the  consent  of 
the  owners  also  is  necessary.  Putting  waggons,  &c.  on 
the  land  is  an  entry  and  taking  possession  within  the 
meaning  of  the  Act. 


They  referred  also  to  the  85th  section  and  to  the  89th 

b2 


1852. 
Stan  DISH 

V. 

Mayor  op 
Liverpool. 
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section  of  the  Lands  Clauses  Consolidation  Act,  as  ex- 
pressly meeting  this  case.  That  clause  is  as  follows : — 
"  If  the  promoters  or  any  of  their  contractors  shall, 
except  as  aforesaid,  wilfully  enter  upon  and  take  pos- 
session of  any  lands  which  shall  be  required,  &c.  without 
such  consent  as  aforesaid  (viz.  the  consent  required  by  the 
84th  section),  then  the  promoters  are  to  pay  a  penalty." 

Mr.  FoUett  and  Mr.  TV.  M.  JameSy  for  the  Defendants. 

The  case  of  the  Defendants  is  that  they  have  nothing 
whatever  to  do  with  the  acts  of  the  contractors.  Those 
acts  took  place  on  the  12th  of  November,  1851. 

[The  Vic€'Chancellor  observed  that  what  had  been 
done  was  obviously  harmless,  still  the  acts  done  by  the 
contractors  must  be  taken  as  an  indication  of  an  intention 
to  do  more.] 

The  affidavit  of  the  town-clerk  proves  that  the  De- 
fendants had  no  knowledge  of  the  acts  done  by  the  con- 
tractors ;  that  the  Corporation  never  have  intended,  and 
do  not  intend  to  go  on  with  the  works. 

[The  Vice- Chancellor :  It  is  alleged  that  the  acts 
done  were  done  without  the  authority  of  the  Corpora- 
tion; the  contractor  makes  an  affidavit,  but  he  does 
not  say  that  the  waggons,  &c.  were  put  on  the  land 
merely  for  temporary  purposes,  and  that  he  means  to  do 
no  more.] 

The  foreman  of  the  contractor  has  made  an  affidavit ; 
he  says  he  placed,  in  November  last,  waggons,  &c.  on  the 
land;  that  Winstanleyy  one  of  the  tenants,  knew  it,  and 
did  not  object ;  no  damage  was  done  beyond  what  was 
done  to  the  tenant.  There  was  no  unlawful  entry,  the 
contractors  had  a  right  to  enter  under  their  agreement 
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with  the  tenants.  The  Corporation,  the  Defendants, 
have  not  entered  at  all ;  it  is  not  they  who  are  in  posses* 
sion  but  the  contractors,  and  the  Defendants  have  no 
control  over  the  contractors.  The  contract  was  that  no 
work  should  be  executed,  nothing  should  be  done  until 
a  direction  should  be  given  by  the  engineer  as  to  the 
land  to  be  taken,  and  no  such  direction  has  been  given. 
Therefore  the  entry  is  not  that  of  the  Corporation,  not 
being  part  to  their  contract.  (The  Plaintiff  asked  for 
the  contract,  but  it  was  not  produced.)  As  to  the  89th 
section  of  the  Lands  Clauses  Consolidation  Act,  that 
applies  to  the  tenant  in  possession,  and  requires  wilful 
entry.  Here  there  has  been  no  wilful  entry,  because 
the  consent  of  the  tenant  was  obtained. 


1852. 
Stan  DISH 

9. 

Mayor  of 
Liverpool. 


Mr.  MalinSf  in  reply. 

The  acts  of  the  contractors  are  the  acts  of  the  Cor-    * 
poration,  and  the  contract^ors  have  placed  their  waggons 
and  rails  on  the  Plaintiff's  land. 

[The   Vice- Chancellor :    Is  placing  waggons,  &c.  on 
the  landy  taking  possession  f] 


Mr.  MalinM:  Placing  waggons  on  the  land  is  an  in- 
dication of  an  intention  to  proceed  further.  The  Plain- 
tiff finds  the  contractors'  plant  on  his  land.  He  knows 
the  Corporation  has  power  to  take  his  land ;  he  knows 
only  the  Corporation,  and  the  contractors  are  strangers 
to  him.  Rawes,  the  agent  of  the  Plaintiff,  says  in  his 
affidavit,  and  that  is  not  contradicted,  that  the  con- 
tractors told  him  it  was  by  the  authority  of  the  Cor- 
poration that  he,  the  contractor,  put  the  things  on  the 
land.  His  first  intimation  of  their  being  there  was  in 
January,  when  he  inquired  of  Lawton^  one  of  the  con- 
tractors, by  whose  authority  they  were  placed  there ; 
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and  LawUnCs  answer  was  that  the.  Corporation,  the  De- 
fendants,  had  given  him,  Lawton^  authority  to  do  it. 
This  18  sworn  by  Rawes^  and  not  contradicted.  The 
inference  is  that  they  will  go  on  to  do  more.  This  is 
the  simple  case  of  master  and  servant,  and  the  rule  of 
law  of  the  master  being  responsible  for  the  acts  of  his 
servant,  applies. 

The  Vicb-Chancellor  : 

(His  Honor  read  the  notice  of  motion  referred  to  in 
p.  1,  and  then  proceeded.)  This  motion  is  founded  on  the 
assumption  that  the  Defendants  have  entered  into  pos- 
session, and  are  continuing  in  possession  of  the  Plain- 
tiff's land,  and  on  the  assumption  that  they  intend,  or 
have  indicated  an  intention,  to  continue  on  the  land  and 
to  execute  certain  works  thereon,  contrary  to  their 
contract  with  Plaintiff,  and  contrary  to  the  powers  of 
the  Lands  Clauses  Consolidation  Act.  The  facts  are 
these : — An  Act  of  Parliament  was  passed,  authorizing 
the  Corporation  of  Liverpool  to  execute  certain  works 
for  the  purpose  of  supplying  the  town  of  Liverpool  with 
water,  and  by  that  Act  they  are  authorized  to  take  the 
lands  of  the  Plaintiff  necessary  for  their  purpose,  paying 
or  such  lands,  the  amount  to  be  ascertained  in  the  usual 
manner.  Many  months  ago,  the  Corporation,  intending 
to  proceed  under  the  authority  of  their  Act  of  Parlia- 
ment, entered,  as  they  were  entitled  to  do,  on  the  lands 
of  the  Plaintiff,  for  making  surveys,  taking  levels,  boring, 
and  otherwise  ascertaining  how  far  the  lands  were  neces- 
sary. They  had  authority  to  do  all  this,  and  they  did 
60,  having,  in  so  doing,  occasioned  only  slight  damage  to 
the  tenants,  and  paying  for  the  damage  so  done ;  so  far 
there  was  no  matter  of  complaint.  After  this,  and  after 
the  site  of  the  works  had  been  marked  out  by  the  De- 
fendants, no  further  act  was  done  by  them,  affecting  the 
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PUuntiflTs  land.  On  the  4th  of  November  1 851 ,  the  Cor- 
poration entered  into  a  contract  with  Messrs.  Lawton  ^ 
Miller  to  execute  the  works,  undertaking  to  give  them 
possession  of  so  much  of  the  land  as  the  agent  of  the 
Corporation  should  point  out,  which  has  not  yet  been 
done.  Now,  it  is  contended  that  what  has  been  done  is 
not  done  by  the  Corporation,  but  by  the  contractors, 
and  not  in  accordance  with  their  contract ;  and  that  even 
if  the  contractors  have  entered,  they  have  not,  in  doing 
so,  been  the  agents  of  the  Corporation.  I  cannot  assent 
to  that  proposition,  not  meaning  to  say  that,  in  all  cases, 
when  there  is  a  contract  with  a  corporation,  or  any  body 
authorized  to  do  certain  things  under  an  Act  of  Parlia- 
ment, whatever  the  contractors  may  do,  his  principals 
are  liable ;  but  still,  as  a  general  principle,  the  contractor 
is  the  agent  of  the  Corporation.  Of  course,  the  con- 
tractors might  do  many  things  for  which  the  Corpora- 
tion would  not  be  responsible ;  but  if  the  contractor 
enters  on  the  land  apparently  under  his  contract,  and 
does  anything  contrary  to  the  rights  of  the  owner  or  the 
provisions  of  the  Lands  Clauses  Consolidation  Act,  he 
must  in  this  Court  be  treated  as  the  agent  of  the  Corpo« 
ration.  Now,  the  contract  having  been  entered  into  in 
November,  1851,  some  waggons  belonging  to  Lawton  ^ 
Miller^  the  contractors,  were  placed  on  a  part  of  the 
lands  of  the  Plaintiff,  being  a  farm  occupied  by  the 
Defendant  Winstanley.  It  appears  that  the  waggons 
were  placed  there  originally  without  the  permission  of 
Winstanley  being  first  obtained.  But  it  appears  also, 
and  this  is  not  denied,  that  Winstanley  did  not  object  to 
the  waggons  brought  being  left,  but  assented  on  being 
compensated  for  any  damage  or  loss  which  should  be  occa- 
sioned to  him.  This  was  in  November.  In  the  January 
following,  tramways  or  rails,  or  in  fact  some  of  the  imple- 
ments or  utensils  of  the  contractors,  were  brought  on  the 
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lands  of  Winstanley ;  that  was  also  done,  in  the  first  in** 
stance,  without  the  permission  of  Winstanley ;  but  after  he 
knew  of  it,  he  assented  on  the  terms  of  his  being  compen- 
sated.  Then  as  to  another  tenant,  Morris^  occupying 
another  farm  comprised  in  the  Plaintiff's  land.  In  No- 
vember, before  doing  any  thing,  Lawton  communicated 
with  Morris  on  the  subject  of  putting  waggons  and  rails 
on  his  land,  and  by  arrangement  with  him,  placed  the 
waggons  and  rails'on  his  land.  On  the  other  hand  RaweSy 
the  agent  for  the  Plaintiff,  says  that  neither  he,  nor 
Winstanley^  nor  Morris  gave  permission  to  have  the 
waggons  and  other  things  put  on  the  land.  Now  Rawes 
can,  of  course,  speak  for  himself,  and  I  assume  that  he  did 
not  assent ;  but  as  to  the  tenants,  it  is  positively  sworn 
by  Lawton^  and  confirmed  by  his  foreman,  that  there 
was  an  arrangement  both  with  Winstanley  and  Morris. 
And  it  is  remarkable  that  both  Winstanley  and  Morris^ 
though  both  appearing  by  their  counsel  to  support  the 
.  Plaintiff^s  application,  make  no  affidavits  contradicting 
the  allegation  that  they  consented.  I  must  assume,  there- 
fore, that  both  Winstanley  and  Morris  did,  Morris  pre- 
viously to  the  fact,  and  Winstanley  subsequently,  assent 
to  the  waggons.  Sec,  being  brought  on  the  land.  Then 
this  fact  is  also  stated  on  behalf  of  the  Defendants,  and 
uncontradicted  by  the  Plaintiff;  Lawton  says,  and  Rawes 
does  not  deny  it,  **  I  say  that  in  December  last,  and 
after  the  implements  mentioned  in  the  bill  had  been 
placed  on  said  land  in  the  occupation  of  said  E.  Morris 
and  J.  Winstanley^  I,  together  with  my  foreman,  James 
Simpson^  was  passing  along  the  road  near  to  the  pre- 
mises of  said  E.  Morris^  when  we  met  W.  Rawesy  the 
resident  agent  or  steward  of  the  above-named  Plaintiff, 
and  said  E,  Morris.  W.  Rawes  asked  me  if  I  had  any 
objection  to  paying  reasonable  compensation  for  the  said 
materials  lying  in  the  said  fields.   I  then  informed  said  W. 


Liverpool. 
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RaweSy  that  if  the  tenants'  claim  for  damage  was  a  rea-  1832. 

Bonable  one,  I  would  pay  the  amount.     W.  Hawes  did       Stan  dish 
not  object  to  the  materials  remaining  on  the  land  of  JE.  v, 

Morris  and  J.  Winstanley^  nor  give  any  intimation  to  j  »vJb  wi^T 
me  that  he  required  said  materials  to  be  removed.^ 
Simpson  says  he  was  present  at  this  conversation^  and 
confirms  what  Lcavton  says.  It  is  therefore  beyond 
contest,  that  in  December  the  agent  of  the  Plaintiff 
knew  that  the  materials  belonging  to  the  contractors 
had  been  placed  on  the  land,  and  did  not  object,  but 
stipulated  with  the  contractors  merely  that  reasonable 
compensation  should  be  made  to  the  tenants.  Now 
Rawes,  in  his  affidavit,  says,  he  first  became  aware  of 
the  materials  being  put  on  the  land  early  in  January. 
There  is  a  little  discrepancy  here,  between  the  evi- 
dence of  Rawes  and  Lawton ;  but  it  is  slight,  and  not 
of  any  material  importance.  It  is,  on  the  whole,  clear 
that  at  the  latter  end  of  December,  or  quite  in  the 
beginning  of  January,  Rawesiih^  Plaintiff^s  agent,  knew 
that  the  materials  were  put  on  the  land,  and  that 
so  far  from  any  objection  on  the  part  of  the  Plain- 
tiff being  made  that  the  acts  done  were  a  violation 
of  his  rights,  he  by  his  agent  merely  stipulated  that 
there  should  be  some  compensation.  So  the  matter 
stood  at  the  beginning  of  January.  Now  Rawes  says 
that  Lawton  told  him  in  January,  that  he  put  the  wag- 
gons, &c.  on  the  land  by  the  authority  of  the  Corpora- 
tion, and  I  will  assume  that  to  be  true,  as  it  is  not  con- 
tradicted, but  there  is  no  doubt  that  the  Corporation  did 
not  know  of  the  things  being  placed  on  the  land,  and 
that  no  agent  of  the  Corporation  knew  of  it,  and  what 
Lawton  meant  was  that  he,  being  the  contractor  of  the 
Corporation,  was  acting  by  their  authority,  but  that  does 
not  at  all  impeach  the  accuracy  of  the  statement  made 
as  to  the  conversation  between  him  and  Rawes.    On  the 
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23rd  of  December,  the  usual  notice  was  sent  by  the  Cor- 
poration to  the  Plaintiff  ^8  agent  to  treat  under  the  Act. 
That  notice  was  answered  on  the  1 2th  of  January  1852,  by 
a  counter  notice  stating  that  the  Plaintiff  was  the  person 
entitled.  All  this  time  the  waggons,  tram  plates,  and 
rails  were  lying  harmless  on  the  land  of  the  Plaintiff. 
Nothing  whatever  was  done  towards  continuing  the 
works ;  but  the  waggons  and  other  things  simply  remain- 
ed on  the  land  with  the  assent  of  the  persons  who  had  a 
right  to  give  it,  viz.,  the  tenants  in  possession ;  no  step 
was  taken  towards  carrying  on  the  works,  and  even  now 
the  things  are  lying  harmless  on  the  land,  and  there  they 
would  have  remained,  and  the  parties  would  in  all  pro- 
bability have  gone  on  to  treat  amicably,  but  on  the  23rd 
of  January  the  Plaintiff  ^s  London  solicitor  goes  down  into 
JLancashire^  on  some  business  for  the  Plaintiff;  and  then, 
knowing  nothing  of  that  which  had  previously  taken  place 
in  November,  December,  and  January,  he  comes  upon  the 
Plamtiff 's  land  and  finds  the  waggons  and  other  things 
placed  there.  Now,  I  do  not  wonder  at  the  solicitor  being 
struck  with  this  circumstance,  and  havmg  his  vigilance 
aroused,  or  at  his  supposing  it  to  indicate  an  intention  to 
continue  proceedings.  But  Mr.  Smart  did  not  commu- 
nicate with  the  parties  there,  and  get,  as  he  might,  full 
information  from  tbem ;  if  he  had,  he  must  have  heard 
all  that  had  been  done,  and  would  most  probably  not  at 
once  have  plunged  his  client  into  litigation.  But,  in- 
stead of  that,  the  solicitor  came  at  once  to  London^  and 
without  any  communication  with  the  tenants,  or  inquiry 
whether  they  had  given  any  consent  or  not,  the  bill  is 
filed  on  the  9th  of  February,  supported  by  an  affidavit  by 
Smarts  in  which,  no  doubt  intending  to  state  what  he  be- 
lieved, he  omitted  that  of  which  indeed  probably  he  knew 
nothing;  he  says — ^'The  Plaintiff  never,  by  himself  or  his 
agents,  in  any  manner  consented  to  any  entry  on  the  part 
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of  the  Defendant8,or  their  con  tractors,  agents,  or  workmen, 
upon  his  lands ;  and  further,  on  the  occasion  of  my  going 
into  Lancashire  aforesaid,  I  for  the  first  time  ascertained 
as  a  fact  that  the  said  Defendants,  by  their  agents,  had 
entered  on  part  of  the  knd  comprised  in  the  said  notice, 
being  portions  of  each  of  the  said  two  farms,  for  the  pur- 
pose of  constructing  their  works  thereon.^  And  then  he 
goes  on  to  say : — **  The  Defendants  have,  by  themselves, 
their  agents,  and  contractors,  entered  upon  and  taken 
possession,  and  are  now  in  possession  of  the  land."  It  is 
unfortunate  that  he  did  not  communicate  with  the  par- 
ties on  the  spot,  and  then  with  the  Defendants.  If  he 
had,  he  would  have  been  informed  that  the  Corporation 
never  had  authorized  any  taking  possession  of  the  land ; 
that  the  Corporation  had  not  taken  possession,  and  that 
the  contractors  had  obtained  the  permission  of  the  tenants 
to  leave  the  things  in  question  on  the  land.  It  appears  to 
me  that  there  has  been  no  case  for  filing  a  bill  at  all.  It 
was  filed  without  a  knowledge  of  the  facts,  and  from  all 
that  I  have  stated,  I  think  this  was  not  a  case  of  danger, 
or  even  of  apparent  danger,  and  not  a  case  for  an  injunc* 
tion.  The  application  must,  therefore,  be  refused,  and 
with  costs. 
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May  27  and 

July  2. 


HAWKINS  V.  GATHERCOLE  (a). 
HAWKINS  ».  CARRACK,  by  Supplemental  Bill. 


Receiver, 

Sequeatration 

Practice. 

Contempt, 


in  which  it  was 
held  that  a 
judgment  was 
a  charge  on  an 
ecclesiastical 
benefice,  a  re- 
ceiver was  in 
possession  of 


In  these  suits  a  motion  was  made  to  commit  Carrack, 

the  Defendant  in  the  supplemental  suit,  for  contempt 

in  issuing  and  prosecuting  up  to  publication,  a  writ  of 

Under  an  order   sequestration  acrainst  the  tithes  and  of  the  vicarage  of 

made^in  a"suit      Chatteris  Nuns^  of  which  Gathercole  was  incumbent, 

while  a  receiver,  appointed  by  the  Court  in  the  original 

cause,  was  in  possession,  and  with  notice  of  that  fact. 

The  order  for  a  receiver  to  take  possession  of  the  tithes 

of  the  living  of  Chatteris  Nuns^  was  made  on  the  21st 

of  November,  1860.     The  receiver  was  a  Mr.  Burder. 

An  incumbrance  on  the   same  tithes  was  afterwards 

the  funds  of  the  created  in  favour  of  Carrack.    ThePlaintirs  original 

benefice,  for 

the  benefit  of      sequestration  had  been  long  since  satisfied  and  dis- 

the  Plaintiff,        charged.     On  the  I7th  of  December,  1851,  CarracKs 

™i;o;^«°A  ^^  solicitor  served  a  notice  on  the  Plaintiff's  solicitor,  of 
provision  tor  ' 

the  service  of       the  mortgage  by  OathercoleKQA  others,  of  the  advowson 

the  church.  ^  Carrack^  subsequent  to  Hawkins^  incumbrance.     On 

A  subsequent 

incumbrancer,      ^^  25th  of  February,  1852,  the  Plaintiff  filed  his  sup- 

with  notice  of  plemental  bill  against  Carrack.  On  the  30th  of  April, 
of^the  reSiver'^  ^^'^^^^  issued  a  sequestration  out  of  the  Court  of 
issued  a  seques-  Queen's  Bench  ;   it  was  lodged  on  the  4th  of  May,  and 

tration,  and  pro-  published  on  the  9th  of  May.    The  question  to  be  decided 
ceeded  up  to        "^ 
publication,  but 

did  not  take  or  (a)  Reported,  on  the  question  of  the  validity  of  the  judg- 
receive  anv  ^^nt  ^jg^t,  as  a  charge  upon  the  benefice,  in  1  Sim.  N.  8.  68. 

funds  of  the  ^  ^     r 

living.     Held, 

that  this  ought  not  to  have  been  done,  without  the  leave  of  the 
Court;  that  it  was  an  interference  with  the  possession  of  the  re- 
ceiver, and  was  a  contempt. 
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was,  whether  the  publication  of  the  sequestration  was  a  .  1852. 

contempt,  and  whether  Carrack  could  be  allowed,  by  Hawkins 

a  contempt,  to  gain  a  legal  priority  in  virtue  of  his  se-  v. 

questration,  so  as  to  defeat  the  prior  equitable  right  of  Gathercole. 
Hawkins. 

Mr.  Stuart  and  Mr.  Sidney  Smith  for  the  Plaintiff. 

If  Carrack  had  not  committed  this  contempt,  he 
would  have  had  no  locus  standi  to  contest  the  right 
of  the  Plaintiff.  Issuing  the  sequestration  is  clearly  a 
contempt ;  for  it  puts  the  parties  affected  by  the  order 
for  a  receiver,  in  a  position  in  which  they  must  either 
disobey  the  order  of  this  Court,  or  of  the  Court  of  law. 
The  hands  of  the  Plaintiff  are  tied  by  the  appointment 
of  the  receiver,  so  that  he  could  not  issue  a  sequestra- 
tion, and  the  Defendant  will  not  be  permitted  to  avail 
himself  of  that,  to  get  priority  of  legal  right  by  com- 
mitting a  contempt.  The  Defendant  Carrack  may 
move  to  discharge  the  order  for  a  receiver,  and  if  he 
succeeds  he  would  get  priority.  Now,  if  the  order  for  a 
receiver  had  not  been  made,  or  had  been  discharged, 
the  Defendant  would  have  had  no  priority ;  why  should 
he  then  be  permitted  to  put  himself  in  a  position  to 
get  a  priority  by  a  contempt  of  the  Court!  If  it  is 
said  that  issuing  the  sequestration  is  not  a  contempt,  at 
any  rate  the  publication  is ;  for  by  that, .  every  party 
liable  to  pay  in  respect  of  the  profits  of  the  living,  has 
notice  not  to  pay  except  to  the  sequestrator.  That  is 
an  interference  with  the  receiver,  and  a  contempt :  HuS" 
sell  V.  JEast  Anglian  Railway  Company  (a). 

Mr.  Matins  and  Mr.  Shebbeare  for  the  Defendant, 
Carrack. 

The  mortgage  to  Hawkins  of  the  Srd  of  August,  1845, 
{a)  3M*Nag.  &Gor.  104. 
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for  24,0001.  was  not  of  the  tithes,  but  of  the  advowaon ; 
sod  the  principttl  sum  is  not  doe  till  the  8th  of  August, 
18f52.  As  to  the  eflfect  of  the  writ  of  sequestration,  the 
Defendant  has  done  nothing  beyond  obtaining  and  pub- 
lishing the  writ  and  the  bishop's  mandate. 

[The  Viee-Chamedlor :  How  are  the  orders  of  the 
Crown,  commanding  the  bishop  to  receive,  and  his  man- 
date to  the  tenants  and  others  to  pay  to  him,  consistent 
with  the  possession  of  the  receiver !] 

We  have  not  received  any  profits,  nor  attempted  to 
receive  any,  but  have  only  proceeded  so  fiur  as  is  re* 
quisite  to  raise  the  question  whether  the  order  made  as 
to  the  Plaintiff  *8  judgment  is  a  right  one.  That  is  not 
an  interference  with  the  possesson  of  the  receiver ;  we 
have  not  executed  the  writ,  we  have  only  obtained  it, 
without  doing  which,  not  being  parties  to  the  original 
suit,  we  could  not  raise  the  question ;  until  obtaining 
the  writ  we  had  no  charge  and  could  not  dispute  the 
validity  of  an  alleged  prior  incumbrance.  Besides  the 
order  to  the  bishop  ia  only  to  receive  if  he  knows  of  no 
impediment;  he  would  of  course  refuse  to  receive, 
knowing  of  the  appointment  of  the  receiver. 

The  Court  wiU  not  commit,  unless  there  is  an  inten- 
tional contempt.  Here  the  bishop  knows  the  fact  of  the 
receivership.  He  will  not  execute  the  writ  as  against 
the  receiver.  He  can,  by  force  of  the  writ,  only  take 
the  goods  of  Oathercole;  it  is  only  operative  against 
them,  subject  to  prior  rights ;  a  judgment  was  no  charge, 
nothing  except  publishing  the  writ  of  sequestration  gave 
a  charge.  What  we  have  done  is  no  more  than  putting 
the  writ  into  the  hands  of  the  bishop  that  he  may  use  it 
when  the  goods  are  clear,  and  not  till  then :  in  RuaeU 
v.  East  Anglian  Railway  Company^  the  creditor  was  not 
held  guilty  of  any  contempt ;  nor  can  he  be  here.     If 
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anything  had  been  done,  it  must  have  been  by  the  bishop, 
and  he  would  be  the  penson  guilty  of  contempt. 

Mr.  Sidney  Smith  in  reply. 

The  Defendant  should  have  applied  to  the  Court  for 
leave;  he  has  mistaken  his  course;  he  went  beyond 
what  was  necessary :  the  publication  of  the  sequestration 
gives  notice  to  the  tithe^payers  not  to  pay  to  any  but  the 
sequestrator;  that  is  an  interference  with  the  receiver'^s 
possession,  and  the  party  guilty  is  the  party  putting  the 
officer  in  motion.  The  publication  gives  priority ;  if  the 
bishop  did  not  publish,  he  would  be  responsible ;  it  is 
therefore  the  act  not  of  the  bishop,  but  of  the  party  ob- 
taining the  writ. 

The  Vic£-Chancbllor  : 

In  this  case  of  Hawkins  v.  Gaihercole,  the  motion 
was  made  by  the  Plaintifi^  Mr.  Hawkins^  to  commit  the 
Defendant,  Mr.  Carrack^  for  a  contempt  of  Court,  in 
having  interfered  with  the  possession  of  the  receiver 
appointed  by  this  Court.  It  appears  that  the  Plaintiff, 
Mr.  Hawkins^  being  a  creditor  of  the  Defendant,  Mr. 
Gaihercole,  filed  a  bill  against  him,  and  got  a  receiver 
appointed.  It  is  unnecessary  to  enter  into  the  particulars 
of  the  rights  of  Mr.  Hawkins^  it  is  sufficient  to  say  that 
Lord  Cranworih  determined  that  Mr.  Hawkins  was 
entitled,  upon  his  bill,  to  have  a  receiver  appointed  of 
the  profits  of  a  living  of  which  Mr.  Gaihercole  was  the 
incumbent.  Mr.  Burder  was  appointed  such  receiver, 
and  is  still  the  receiver.  Mr.  Carrack,  another  creditor 
of  Mr.  Gaihercole^  having  recovered  judgment  against 
him  for  the  amount  of  his  debt,  issued  an  execution,  and 
the  sheriff  having  in  the  ordinary  course  returned  nulla 
bona,  and  that  the  Defendant,  Gaihercole,  was  a  clergy- 
man, an  ecclesiastic  having  no  lay  fee,  the  usual  process 
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was  issued  under  the  writ  of  sequestration,  from  the 
Court  of  Queen's  Bench,  which  writ,  in  the  ordinary 
form,  is  addressed  to  the  bishop  of  the  diocese  as  the 
substitute  for  the  sheriff,  sometimes  called  the  ecclesi- 
astical sheriff,  directing  him  to  sequester  the  living  of 
Mr.  Gathereole  in  his  diocese.  The  Bishop  of  Ely,  in 
the  usual  course,  issued  his  sequestration,  addressed  to 
the  sequestrator  (in  this  case,  as  it  happens,  the  same 
gentleman,  Mr.  Burder,  who  is  also  the  receiver  ap- 
pointed under  the  order  obtained  by  Mr.  Hawkins,  the 
Plaintiff)  ;  but  the  bishop  issued  his  sequestration  in  the 
ordinary  form ;  and  in  pursuance  of  the  ordinary  course 
in  such  a  case,  that  sequestration  was  published  by  affix- 
ing it  upon  the  doors  of  the  church  of  the  parish  of  the 
Defendant.  The  effect  of  that  sequestration  is  that  the 
bishop,  by  the  terms  of  it,  does  so  far  as  by  law  he  may 
or  can,  **  sequester  all  and  singular  the  rents,  tithes, 
oblations,  obventions,  fruits,  issues,  and  profits  thereof, 
and  other  ecclesiastical  goods  of  the  said  Michael  Augus- 
tus Gathercole,  belonging  to  the  said  vicarage  and  parish 
church  of  Chatteris  Nuns  aforesaid,  within  our  jurisdic- 
tion, and  to  the  aforesaid  Michael  Augustus  Gather- 
cole,  the  incumbent  thereof,  belonging  or  appertaining, 
and  do  sequester  the  same  by  these  presents,  and  strictly 
enjoin  you  (that  is,  the  sequestrator  named  in  the  seques- 
tration, Mr.  Burder)  to  publish  this  our  sequestration 
so  by  US'  interposed  to  all  and  singular  that  are  inter- 
ested therein,  by  affixing  the  same,  or  a  copy  there- 
of, on  the  door  of  the  parish  church  of  Chatteris 
Nuns  aforesaid,  or  as  near  thereto  as  may  be,  and 
in  other  public  places,  as  you  shall  think  proper  or 
expedient  in  this  behalf,  and  also  to  ask  for,  demand, 
and  collect,  levy,  and  receive  all  and  singular  the  said 
rents,  tithes,  oblations,  obventions,  funds,  issues,  and 
profits  thereof,  and  other  ecclesiastical  goods  whatsoever 


CASES    IN    CHANCERY. 


17 


bdonging  to  the  said  yicarage  and  pariah  church  of 
Chatteris  Nuus^  and  to  the  said  Miehael  Avgustus 
Oathercole^  as  Yicar  thereof^  in  whose  hands  or  posses- 
sion any  such  are  or  may  be  found  remaining;  and  by 
and  oat  of  the  same  profits  and  emoluments  (if  need  be) 
to  caose  the  cure  of  the  said  church  of  Chatteris  Nuns  to 
be  duly  served,  and  to  cause  all  other  duties  and  charges 
incumbent  on  the  said  church  of  Chatteris  Ntms  to  be 
duly  performed,  borne,  and  satisfied,  and  also  well  and 
sufficiently  to  repair,^  and  so  forth.  It  is  not  necessary 
to  read  farther.  It  is  sufficient  to  say  that  by  the  effect 
of  that  sequestration  from  the  bishop,  the  sequestrator 
named  in  the  document  is  directed  by  an  authority,  which 
he  is  bound  to  obey,  to  collect,  levy,  and  receive  all  the 
profits  of  this  living,  and  to  provide  for  the  service  of 
the  church,  and  then  to  apply  the  profits  in  the  ordi- 
nary course  for  the  benefit  of  the  creditors.  Now  the 
question  is,  whether  the  act  done  by  Mr.  Carrach  in 
procuring  that  sequestration  amounts  to  a  disturbance 
of,  or  interference  with  the  possession  of  the  receiver. 
Now  Mr.*  Carraek  has  done  nothing  more  than  in  the 
ordinary  course  of  legal  process  he  was  entitled  to  do, 
by  virtue  of  a  judgment  which  he  had  recovered  against 
Mr.  Oathercole;  but  it  is  quite  clear  that  when  this 
Court  has  appointed  a  receiver,  it  will  not  allow  the 
possession  of  that  receiver  to  be  disturbed  by  any-» 
body,  however  good  his  right  may  be;  but  the  party 
thinking  he  has  a  right  paramount  to  that  of  the  re- 
ceiver, or  rather  to  that  of  the  person  who  has  got  the 
appointment  of  the  receiver,  must,  before  he  can  presume 
to  take  any  steps  of  his  ovm  motion,  apply  to  this  Court 
for  leave  to  assert  his  right  against  the  receiver.  That 
is  a  plain  rule,  and  a  very  necessary  rule :  it  is  not  a 
rule  of  arbitrary  authority,  but  it  is  absolutely  necessary, 
because  if  it  were  otherwise  it  would  be  impossible  for  this 
Vol.  I.     N.  S.  o 


1852. 

Hawkins 

Gathkrcols. 


18 


CASES    IN   CHANCERY. 


1853. 

* .— ' 

Hawkins 

V, 

Gathbrcolk. 


Court  to  administer  jostioe  between  parties ;  and  all  In- 
convenience is  entirely  prevented,  firom  the  circumstance 
that,  upon  application  made  to  this  Court,  this  Court 
will  always  take  care  to  have  justice  done,  and  to  give 
any  party  who  has  a  right  paramount  to  that  of  the  re- 
ceiver or  the  party  obtaining  the  receiver,  the  means  of 
obtaining  justice,  and  will  even  assist  him  in  asserting 
that  right,  and  of  having  the  benefit  of  it.  The  ques- 
tion, therefore,  that  I  have  to  consider  is  not  whether 
Mr.  Carrack  in  the  abstract,  as  a  matter  of  right  and 
justice,  had  a  right  to  issue  the  sequestration;  un-* 
questionably  he  had ;  but  whether  he  has  done  anything 
without  the  leave  of  this  Court,  which  has  interfered 
with,  or  disturbed,  or  tends  to  disturb,  the  posses* 
sion  of  the  receiver.  Now  it  was  argued,  and  very  fairly 
argued,  that  although  all  this  has  been  done,  no  disturb- 
ance has  yet  taken  place ;  and  that  the  Plaintiff  should 
wait  and  see  whether  the  sequestrator  as  sequestrator, 
does  collect,  levy,  and  receive  any  portion  of  the  profits 
of  this  living,  so  as  to  prevent  the  receiver  from  get- 
ting them.  If  that  argument  could  prevail,  the  same 
argument  would  authorize  a  person  to  bring  an  eject- 
ment against  the  receiver ;  because  it  may  be  said  until 
he  has  not  only  got  judgment  in  the  ejectment,  but  has 
also  issued  execution  and  turned  the  receiver  out,  until 
that  final  act  has  been  done,  there  is  no  disturbance  of 
the  receiver.  It  is  clear,  however,  that  the  Court  will 
not  allow  the  first  step  in  an  action  of  ejectment  against 
the  receiver  to  be  taken  by  any  party,  without  an  appli- 
cation having  been  first  made  to  this  Court  for  its  per- 
mission to  do  it.  It  appears  to  me  that  the  act  in  this 
case  does  amount  to  a  disturbance  of  the  possession  of  the 
receiver.  Any  tithe  payer,  or  any  person  liable  to  pay 
any  of  those  dues  which  belong  to  the  incumbent  of  the 
living,  would  be  in  this  predicament,  or  might  be  in  this 
predicament,  that  there  is  a  demand  made  upon  him,  or 
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there  might  be  a  demand  made  npon  him  for  that  pay- 
meat^  by  the  receiver  appointed  by  this  Court»  and  at  the 
flame  time  a  counter  demand  made  npon  him  by  asequea- 
trator  appointed  by  the  authority  of  the  biahop  of  the 
diocese  under  the  Queen's  writ  of  sequestration  issuing 
out  of  the  Queen's  Bench ;  and  it  ia  quite  obvious  that 
the  moment  the  sequestrator  appointed  does  anything 
whatever  in  performance  of  the  duty  imposed  on  him  by 
the  sequestration,  that  instant  he  actually  disturbs,  in 
point  of  fiust,  the  possession  of  the  receiver,  and  taking 
steps  towards  that  end  appears  to  me  to  be  doing  that 
which  the  Court  would  not  permit.  It  appears  to  me, 
then,  that  Mr.  Carrack  ought  before  he  issued  the  se- 
qnestration  (not  before  he  got  his  judgment  against  Mr. 
Oaikercole,  that  he  was  fully  entitled  to  do,  and  he  was 
entitled  to  issue  a  writ  of  fieri  facias  to  the  sheriff  as  he 
did)  ;  but  before  he  issued  the  writ  of  sequestration  to 
the  bishop  he  ought,  in  my  opmion,  to  have  come  to  this 
Court  stating  the  facts  of  the  case,  and  asking  leave  to 
do  it.  What  would  the  Court  have  done  if  he  had  come 
witii  that  application!  I  am  satisfied  tiie  Court  would 
have  allowed  him  to  do  exactly  what  he  has  done,  but 
upon  terms.  The  Court  would  have  allowed  him  to  do 
what  he  has  done,  for  this  reason ;  It  is  necessary,  in 
order  to  give  Mr.  Carraek  a  position  as  between  him  and 
his  debtor,  or  between  him  and  other  creditors  of  that 
debtor,  and  therefore  I  am  satisfied  that  if  application  had 
been  made  to  me  in  the  first  instance  by  Mr.  Carrack  for 
leave  to  issue  this  writ  of  sequestration,  and  stating  the 
fact  of  the  return  of  the  sheriff,  that  there  were  nulla 
bona^  that  there  was  no  lay  fee,  I  am  satisfied  I  should 
have  allowed  Mr.  Carrack  to  have  issued  this  writ  of 
sequestration ;  but  I  should  have  put  him  upon  terms 
that  he  should  undertake  to  deal  with  that  writ  entirely 
in  submission  to  the  direction  of  this  Court,  and  should 
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1852.  undertake  thai  his  sequestrator  should  not,   without 

Hawkins       ^^^  '^^®  ^^  ^^^  Court,  receive  any  portion  of  the  pro- 
V.  fits  of  this  living.    Upon  those  terms,  I  have  no  doubt 

Gathercole.  ^Jj3^  I  should  have  allowed  Mr.  Carrack  to  do  precisely 
what  he  has  now  done  without  that  permission.  Now  on 
the  part  of  Mr.  Carrack^  with  reference  to  what  I  have 
been  observing  as  to  his  position,  it  was  justly  represent- 
ed that  to  perfect  his  character  as  execution  creditor,  it 
was  necessary  to  take  this  step ;  and  it  was  justly  said 
that  Mr.  Carrack^  by  the  very  act  of  appointing  as  his 
sequestrator  the  same  individual,  Mr.  Burder^  who  is  the 
receiver,  has  at  least  indicated  that  he  had  no  desire 
practically  to  interfere  with  the  possession  of  the  re- 
ceiver ;  and  it  was  said  that  Mr.  Carrack  has  no  wish 
that  the  sequestrator  should  take  those  issues  and  profits 
of  the  living,  but  only  that  the  receiver  who  is  the 
same  person  as  the  sequestrator  should  receive  them, 
and  the  Court  will  deal  with  them.  Acting  upon  that 
suggestion,  I  have  not  the  smallest  doubt  that  Mr.  Car- 
rack  will  now  undertake  to  do  what  I  think  would  have 
been  the  undertaking  he  would  have  given,  the  undertak- 
ing which  would  in  fact  have  been  put  upon  him  if  he 
had  applied  for  leave  to  take  this  step ;  but  inasmuch  as 
Mr.  Carrack  has  taken  this  step  without  the  leave  of 
the  Court,  and  has,  as  it  appears  to  me,  justified  Mr. 
Hawkins  in  making  this  application  in  order  to  support 
the  possession  of  the  receiver,  I  oonceive  that  Mr. 
Carrack  must  pay  the  costs  of  4his  application ;  and 
therefore  the  order  that  I  shall  make  will  be  this ;  that 
Mr.  Carrack  pay  the  costs  of  this  application,  and  Mr. 
Carrack  submitting  to  deal  with  his  sequestration  in 
such  a  manner  as  the  Court  shall,  from  time  to  time, 
direct,  and  undertaking  that  the  sequestrator,  in  that 
character,  shall  not  receive,  collect,  or  levy  any  portion 
of  the  issues  or  profits  of  the  living  without  the  leave  of 
this  Court,  let  no  further  order  be  made  on  the  motion. 


CASES    IN    CHANCERY.  21 


THOMPSON  V.  FALK.  1852: 


_^  DoeumentM. 
1  HIS  was  a  motion  for  the  production  of  documents  Privileged  Com- 
admitted    by   the    Defendants,    the    Falks^   to   be   in     Salicitormui 
their  poesession.     The  Plaintiffi  were   Thompson  and  Client. 
others,  proprietors  of  salt  mines.     The  Defendants  were  where  it  is 
R.  Folk  and  H.  JE.  Falk^  against  whom  the  motion  was  sworn  that  do- 
made  on  their  joint  answer.  cuments  are 
"  confidential 

communica- 

This  bill  was  a  cross  bill.     The  original  bill  filed  in  ^ons,  relating 

November,  1850,  by  the  Falks  against  Thompson  ^  Co.  JSlitor^to^iST.^' 

was  for  the  specific  performance  of  a  contract  dated  16th  other  suit,  which 

May,  1850,  for  the  purchase  of  some  salt  mines  which  Jj^^^^"2!e"^ 

were  in  lease  to  the  Folks  by  Thompson^  Co.     The  matter  of  the 

consideration  of  the  purchase  being,  in  addition  to  the  f^^^  litigation, 

reservation  of  royalties,  a  contract  by  Thompson  ^  Co.  embraces  the 

to  deliver  to  the  Falksy  rock  salt  to  a  certain  value,  same  issue, 

and  upon  certain  terms,  the  particulars  of  which  it  is  not  ,    ^/"^^ij?"^'', 

.       m%  leged,  although 

material  to  state  at  length.     The  agreement  contained  they  do  not 

a  clause  for  referring  any  disputed  matters  to  arbitra-  directly  relate 

tion.     The  Folks  had  had  dealings  with  Messrs.  Demp-  ^^^^    ^ 

sejfy  Frost,  ^  Co.^  and  had  made  mortgages  of  the  salt 

mines  to  Dempsey  ^  Co.  with  powers  of  sale.    In  April, 

1849,  Thompson  ^  Co.,  the  Plaintifis  in  the  cross  suit, 

contracted  to  buy  up  the  right  of  Dempsey  §p  Co.  in  the 

mines,  for  1750/. ;  and  by  arrangements  with  Dempsey 

^  Co.  they  paid  the  money  on  the  Ist  March,  1850. 

On  the  7th  March,  1850,  the  Falks  instituted  a  suit 

against  the  firm  of  Dempsey  ijf  Co.  (to  which  Thompson 

In  Co.  were  not  parties)  to  redeem  the  mortgage   to 

Dempsey  ff  Co. ;  and  in  that  bill  the  Plaintiib  alleged 
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1852.  that  Dempsetf  ^  Co.  were  in  fact  indebted  to  them  in 

Thompson      ***  *®*®*  10,000i     In  the  end,   Thompson  ^  Co.  paid 

V.  26002.  to  Dempsey  ^  Co.  for  possession  and  for  eertun 

^^^*-  other  considerations.  On  the  17th  May,  1860,  poesea- 
sion  was  given  to  Thompson  ^  Co.  In  the  original 
suit  of  Falk  V.  Thompson^  the  Folks  insisted  that 
Thompson  ^  Co.  were  liable  to  pay  certain  incum- 
brances on  the  mines  to  Dempsey  ^  Co.,,  and  the  present 
cross  bill  denied  any  such  liability.  By  their  answer 
to  the  cross  biU,  the  Folks  admitted  that  before  the 
original  bill,  they  and  Dempsey  ^  Co.  had  come  to  an 
arrangement  that  in  respect  to  the  elum  of  Dempsey  ff 
Co.  for  about  9000/.  against  them,  the  Falks^  they 
should  pay  lOJcf.  in  the  pound,  making  about  4802.,  and 
have  a  full  release;  and  this  fact  was  not  stated  in  the 
bill  of  Folk  V.  Thompson.  The  answer  to  the  cross  bill 
admitted  certain  documents  referred  to  in  the  second 
part  of  the  schedule,  to  be  in  the  Defendants^  possession, 
as  to  which  privilege  was  claimed ;  and  the  grounds  of 
the  privilege  were  set  forth  fully  in  an  affidavit  filed  after 
the  answer,  the  reception  of  which,  as  it  did  not  contra- 
dict the  answer,  but  merely  supplied  deficiencies,  was 
not  objected  to.  This  affidavit  made  by  R.  Falk^  one  of 
the  Defendants,  was  as  follows :  ^'  The  following  docu- 
ments, mentioned  in  the  schedule  to  the  answer  of  myself 
and  the  above-named  Defendant,  H.  E.  Falk,  filed  in 
the  cause,  that  is  to  say,  *  Rough  notes,  rough  me- 
moranda, and  notices  and  sketches  of  instructions  for 
solicitor  and  counsel  in  the  different  equity  suits ;  bills, 
briefs  for  counsel  in  the  original  and  supplemental  suits 
in  this  Court,  of  FaJk  and  others  against  Thompson  and 
others^  in  complainant^s  bill  mentioned,  letters  written 
and  sent  to  the  said  8.  Hughes^  (who  was  Defendant's 
solicitor,)  relating  to  the  matters  in  the  complainant^s 
bill  mentioned,  as  well  as  to  other  matters  of  business,  in 
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which  the  siud  S*  Hughes  has  acted  as  the  solicitor  of  1852. 

the  said  Defendants,  cases,  and  counsel'^s  opinion  thereon,      Thompson 
and  other.  piqieiB  of  a  confidential  nature  contained  in  the  v. 

bundle  referred  to  in  the  said  schedule,  and  therein  Falk. 

called  a  bundle  of  misceUaneons  papers  ecmnected  with 
the  matters  in  the  said  complainants  bill  mentioned,  and 
also  the  fifty-eight  letters  from  the  said  8.  Hughes^ 
particularly  mentioned  and  specified  in  the  part  of  said 
schedule,  entitled  'second  part;  confidential  commu- 
nications between  Defendants  and  their  legal  advisers,^ 
are  all  confidential  communications  which  passed  between 
me.  Defendant,  and  said  Defendant,  JS,  E.  Falk,  or  one 
of  us,  and  our  legal  adviser  acting  as  such  legal  adviser, 
in  the  course  of  which  communications  I,  Defendant,  and 
said  Defendant,  ET.  £.  Falk^  were  seeking  and  obtain- 
ing advice  from  such  legal  adviser ;  and  they  were  all 
written  in  relation  to  disputes  which,  at  the  time  of 
writing  thereof,  were  pending  either  between  me  and  the 
said  H.  E.  Falk  of  the  one  part,  and  said  Plaintiff  of  the 
other  part,  or  between  me  and  said  H.  E.  Falk  of  the 
one  part,  and  the  Defendants,  L.  Frost  and  T.  Fam- 
worth,  of  the  other  part ;  and  some  of  them  relate  to 
litigation  then  actually  pending  between  me  and  the  said 
H.  E.  Falk^  of  the  one  part,  and  said  Plaintiff  of  the 
other  part,  and  others  of  them  to  the  arbitration  in  the 
Plaintiff^s  bill  mentioned ;  and  others  of  them  to  liti- 
gation actually  pending  at  the  time  between  me  and  the 
said  H.  E.  Falk  of  the  one  part,  and  said  L.  Frost  and 
T.  Farnworth  of  the  other  part.^^ 

The  docmnents  referred  to  by  this  affidavit  were  ex- 
clusively letters  from  the  Defendant's  solicitor  to  one  or 
other  of  the  Defendants,  commencing  in  May,  1850,  and 
ending  in  October,  1851. 
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1852.  Mr.  C.  Hall^  for  the  Plaintifls,  now  moved  for  produo- 

Thompson  ^^^^  ^^  ^^^  documents  referred  to  in  the  second  part  of 

V.  the  schedule,  and  in  the  affidavit  above  set  out. 


Falk. 


Mr.  Kinglake  for  the  Defendants. 

Even  before  the  case  of  Herring  v.  Cleobury  (a)  the 
law  was,  that  when  the  discovery  is  sought  from  the  so- 
licitor, his  privilege  is  unlimited ;  Cramack  v.  Heath- 
cote  (6),  Ratcliffe  v.  Fureeman  (c).  If  the  law  were  now 
even  as  it  was  in  1843,  still  these  documents  would  be 
protected  under  the  principle  of  Lord  Wdldngham  ▼• 
Goodricke  (d).  They  would  come  within  the  fourth  pro- 
position laid  down  in  that  case ;  for  the  documents  re- 
lating to  the  litigation  between  the  Falks  and  Demp- 
seys^  also  relate  to  the  litigation  between  Thompson  ^ 
Co.  and  the  Folks;  Thompson  ^  Co.  purchased  from 
Dempsey  ^  Co.  who  were  the  Defendants  in  the  suit  of 
1850,  But  secondly,  if  that  were  not  so,  the  law  as  now 
settled  by  Pearse  v.  Pearse  («),  Follett  v.  Jefferyes  (/), 
and  Reid  v.  Langhis  (g),  is,  that  the  privilege  is  un- 
limited, wherever  the  communications  pass  between 
solicitor  and  client,  and  is  not  to  be  confined  to  the  case 
where  the  discovery  is  sought  from  the  solicitor. 

Mr.  C  Hall  in  reply. 

In  this  case  the  litigation  between  Dempsey  ^  Co. 
and  the  Folks,  and  the  litigation  between  the  Folks  and 
Thompson  if  Co.,  were  not  in  reference  to  the  asser- 
tion of  the  same  right.    The  litigation^  to  permit  the 

(a)  1  Phil.  91.  (e)  1  De  G.  &  S.  12. 

(b)  2  Bred.  &  Bing.  4.  (/)  13  Jur.  972;   1  Sim. 

(c)  2  Bro.  P.  C.  514,  Tom.     N.  S.  3. 

edit.  (g)   1  Mac.  &  G.  627. 

(d)  3  Hare,  122. 
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rule  of  privflege  to  apply,  must  be  with  reference  to  1852. 

the  same  dispute;     Holme$  ▼.  Baddeley (a).      Here      Thompson 
the  bill  filed  by  the  Folks  against  Thompson  if  Co,  v. 

was  for  specific  performance  of  the  contract  of  April,  'alk. 

1850.  The  present  cross  bill  is  to  set  aside  an  award 
made  under  a  clause  in  that  agreement,  in  reference  to 
the  payment  that  ought  to  be  made  by  Thompson  if  Co., 
and  there  is  no  necessary  connection  between  the  two 
litigations.  In  FoUeti  v.  Jefferyesj  and  in  Reid  v.  Zofi^- 
UnSy  the  privilege  is  claimed  in  language  showing  that  the 
documents  related  to  the  matters  in  dispute  either  after 
litigation  commenced,  or  in  contemplation  of  litigation. 
Here  that  conclusion  cannot  be  drawn  from  the  language 
used. 

The  foOowing  cases  were  also  cited : — Flight  v.  iZo&tn- 
son  (&),  Woods  v.  Woods  (c),  Beadon  v.  King  (d),  Haw- 
kins v.  Oathercole  (e). 

The  Vici-CiiANCELLOB : 
The  question  is,  whether  the  litigation  which  was  pend- 
ing from  the  7th  March,  1850,  between  the  Folks  and 
Dempsejf,  Frost  if  Co.  was  or  was  not  a  litigation  be- 
tween the  Plaintiff  and  Defendants  in  this  suit.  That  suit 
between  the  Folks  and  the  Dempseys  was  to  redeem  the 
mines  mortgaged  by  the  Folks  to  them,  and  the  decree 
in  that  suit  would  have  been  to  take  an  account  of  the 
mortgage^debt ;  and  the  question  is,  how  far  the  matters 
in  the  present  suit  are  the  same  as  in  the  suit  of  March, 
1850.     Now  if  I  could  upon  authority  determine  the 

(a)  1  Phil.  476.  {d)  17  Sim.  34. 

{b)  8  Bear.  22.  {e)  I  Sim.  N.  S.  150. 

\c)  4  Hare,  83. 
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1852.  abstract  point  which  has  been  argued,  viz.  whether  the 

Thompsom      privilege  of  the  cUent  is  as  extensive  as  that  of  the 
V.  solicitor,  I  should  be  glad  to  remove  the  anomaly  by 

Falk.  which  it  seems  that  where  the  solicitor  is  interrogated, 

and  objects,  because  it  would  be  calling  on  him  to  divulge 
matters  which  passed  in  the  relation  of  solicitor  and 
client,  then  there  is  privilege  without  more»  whether 
such  matters  relate  to  an  actual  or  contemplated  Ctigar 
tion  or  not ;  and  yet  if  the  same  questicNos  aure  put  to 
the  client,  then  when  hu  privilege  is  in  question,  he  is  to 
be  told  that  he  has  a  less  privilege  than  he  would  have 
through  his  solicitor,  if  the  latter  were  questioned.  So 
great  an  anomaly,  so  inconsistent  and  absurd  a  rule,  I 
should  be  glad  to  take  on  myself  to  say  is  not  the  rule 
of  this  Court,  and  that  there  is  no  such  distinction. 
When  Seid  v.  LangloU  was  cited  to  me,  it  did  appear 
at  first  sight,  that  it  established  the  broad  proposition 
contended  for,  and  I  should  certainly  have  followed  thai 
case  if  it  did  so ;  but  on  further  examination,  though 
that  case  does  not  establish  the  contrary,  yet  I  think  it 
was  not  the  intention  of  Lord  Cottenham  to  lay  down 
the  general  proposition :  that  point  he  did  not  decide ;  nor 
do  the  cases  of  Pearse  v.  Pearse^  and  Follett  v.  Jefferyes 
so  lay  it  down,  as  to  enable  me  to  say  I  can  follow  them. 
If  that  point  is  to  be  decided,  it  must  be  by  a  higher 
authority  than  mine. 

But  it  appears  to  me  that,  under  all  the  circumstances 
of  this  case,  the  privilege  ought  to  apply.  It  is  ad- 
mitted that  the  documents  in  question  are  communica- 
tions which  passed  between  the  7th  March,  1850,  and 
the  30th  of  October,  1850.  The  first  date  is  that  of 
the  bill  filed  by  the  Folks  against  Dempsey  if  Co.^  and 
the  latter  is  the  date  of  the  award  made  under  the 
arbitration  contained  in  the  agreement  of  the  16th  May, 


Falk. 


CASES  IN  CHANCERY.  27 

1860,  between  Thampgan  if  Co.  and  the  Falks.    The  1852. 

afBdayit  in  which  the  ground  of  the  privilege  is  Btated,      THOMPsoit 
after  enumerating  the  documents  (which  are  only  cor-  ^  v. 

respondence,  that  is,  the  documents  contained  in  the 
second  part  of  the  schedule),  states  as  follows : — **  That 
ihey  are  all  confidential  communications,^  Ice.  (The 
Vice-Ghancellor  read  the  passage  in  the  affidavit  set  out 
in  p.  83.)  The  affidavit  does  not  specify  whidi  rehited 
to  the  litigation  between  the  Falhs  and  Dempsey  if  Co.^ 
and  which  related  to  the  litigation  between  the  FiUks 
and  Thamp$on  if  Co.  But  they  all  relate  to  one  or  other 
of  those  litigations*  Now  the  material  question  is,  whe- 
ther the  litigation  between  Dempsey  if  Co.  and  the 
FalkSf  in  the  suit  commenced  on  the  7th  March,  1850, 
relates  to  the  same  matters  and  refers  to  the  assertion 
of  the  same  right,  with  ridference  to  the  position  of  the 
parties,  as  the  litigation  in  the  present  suit.  The  pre- 
sent suit  is  to  carry  into  effect  the  agreement  between 
Thompson  if  Co.  and  the  Folks  of  May,  1850,  and  to  set 
aside  the  award  made  in  pursuance  of  the  arbitration, 
and  to  seek  other  relief  by  Thompson  if  Co.  as  against 
the  Falks ;  and  Thompson  if  Co.  would  have  to  estab- 
lish in  this  suit,  what  was  the  position  of  the  Falks  in 
their  character  of  mortgagors.  That  is  also  the  subject 
of  the  litigation  in  the  suit  of  March,  1860.  At  that 
time  the  present  Plaintiflb  were  purchasers  of  the  estate 
vested  in  Dempsey  ^  Cb  as  mortgagees.  The  litigations 
are  not,  it  is  true,  strictly  the  same ;  but  I  think  the 
circumstances  of  the  case  come  within  the  principle  of 
those  in  which  the  Court  has  held,  that,  confidential  com- 
munications made  in  relation  to  matters  in  contempla- 
tion of  litigation,  in  which  the  issue  is  the  same,  ought  to 
be  protected.  The  consequence  is,  that  the  documents 
comprised  in  the  second  part  of  the  schedule  must  be 
protected  from  production. 
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1852: 

24th  and  3l8t 

May. 

> ^ ' 

Will. 

Mortmain, 

Legacy;  Debt 

A  testatrix  di- 
rected a  sum 
which  she  said 
she  owed  to 
A. and  B.  on 
her  promissory 
note,  and  her 
other  debts,  to 
be  paid.     She 
directed  the  re- 
sidue of  her 


LONGSTAFF  v.  RENNISON. 

JL  he  will  of  Margaret  Clay  was  as  follows : — "  I  order 
and  direct  particularly  the  debt  of  350Z.  and  interest 
which  I  owe  to  the  Rev.  J.  Donald  Carrick  and  the 
Rev.  G.  Sample,  and  for  the  security  of  the  payment  of 
which  I  have  given  them  my  promissory  note  payable  to 
them  or  their  order  on  demand,  and  all  other  my  just 
debts  and  funeral  and  testamentary  expenses,  to  be  paid 
by  my  executors  hereinafter  mentioned  ;^  and  then  after 
various  gifts  she  went  on  thus :  "  And  as  to  all  the  rest, 
residue  and  remainder  of  my  trust  estate,  monies,  chat- 
tels, and  premises,  after  payment  of  the  before-men- 
estate  to  be  tioned  legacies,  debts,  and  personal  and  testamentary 
applied  towards  expenses,  and  the  expenses  of  proving  and  carrying  into 
establishing  a  execution  of  the  trusts  of  this  my  will  and  all  expenses 
nection  with  a  incident  thereto  respectively,  I  will  and  bequeath  and 
certain  chapel  direct  my  said  trustees  and  the  survivors  of  them,  and 
or  the  time^  ^j^^  heirs,  executors,  administrators,  and  assigns  of  such 
pay  the  same  survivor,  to  pay  and  apply  the  same  towards  establishing 
over  to  the 
treasurer  for 
the  time  being  of  such  school,  now  or  hereafter  to  be  built  J* 

The  testatrix  did  not  in  fact  owe  the  money  to  A  and  B.,  but  in- 
tended it  to  be  held  by  them  on  a  secret  trust  for  the  use  of  the 
existing  chapel.  She  did  not  tell  them  of  this  in  her  lifetime,  but 
told  her  executor ;  and  A.  and  B.  never  knew  of  the  intention  till 
after  the  testatrix's  death. 

Held,  1st,  on  the  question  of  the  validity  of  the  residuary  gift, 
that  it  was  not  good  even  as  to  the  personal  estate,  as  it  would  be  a 
due  execution  of  the  trust  to  devote  the  money  to  building  a  school- 
house. 

2ndly,  that  whether  there  was  a  valid  debt  or  not  on  the  promis- 
sory note  to  A.  and  B.  was  a  question  of  law ;  but  if  there  was  no 
debt,  it  was  good  as  a  legacy. 


^^»^*^t  V  Wc^-  A'i'V^<V/ 
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a  school  in  connection  with  the  Baptist  Chapel  of  North 
Shieldi  for  the  time  being,  and  to  pay  the  same  over  to 
the  treasurer  for  the  time  being  of  such  school  now  cr  here- 
after to  be  built^  whose  receipt  shall  be  a  good  discharge,^ 
&c.  The  will  was  dated  in  March,  1844 :  the  testatrix 
died  in  May,  1845.  The  trustees  and  executors  of  this 
will  were  J.  Rennieon  and  another.  The  will  was  proved 
by  Sennison  alone.  A  suit  was  instituted  by  the  Plain- 
tiff, the  brother  and  heir  at  law  of  the  testatrix,  for  the 
administration  of  her  estate,  and  a  decree  was  made  in 
July,  1846,  under  which  the  Master  made  his  report; 
and  the  following  are  the  material  facts  found  by  that 
report.  The  promissory  note  mentioned  in  the  will  was 
dated  the  28th  March,  1844,  and  was  delivered  to  the 
Defendant  Carrick  by  Rennison  in  July,  1844,  Rennison 
having  received  it  from  Laing,  the  attorney  of  the  tes- 
tatrix. The  testatrix  had  made  and  signed  the  note 
freely  and  voluntarily,  and  there  was  no  debt  due  from 
her  either  to  Carrick  or  Sample  at  the  time  of  the 
making  and  signing  of  the  note.  There  was  no  agree- 
ment or  understanding  between  Carrick  and  Sample  and 
the  testatrix  as  to  the  mode  in  which  the  proceeds  of 
the  note  were  to  be  applied ;  nor  did  either  Carrick  or 
Sample  do  any  act,  or  make,  or  (in  the  lifetime  of  the 
testatrix)  receive,  any  communication  to  or  from  the 
testatrix  or  any  other  person  from  which  any  charitable 
or  other  trusts  of  the  promissory  note  could  be  im- 
plied. Some  time  before  her  death,  however,  the  testa- 
trix informed  Rennison  that  she  had  made  the  promis- 
sory note,  and  that  it  was  in  the  hands  of  Laing^  her 
attorney ;  and  she  authorized  Rennison  to  obtain  it  and 
to  deliver  it  to  Oarrick  and  Sample;  and  she  told 
Rennison  that  she  wished  the  amount  to  be  applied  by 
Carrick  and  Sample  for  the  use  of  the  Baptist  Chapel  in 
Stevenson-street,  Tyneworih^  and  she  had  no  doubt  they 
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would  80  apply  it;  but  she  told  him  shortly  afterwards 
not  to  moition  her  intention  to  Carriek  and  Sample  till 
after  her  death.  Remiiion  gave  the  note  as  soon  as  he 
receiyed  it  from  Lauig,  to  Carriek;  but  he  did  not 
then,  nor  did  he  during  the  lifetime  of  the  testatrix, 
inform  Carriek  or  Sample  what  were  the  wishes  of  the 
testatrix  as  to  the  i^pplication  of  the  notOi  and  they 
never  were  informed,  during  the  testatrix^s  lifetime,  of 
her  wish  that  the  money  should  be  applied  for  the  benefit 
of  the  Baptist  Chapel ;  her  wishes  on  this  subject  were 
communicated  to  Carriek  and  Sample  after  her  death. 


The  Master  found  these  facts  as  special  circum- 
stances, and  found  that  the  sum  of  8602.  secured  by 
the  note  was  a  legacy,  but  subject  to  the  ooinion  of  the 
Court. 

The  cause  now  came  on  on  further  directions,  and  the 
questions  were,  whether  the  360/.  was  a  debt  or  a  legacy, 
and  whether  as  a  gift  for  establishing  the  schooU  it  was 
void. 

Mr.  JSl.  Parker  and  Mr,  H.  Clarke^  for  the  Plaintiff. 

The  testatrix  has  treated  the  360/.  as  a  debt.  How- 
ever, the  Master  has  found  that  it  is  not  a  debt.  It  is 
not  a  legacy :  the  language  of  the  will  is,  ^^  the  debt 
which  I  owe.^^  No  doubt  the  testatrix  meant  her  debts 
to  be  paid,  but  that  will  not  make  this  a  debt  if  it  is  not 
a  legal  debt.  But  as  she  treated  it  as  a  debt,  she  did 
not  intend  a  legacy  (they  cited  Grodol.  271).  The  pror 
missory  note  is  mduded  in  the  testatrix's  description  of 
her  debts,  and  therefore  it  cannot  take  e£kct  as  a  legacy ; 
Briggs  v.  Penny  (a).     It  appears,  by  the  special  cir- 

(a)  3  De  G.  &  Sm.  525 ;  13  Jur.  905 ;   and  on  appeal,  3 
Macn.  &  Gord.  546. 
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SI 


cniBstuices  found  faj  the  Mister,  that  the  testatrix 
infoimed  Renmimm  of  her  having  made  the  ptomisDOiy 
note,  and  deKvered  it  to  her  solicitor,  and  that  it  was 
her  intenticm  to  pre  it  on  a  secret  trust,  and  she  di- 
rected him  to  get  it  and  hand  it  over  to  the  payees.  If 
it  is  treated  as  forming  part  of  the  residoe,  it  is  had« 
being  given  for  estaUishing  a  sdiool,  which  imports 
brii^ng  hnd into  mortmain;  PrUehard  Y.Arbomm  (a), 
Trye  v.  Corporatiam  of  GUmeesier  (ft). 

Ifr.  Saijftie^  for  Canick,  the  holder  of  the  note, 
churned  the  S502.  as  a  debt.  First,  the  will  must  be 
thrown  out  of  consideration.  The  testatrix  has  made  a 
promisBoiy  note,  and  the  question  is  her  liability  upon  it. 
A  promissory  note  imports  consideration,  and  the  harden 
of  proof  of  no  consideration,  is  on  the  party  resisting 
payment ;  Tate  v.  Hibbert  (c),  MUmes  v.  Dawmm  (</). 
Secondly,  if  the  wiU  is  to  be  looked  at»  it  amounts  to  a 
direction  to  the  executors  not  to  plead  no  consideratiGn ; 
or  if  this  is  not  actuaUy  adebt,  the  will  amounts  in  effect 
toadirecUon  to  the  executors  to  pay  it  out  of  her  estate ; 
the  testatrix  fidsely  recites  a  non^xisting  debt,  and  di« 
recta  it  to  be  paid.  It  is  clear  she  meant  a  payment, 
and  she  declares  the  trusts  on  which  she  intends  the  pay* 
ment.  That  is  a  good  gift;  Schloss  v.  8iiegel(e), 
Buhion  v.  OAb  (/),  GiUm  v.  GUm  (^)  ;  see  also  T(Ue 
V.  Hibbert  (A).  There  is  therefore  a  good  debt,  or  a 
direction  to  pay  which  is  equivalent  to  a  legacy. 

Mr.  Lee^  for  MennUan, 

There  is  a  good  claim  either  for  a  debt  or  for  a  legacy 


1852. 


(a)  3  Russ.  456. 
(6)  14  Beav.  173. 
(e)  2  Ves.  111. 
(d)  5  Exch.  948. 


(e)  6  Sim.  1. 

(/)  5  Myi.  &  Cr.  145. 

(p)  1  K.  685. 

(h)  2  Ves.  111. 
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for  the  benefit  of  the  chapel.  For  the  latter  purpose, 
the  residuary  gifl  is  good,  for  there  is  nothing  in  it 
making  it  necessary  to  lay  out  the  money  in  building, 
or  bringing  land  into  mortmain.  He  cited  AtL-Oen.  v. 
WiUiams  (a),  and  AU.-Oen.  v.  Stepney  (ft).    . 


Mr.  W.  M.  James^  for  the  Attorney-General. 

Mr.  K,  Parker^  in  reply. 

The  real  question  is,  is  this  a  debt  or  a  legacy! 
There  is  nothing  testamentary  about  it,  and  it  is  not  a 
legacy,  and  the  Master  has  found  it  is  not  a  debt ;  it 
must  therefore  go  to  the  Plaintiff,  unless  it  passes  by  the 
residuary  gift  as  a  gift  for  the  school.  As  to  that,  in  the 
AtL'Gen.  ▼•  WiUianUj  there  was  no  intention  expressed 
of  building ;  here  there  is  an  express  reference  to  the 
school  now  or  hereafter  to  be  bmU^  which  shows  an 
intention  to  build,  and  for  that  purpose  to  bring  land 
into  mortmain.  In  Trye  v.  The  Corporation  of  Olou- 
tester^  the  land  was  already  in  mortmain;  but  here 
there  is  no  land  in  mortmain,  no  schoolhouse  already 
erected  :  if  the  will  is  to  be  carried  into  effect,  land  must 
be  got,  and  brought  into  mortmain. 

The  Viob-Cbangbllob  said  he  was  not  satisfied  of  the 
correctness  of  the  Master's  finding  that  the  360/.  was 
given  as  a  legacy,  and  the  primary  question  was  whether 
it  was  a  debt.  That  question  his  Honor  thought  was 
purely  legal,  and  must  be  determined  in  a  case  to  be  sent 
to  law,  in  which  the  question  would  be  whether  at  the 
death  of  the  testatrix  any  and  what  debt  was  due  from 
her  to  Carrich  and  Sample,    On  the  question  of  the  gift 


(a)  4  Bro.  C.  C.  526. 


(6)  10Ve«.  22. 
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in  the  leaidne  for  estabUshing  a  school,  his  Honor  oon-  1852. 

tinned  thus  :^ — ^There  is  no  doubt  that  whatever  of  real  Longstapf 
estate,  or  of  personal  estate  sayouring  of  realty,  is  given  ^  v. 
as  residne  for  that  purpose,  the  gift  is  void.  But  the  ques- 
tion is  whether  the  pure  penonaUy  comprised  in  the  resi- 
due is  well  pven  for  the  purpose  mentioned.  (The  Ftce- 
ChanedloT  referred  to  the  residuary  clause,  and  con- 
tinned.)  Now,  the  question  is  whether  that  is  void,  on 
the  ground  that  in  the  execution  of  the  trusts,  the  ac- 
quisition of  real  estate  is  involved  for  establishing  the 
school.  I  have  been  referred  to  the  case  of  the  Atiorney- 
Oemeralv.  Williams^  which  is  reported  in  4  Bro.  C.  C 
andbetter  in  2  Cbx,  and  I  shaU  refer,  in  observing  upon 
it,  to  the  better  report.  (The  Vxee'ChanceUor  stated 
the  drcumstanoes  of  that  case,  and  proceeded.)  Now  in 
that  case  there  was  no  gift  of  the  eorpui  to  establish  the 
school.  It  was  to  pay  out  of  the  dividends  30/.  to  the 
school  master,  and  the  overplus  of  the  dividends  and  pro- 
ceeds to  be  Implied  in  buying  books,  things,  &c. ;  in  effect 
there  was  to  be  no  application  even  of  the  dividends,  to 
buy  land  or  lodging.  It  would  have  been  a  clear  breach 
of  trust  to  apply  the  corpus  to  buy  land,  and  that  was 
the  ground  of  the  decision.  The  Lord  Chancellor 
said: — **The  Court  is  tied  up  to  apply  those  funds  in 
the  supply  of  certain  articles  for  the  use  of  the  school, 
whenever  this  school  shall  be  established ;  but  it  is  clear 
that  no  part  of  the  fund  is  to  be  applied  in  building  or 
establishing  the  school.'" 

But  in  the  case  before  me,  the  carpus  is  given  on  trust 
to  pay  the  same  to  the  treasurer ;  and  it  is  true  that 
the  school  might  be  established  without  buying  land  or 
building,  but  the  question  is,  whether  it  would  be  a  due 
execution  of  the  trust  to  buy  land.     It  appears  that 

Vol.  I.     N.  S.  d 
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^ . * 

LONGSTAFF 
V. 

Rennison. 


there  was  no  echooli  and  I  think  it  would  be  a  due  per- 
formance of  the  trust  to  buy  land  and  build  a  school- 
house  ;  and  to  apply  the  money  in  that  way,  would  be  a 
due  application  of  the  money.  Further,  the  testatrix 
clearly  contemplated  the  building  of  a  school ;  for  she 
says  the  trustees  are  to  pay  the  same  to  the  treasurer 
for  the  time  being,  of  the  school  now  or  hereafUr  to  be 
built.  This  then  is  a  case  in  which,  although  if  a  school- 
house  were  in  existence,  it  would  be  possible  to  apply  the 
fund  towards  establishing  a  school  without  buying  land ; 
yet  there  being  no  such  school,  it  would  be  a  due  exe- 
cution of  the  trusts  to  apply  the  money  in  buying  land 
for  the  purpose.  I  think,  therefore,  that  this  case 
comes  within  the  statute,  and  I  must  declare  the  gift  of 
the  residue  as  to  the  personal  estate  in  favour  of  the 
school,  void. 


3l8t  May. 


The  parties  being  anxious  to  avoid  the  expense  of  a 
case  to  a  Court  of  law,  referred  to  the  Act  14  &  16  Vict, 
c.  88,  s.  8,  and  asked  the  Court  to  call  in  the  assistance 
of  a  common  law  Judge  upon  the  question  of  the  legal 
effect  of  the  promissory  note.  The  Vtce-Chancellor 
held  that  the  act  only  extended  to  the  Vice-chan- 
cellors, the  power  formerly  held  by  the  Lord  Chancellor, 
and  did  not  extend  to  the  taking  from  a  Court  of  law  the 
consideration  of  a  purely  legal  question,  especially  a  ques- 
tion connected  with  the  forms  of  pleading  at  common 
law.  The  parties  then  by  consent  elected  to  take  his 
Honor's  opinion  on  the  question  whether  the  360/.  was  a 
debt  or  not,  and  if  not,  whether  it  was  a  legacy ;  and  the 
case  stood  over  on  that  point. 

The  Viob-Chamcellor  on  this  day  gave  judgment  as 
follows. 


The  testatrix  on  the  same  day  on  which  she  made 


CASES  IN  CHANCERY. 


35 


her  will,  executed  ft  promiaBory  note  for  S50L,  bj  which 
she  promiaed  to  pay  to  Carriek  and  SaaqUe  3S0L  with 
interest  at  BL  per  eemi.  for  valae  reoeiTed.  In  fret, 
it  was  without  consideration ;  she  did  not  ddiver  it  on 
the  day  on  which  it  was  made,  to  the  payees,  hot  she 
ddiveredittoheraolicit<ff;  anditispiovedby  JZeaatMNi 
that  he  was  directed  by  the  testatrix  to  get  the  note 
and  to  hand  it  over  to  the  payees ;  and  she  comnunn- 
cated  to  iZeaiition  her  purpose  as  to  the  diBpositian  of  the 
nMxiey,  and  wished  that  purpose  not  to  be  communicated 
to  Gorrtcikand  Sampk.  On  the  same  day  on  lAash,  the 
testatrix  made  the  note,  she  also  made  her  wiD,  and  in  it 
she  refers  to  the  note  in  these  terms.  (His  Honorread 
the  passage  in  p.  28.)  So  that  she  describes  and  recog- 
nises the  360/.  as  a  debt,  and  directs  that,  and  all  her 
other  debts  to  be  paid.  Now,iheMaster  has  found  that 
in  his  opinion  the  3S0/.  is  a  Iqpaqr,  submitting,  how- 
ever, the  question  to  the  Court.  It  is  very  questionable 
upon  the  authorities,  whether  a  Court  of  hw  would 
determine  this  to  be  a  legal  debt,  and  therefore  my 
original  determination  was  to  send  to  a  Court  of  law  the 
question  whether  it  is  a  debt  or  not.  But  considering 
that  if  it  ii  not  valid  as  a  debt,  it  is  valid  as  a  legacy,  and 
as  it  is  immaterial  in  which  way  it  is  taken,  that  is, 
whether  it  is  valid  as  a  debt  or  as  a  legacy,  except  that 
if  it  is  a  debt,  it  is  not  liable  to  legacy  duty,  and  takes 
priority  over  the  legacies ;  and  as  the  claimants  are 
willing  to  take  it  as  a  legacy,  I  think  I  may  affirm  the 
report,  and  declare  that  the  360/.  is  a  good  legacy,  and 
then  it  will  pay  duty  and  have  no  priority.  I  must,  at 
the  same  time,  declare  that  it  is  due  as  a  I^;acy  on  the 
trusts  declared  by  the  testatrix. 


1852. 
LoHGSTArr 

RSHMtSOK. 


d2 
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27th  March. 

^ . ' 

Practice. 
Amending  Bill. 
General  Orders ; 
Construction  of. 

The  67th  and 
68th  Orders 
of  184.5  applj^ 
to  an  application 
to  the  Court,  as 
well  as  to  an  ap- 
plication to  the 
Master. 

A  motion 
for  leave  to 
amend,  by 
striking  out  the 
name  of  a  Plain- 
tiff and  making 
him  a  Defend- 
ant, must  be 
supported  by 
the  affidavits 
required  by  the 
67th  and  68th 
Orders  of  1845. 


M'LEOD  t;.  LYTTLETON. 

The  Bill  was  filed  by  John  M'Leod  and  Lwy  M'Leod. 
seeking  to  fix  one  of  the  Defendants  with  a  breach  of 
trust,  and  a  motion  was  made  by  the  PlaintiflEs  for  leave 
to  amend,  by  striking  out  t<he  name  of  the  Plaintiff 
J.  iPLeod  as  Plaintiff,  and  making  him  a  Defendant, 
and  otherwise  as  the  Plaintiffs  should  be  advised^  The 
amendment  by  converting  the  Plaintiff  J.  M^Leod  into 
a  Defendant,  was  rendered  necessary  by  the  circum- 
stance, that  certain  acts  had  been  done  by  the  Plaintiff 
J.  UPLeod,  which  precluded  him  from  suing,  so  that 
if  the  record  remained  unaltered,  there  would  be  mis- 
joinder. The  nature  and  necessity  of  the  general  amend- 
ments desired  by  the  Plainti£&  are  not  material  for  the 
purpose  of  the  decision  in  this  case,  which  turned  upon 
the  coiistruction  of  the  67th  and  68th  General  Orders  of 
1845,  the  principal  point  argued  being,  whether  a  special 
application  for  leave  to  amend  after  the  proper  time  for 
amending  has  passed,  or  when  the  amendment  is  one  for 
which  it  is  not  within  the  jurisdiction  of  the  Master  to 
give  leave,  can  be  made  to  the  Court,  without  the  affida- 
vits required  by  the  Orders  of  1846  referred  to.  The  67th 
Order  declares  that  ^*  A  special  order  for  leave  to  amend 
a  bill  is  not  to  be  granted  without  affidavits  to  the 
effect,  first,  that  the  draft  of  the  proposed  amendments 
has  been  settled,  approved,  and  signed  by  counsel ;  and, 
secondly,  that  such  amendment  is  not  intended  for  the 
purpose  of  delay  or  vexation,  but  because  the  same  is 
considered  to  be  material  for  the  case  of  the  Plaintiff."^ 
The  68th  Order  declares  that  ''  after  the  Plaintiff  has 
filed  or  undertaken  to  file  a  replication,  or  after  the 
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expinitioeof  faur^PBelM  from  the  taae -niiep  ibe  auiwm  l?o2. 


r. 


or  hat  wimwer  m  ifctfimd  sofBcieat,  a  ipeoil  order  for 

leaYeioaoieDdafaiD  k  Dot  to  be  gniitedL  viilxiiit  fcriher 

affidmTHs  diowii^   that  the  mttter  of  xhe  jnxr.^osed     ^^^^^^^^ 

amendnient  k  material,  and  eonld  not  with  reaaooable 

di%enee  hame  been  aoaoer  mtxodneed  into  a&cli  hSLT* 


/ 


In  tliia  ease  the  ansiper  vna  pot  in  in  the  month  of 
AngoBL  The  Plaintiff  J.  M*Leod  mm  readeai  m 
Demfowra^  and  penfing  the  proceedings^  the  Pliin- 
tiflh*  orkjnal  aoBcitor  retired,  and  a  new  aoBatar  was 
af^Kiintea.  The  fear  veda  from  the  tame  vhen  the 
answer  would  be  deemed  sufficient,  cxjMred  aboot  the 
SIst  January,  1852.  The  other  oaterial  frets  are 
stated  in  the  judgment. 

Mr.  KaTdahtidx  the  Plaintifi. 

This  ap|£catiaa  is  one  proper  to  be  made  to  the 
Court,  and  not  to  the  Master.  The  Master  has  juris. 
diction  to  gire  lea?e  to  amend  the  bQl,  that  is,  to  alter 
(»  add  to  the  statements  made  faj  it,  but  not  to  alter  the 
whole  frame  of  the  record.  But  inaeaseiriierebjinad- 
Tertenee  or  from  ignorance  <tf  the  frets,  a  Plaintiff  who 
cannot  sue  is  associated  with  one  who  can,  the  Court 
will  itsdf  gire  leave  to  make  such  an  amendment  as 
that  which  is  asked :  HaU  ▼•  Idick  (a).  He  was  pro- 
ceeding to  argue  that  upon  the  merits  disck»ed  by  the 
affidantSy  the  Pbuntiff  was  also  entitled  to  have  leave  to 
amend  by  introducing  various  iiu-ther  all^aticHis  into  the 
.UU,  when  it  was  objected  by 

Mr.  Malms  and  Mr.  Benshaw^  for  the  Defendant,  that 
the  motion  was  not  supported  by  such  an  affidavit  as  the 

(s)  2  Tea.  &  Col.  631. 
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MXeod 

V. 
LYTTUETOZf. 


Orders  of  1845  require.  Those  Orders  require  certain 
things  to  be  doiie»  before  a  special  order  tor  leave  to 
amend  can  be  made ;  and  those  things  must  be  done,  as 
well  when  the  applicaticm  k  to  the  Court,  as  ndien  it  is 
to  the  Master.  The  four  weeks  after  the  answer  most 
be  deemed  soffieient,  haje  ebqpsed ;  and  therrfore  the 
case  is  within  the  68th  Order.  Even  if  sach  an  affidavit 
as  that  required  by  the  67th  and  68th  Orders  coold  be 
dispensed  with,  in  regard  to  the  amendment  qpedfically 
pointed  ont  on  the  notice  of  motion,  here  the  notice  of 
motion  goes  much  further;  it  asks  for  leave  to  amend 
generaDy.  Besides,  the  Pbuntiflb  are  too  bite  to  obtain 
leave  to  amend  by  converting  one  Plaintiff  into  a  De- 
fendant. In  Hall  y.  Lack^  it  did  not  appear  that  the 
Plaintiff  was  out  of  time ;  but  here  he  is.  The  Court 
will  not  at  the  hearing  give  leave  to  amend  to  cure  mis- 
joinder, but  wiQ  dismiss  the  bill  at  onoe :  Cowley  y. 
Cowley  (a).     Stuart  v.  Lloyd  (6),  was  also  cited. 


Mr.  Karslake  in  reply. 

The  argument  on  the  other  side,  upon  the  67th  and 
68th  Orders  of  1845,  is  applicable  only,  if  at  all,  to  that 
part  of  the  notice  of  motion  which  seeks  leave  to  amend 
generally.  It  is  clear  that,  as  to  so  much  of  the  intended 
amendment  as  is  pointed  out  on  the  face  of  the  notice 
of  motion,  no  affidavit  can  be  requisite.  But  further, 
these  Orders  have  exclusive  reference  to  applications 
made  to  the  Master,  and  were  not  intended  to  apply  to 
special  applications  to  the  Court.  The  material  amend- 
ment here  proposed  is  to  strike  out  J,  M^  Leads  name  as 
a  Plaintiff,  and  make  him  a  Defendant;   that  amend- 


(a)  9  Sim.  299 ;  but  see  Davia  v.  Prout,  7  Beav.  288. 
(6)  SM.  &G.  181. 
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meat  is  devfy  stated  to  the  Coori  by  the  notiee  of  1862. 

motion^  whidi  gives  to  the  Court  iafoniistiQii  of  the  M'Leod 

natare  and  extent  of  the  amendment  as  precise  as  eonld  v. 

be  aflbrded  by  a  draft  of  the  amendment,  Lrm^ow. 

He  was  proceeding  to  argue  that  he  was  entitled  to 
hsTe  also  the  gmeral  leave  to  amend,  when  he  was 
stopped  by  the  Yioe-Chanoellor,  who  said  the  Plaintiff's 
counsel  must  deet  whether  he  would  ask  for  leave  to 
amend  g^ierally,  or  to  amend  only  by  altering  the  state 
of  the  pleading  on  the  record.  Mr.  Kardake  elected  to 
confine  his  applicati<ui  to  the  latter  amendment,  and 
cited  further,  BtUher  v.  Keardey  (a). 

The  Vicb-Changbllob. 

Upon  the  point  whether,  if  no  difficulties  could  arise 
either  as  to  the  time  that  has  elapsed,  or  as  to  theeflect 
of  the  Orders  of  1845,  this  would  be  a  pnq^er  case  for 
leave  to  amend  the  bill,  in  the  limited  manner  asked,  I 
have  no  doubt  that  it  is  a  proper  case.  Two  ee$tuu  que 
trust  file  a  bill  for  making  a  trustee  reqionsible.  The 
Defendant  states  that  one  of  the  two  Plaintifi  has 
done  acts  preduding  him  from  asking  the  relief  sought ; 
as  to  the  other  Plaintiff,  no  such  facts  are  alleged.  If 
the  case  were  to  go  to  a  hearing  with  both  Plaintift, 
then,  although  Miss  M^Zeod  may  have  a  substantial 
right,  she  may  lose  it  by  the  misjoinder  of  Mr.  JU^Leod 
with  her  as  a  co-plaintiff.  Bather  v.  KeareUy  (a)  shows 
that  the  Court  will  allow  such  an  error  to  be  rectified. 
If  then  the  application  were  made  in  a  case  in  which 
no  question  could  arise  either  as  to  lapse  of  time,  or  as 
to  the  effect  of  the  67th  and  68th  Orders  of  1845,  I 
should  have  no  hesitation  in  making  an  order  on  the 

(a)  7Beav.  545. 


Lytti«bton. 
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1852.  same  terms  as  in  Bather  v.  Kear$ley.    The  question 

M'Leod        ^®^'  '^^^  ^^  there  is  any  reason  for  not  making  the 
V.  order,  arising  out  of  the  time  which  has  elapsed,  is  in 

consequence  of  the  exigency  of  the  67th  and  68th 
Orders.  The  answer  was  filed  in  August ;  the  fourth 
week  after  the  answer  was  sufficient  ended  about  the  2l8t 
January.  After  that  the  Defendant  might  have  moved 
to  dismiss  for  want  of  prosecution.  Now,  I  am  satisfied 
that,  although  in  such  a  state  of  things  if  the  amendments 
were  to  be  made  under  ordinary  circumstances,  the  pro- 
per course  is  for  the  Plaintiff  to  go  to  the  Master  in  the 
first  instance  for  a  special  order  to  amend,  yet  in  a  case 
where  the  amendment  goes  not  merely  to  amend  the 
bill,  but  to  alter  the  whole  frame  of  the  suit,  the  Master 
has  no  jurisdiction.  Therefore,  it  is  a  proper  case  in 
itself  to  come  to  the  Court.  But  I  am  of  opinion  that 
the  67th  and  68th  Orders  of  1845  apply  as  well  to  an 
order  made  by  the  Court,  if  the  application  is  made  to 
the  Court,  as  to  an  order  made  by  the  Master,  if  the 
application  is  to  him.  The  language  of  the  67th  Order 
is,  *^  A  special  order  for  leave  to  amend  a  bill  is  not  to  be 
granted  without  affidavits  to  the  effect,  first,  that  the  draft 
of  the  proposed  amendments  has  been  settled,  approved, 
and  signed  by  counsel ;  and,  secondly,  that  such  amend- 
ment is  not  intended  for  the  purpose  of  delay  or  vexation, 
but  because  the  same  is  considered  to  be  material  for 
the  case  of  the  Plaintiff.''  So  that  no  order  is  to  be 
made  without  the  affidavit,  not  merely  no  order  by  the 
Master,  but  no  order  at  all.  Although,  therefore,  the 
application  is  proper  to  be  made  to  the  Court,  the  67th 
and  68th  Orders  are  applicable.  In  this  case  more 
than  four  weeks  have  passed  since  the  answer  was  to  be 
talcen  to  be  sufficient.  So  that  the  68th  Order  applies, 
and  under  that  Order,  not  only  what  is  required  by  the 
67th  is  also  required,  but  more;  the  67th  Order  re- 
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quires,  first,  an  affidavit  that  the  draft  has  been  settled  1852. 

bjr  counsel ;  that  is  not  done  here ;  then  the  affidavit      '  M'Lboo  " 
must  show  that  the  amendment  is  not  made  for  delay ;  9. 

now  there  is  such  an  affidavit.     Then  the  68th  Order     ^^"ThMrrov. 
requires  an  affidavit  showing  that  the  matter  is  material 
(that  we  have  in  this  case) ;  and  that  the  amendment 
could  not  with  reasonable  diligence  have  been  sooner 
introduced  into  such  bill. 

This  last  part  of  the  Order  is  susceptible  of  a  douUe 
interpretation.  It  may  mean  that  the  amendment  could 
not  be  made  at  any  earlier  stage,  or  that  the  application 
for  leave  to  amend  could  not  haTe  been  made  earlier. 
If  the  former  is  the  meaning,  it  is  dear  that  the  amend- 
ment could  not  at  any  earlier  stage  have  been  intro- 
duced. It  could  not,  of  course,  have  been  introduced  at 
the  filing  of  the  bill.  But  taking  the  other  to  be  the 
construction,  is  there  any  want  of  due  diligence  in 
making  the  application !  Considering  the  nature  of  the 
case,  the  absence  of  one  of  the  Plaintiffi  in  DemerarOf 
and  the  change  of  solicitors,  I  think  there  is  not  that  want 
of  diligence  which  ought  to  induce  me  to  refuse  the  ap- 
plication. The  only  matter  remaining  in  which  the 
Orders  have  not  been  complied  with  is  this,  that  there  is 
no  affidavit  showing  that  the  draft  has  been  settled  and 
signed  by  counsel.  It  is  said  that  there  is  nothing 
special  in  the  amendment ;  but  still  that  ought  to  have 
been  done,  according  to  the  Order.  But  I  think  I  ou^t 
not  to  refuse  to  make  this  order,  because  that  has  not 
been  done.  I  shall  give  leave  to  the  Plaintiff  to  file  an 
affidavit,  and  if  any  additional  expense  is  thereby  in- 
curred, the  Plaintiff  must  pay  it.  The  motion  will 
therefore  stand  over  for  the  Plaintiff  to  make  an  affi- 
davit that  the  amendment  has  been  settled  and  signed 
by  counsel ;  and  the  Plaintiff  paying  the  costs  of  the  mo- 
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1852. 


M'Lbos 

V, 

Lytti«eton. 


tion  and  giving  the  usual  security  for  costs,  the  order  will 
be  for  leave  to  amend  merely  by  striking  oat  the  name  of 
the  Plaintiff  .TbAii  M^Leod^  and  making  him  a  Defendant. 


1852: 
20th  and  24th 

January, 

15th  March, 

and  12th  June. 

Dower, 

Election. 

JFiU. 

Comtrueiion. 


GIBSON  V.  GIBSON. 

Robert  gibbon,  by  his  wiU,  dated  the  8th  Oo- 
tober,  1844,  gave  to  his  wife  his  furniture,  plate^  linen, 
and  ail  and  other  his  eflects  in  and  about  his  dwellings 
house.  He  also  gave  to  her  his  leasehold  dwelling  in 
Orove^ireet     He  devised  and  bequeathed  all  his  free- 


A  testator  gave  to  his  wife  certain  chattels  and  leaseholds,  and 
certain  pecuniary  benefits.  He  gare  all  his  freehold  messufijg;es, 
lands,  tenements,  and  hereditaments,  and  all  the  rest  and  residue 
of  his  leasehold  messuages  or  tenements  and  premises  whatsoever 
and  wheresoever,  to  trustees  /or  aU  Am  estate  and  interest  therein 
respectively,  upon  trust  to  sell  his  freehold  and  leasehold  mes- 
suages or  tenements,  hereditaments,  and  premises,  &c.,  and  to  stand 
possessed  of  the  monies  to  accrue  from  such  sale,  upon  certain  trusts. 

He  directed  that,  until  sale,  the  rents  and  profits  should  be  ap- 
plied in  the  same  manner  as  he  directed  as  to  the  income  of  the 
monies  to  arise  from  the  sale.  He  gave  the  produce  of  the  sale  of 
his  freehold,  copyhold,  and  leasehold  estate,  and  of  his  residuary 
personalty,  as  to  one-fourth  to  his  wife,  as  to  one-fourth  to  one  of 
his  sisters  for  life,  remainder  to  other  relations,  one-fourth  to  an- 
other sister,  remainders  over,  and  one-fourth  to  other  persons. 

Before  his  will,  he  had  sold  some  of  his  freehold  estate ;  and  his 
wife  had  joined  to  bar  dower. 

Both  before  and  after  his  will,  he  bad  contracted  to  lease  parts  of 
his  freehold  estate ;  after  his  will,  he  had  contracted  to  sell  one  of 
these  parts  to  the  lessee ;  and  after  his  will,  he  agreed  to  let  some 
part  of  his  freeholds,  with  liberty  to  the  lessee  to  piSl  down  buildings 
and  erect  others.  After  his  death,  the  lessee  of^the  last-mention^ 
premises  did  pull  down  the  buildings  and  erect  others,  thereby  im- 
provine  the  value  of  the  estate. 

Held,  first,  that  the  widow  was  not  put  to  her  election,  but  was  en- 
titled to  her  dower,  as  well  as  to  the  benefits  given  to  her  by  the  will. 

Secondly,  that  the  acts  by  which  the  value  of  the  property  was 
increased,  not  being  hers,  she  would  take  her  dower  according  to  the 
existing  i^ue. 
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to  traBteeB,/ir  all  kk  ikg  Uttaior'M  tHaU  nd  mUreti 
ikereiB  tttp^etiotfy^  upon 


and  premiaeBy  fcc,  and  to  stand 

to  ariae  finom  aodi  aale,  upaa  the 

dedared. 

Then  tbere  was  a  danae  "<  that  in  the  mean  tinne,  nttd 
until  h»  aaid  fireehold,  loMehold,  and  eqi^iold  (the 
testator,  howem,  had  no  eopyholds)  estates  and  pro- 
perty should  be  sdd  and  disposed  of  under  the  trusts 
and  directions  in  that  behalf  thereinbefore  contained,  the 
rents  and  annual  profits  therectf  should  go  and  be  afqplied 
in  such  and  the  same  manner  as  thereinafter  explained 
and  dechred,  and  thereinafter  stated  of  and  conoeming 
the  annual  interest  of  the  monies  to  arise  firom  the  sale 
of  the  same  hereditamoits  and  premiaes.^ 

The  testator  gave  4000/.  East  ImUa  stock  upon  trust, 
to  pay  the  interest  thereof  to  his  wife  for  her  life,  with 
remainder  over  on  the  same  trusts  as  declared  of  his 
residuary  personal  estate.  And  he  gave  his  residuary 
personal  estate  to  his  trustees  on  trust  to  convert  the 
same ;  and  he  declared  the  truste  of  the  money  to  arise 
finom  ihe  sale  of  his  fi^ehold,  copyhold,  and  leasehold 
estates  directed  to  be  sold,  and  of  the  produce  of  his 
residuary  personal  estate  to  be,  as  to  one-fourth  part 
thereof  for  his  wife  absolutely ;  as  to  another  fourth  part 
for  one  of  his  sisters  for  life,  and  after  her  death  for 
other  relatives  described ;  as  to  another  fourth  part  for 
another  of  his  sisters  for  life,  with  remainders  over ;  and 
as  to  the  remaining  fourth  part  for  other  persons. 
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The  testator  was  married  in  1829,  and  died  id 
October  1847,  leaving  his  wife  surviving;  and  the 
principal  question  was,  whether  she  was  entitled  to 
dower  out  of  the  real  estate  of  which  the  testator 
was  seised  in  fee  simple,  and  also  to  the  benefits  g^ven 
to  her  by  the  will,  or  whether  she  was  put  to  her 
election. 


It  was  admitted  that  the  testator  before  the  date  of 
his  will  sold  certain  of  his  freehold  estates  of  which  his 
wife  was  dowable ;  and  that  she  joined  in  the  convey- 
ance thereof  to  release  her  dower. 


It  appeared  also  that  he  had  contracted  to  lease  parts 
of  his  freehold  estates  both  before  and  after  his  will,  that 
is,  in  June,  1844 ;  and  before  the  date  of  his  will  he 
agreed  to  let  some  part  of  his  estate  situate  at  Ham* 
churchy  in  Essex j  for  three  years,  and  to  give  to  the  leasee 
a  term  of  seven  or  fourteen  years,  at  the  option  of  the 
lessee,  at  a  rent  of  120/.  a  year.  That  after  the  date 
of  his  will,  he  entered  into  a  contract  for  the  sale  of 
his  estate  at  Homehurch  to  the  lessee,  but  such  con- 
tract had  not  been  carried  into  efiect.  That  in  Octo- 
ber, 1846,  he  entered  into  an  agreement  to  grant  a 
leaSe  of  other  part  of  his  property,  with  liberty  to  the 
lessee  to  pull  down  the  buildings  thereon,  and  build 
others,  for  seventy  years,  at  a  rent  after  the  first  half 
year  of  110/.  per  annum,  with  an  option  to  purchase, 
and  after  his  death  the  trustees  of  his  will,  in  pursuance 
of  his  contract,  granted  such  lease,  with  such  option  to 
purchase ;  and  the  lessee  did,  after  the  testator^s  death, 
pull  down  the  buildings  and  build  up  other  new  ones,  to 
the  great  improvement  of  the  property.  The  Plaintifi 
were  the  persons  interested  in  the  three-fourths  of  the 
produce  of  the  sale  of  the  testator's  freehold  and  reei- 
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diiary  perHonal  estate.    The  sabBtantial  Defendants  were 
tlie  widow  and  the  trustees. 

Mr.  Betkell  and  Mr.  Rogers^  for  the  Plaintifi. 

The  principle  of  the  cases  on  this  subject  is,  that  if 
yon  can  point  out  any  part  of  the  will  which  is  incon- 
sistent with  the  right  to  dower,  the  widow  is  put  to  her 
election.  Thus,  where  there  is  a  power  of  leasing,  the 
widow  is  put  to  her  election.  Here,  the  testator  has 
pat  his  widow  on  an  equality  with  the  other  members  of 
his  family ;  he  gives  her  one-fourth  of  his  estate,  and 
one-fourth  to  each  of  three  other  branches  of  his  family ; 
Chalmers  v.  8toril{a).  The  real  and  personal  estate 
are  mixed,  and  are  given  in  fourths  to  the  widow,  and 
the  other  three  branches  of  the  testator's  family,  as  In 
Chalmers  v.  8iarU,  The  testator  intended  equality, 
and  the  widow  wiD  not  be  allowed,  by  taking  her  dower, 
to  introduce  inequality.  The  whole  scheme  of  the  will 
will  be  defeated  if  the  widow  takes  her  dower;  MiaU  v. 
JBrain  (&),  where  a  portion  of  the  estate  was  directed 
to  be  enjoyed  in  a  manner  inconsistent  with  the  claim 
of  dower,  and  the  widow  was  put  to  her  election. 

Another  class  of  cases  where  the  widow  has  been  put 
to  her  election,  is  where  there  is  a  gift  of  a  rent-charge, 
with  powers  of  distress,  or  powers  of  managing  or  leasing 
are  given;  Roadley  v.  Dixon  (c)^  Hall  v.  Hill(d)^ 
Lowes  V.  Lnwes  (e),  Grayson  v.  Dedhin  (f).  The  last 
case  appears  to  have  been  decided  on  the  leasing  powers; 
Robinson  v.  Wilson  {g)  also  turns  on  there  being  a  power 
of  leasing. 


1852. 


{a)  2  Ves.  &  B.  222. 
(6)  4  Madd.  119. 
(c)  3  Russ.  192. 
(<0  1  Dm.  &  War.  94. 


(e)  5  Hare,  601. 
(/)  3  De  G.  &  Sm.  298. 
(^)  13  Irish  Law  and  £q. 
Rep.,  Gas.  in  £q.  168. 
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1852.  The  present  case  fidb  wiUim  the  principle  of  these 

Gibson        authorities :  a  power  to  lease,  it  is  clear,  furnishes  an 
V.  indication  of  intention  to  exdude  dower.   How  can  it  be 

GiBSOM.  gg^^  ij^^  ^  power  to  sell  wiD  not  interfere  with  an  allot- 
ment  of  dower!  the  trustees  most  either  sell  the  estate 
in  a  mangled  form,  or  most  sell  two-thirds  in  possession, 
and  the  remaining  one-third  in  reveruon.  In  efiect,  a 
power  of  sale  is  more  inconsistent  with  an  intention  that 
the  chum  to  dower  shall  remain,  than  a  power  of  leas- 
ing; for  it  must  be  inferred  that  the  testator  intended 
the  whole  estate  to  be  sold,  that  is,  the  estate  ex- 
onerated from  the  claim  to  dower.  Besides,  in  this  case, 
the  will  makes  an  ample  provision  for  the  wife,  and 
principally  out  of  the  proceeds  of  the  sale  of  the  veiy 
estates.  Again,  at  the  death  of  the  testator,  at  which 
time  the  will  speaks^  he  had  contracted  to  sell  part  of  his 
estates;  so  that  he  had  conyerted  part  of  them  into 
personalty,  and  that  oonTersion  wiQ  be  materially  af- 
fected if  the  widow  can  claim  dower ;  the  contract  could 
not  be  carried  into  effect  as  to  one-third. 

Mr.  Walker  and  Mr.  BaggaUey^  for  the  trustees, 
argued  in  the  same  interest  as  the  Plaintiflb. 

They  relied  on  the  trust  for  sale ;  French  v.  Davis  (a) : 
on  the  direction  for  the  application  of  the  rents  until 
sale,  which  is  inconsistent  with  the  claim  to  dower; 
VWa  Real  v.  Lord  Oahoayijb),  Janes  v.  Collyer(c). 
They  cited  also  Birmingham  v.  Kirwan  (d),  Daly  v. 
Lynch  {e).  Then  as  to  the  contract  to  let  part  of 
his  property  to  a  tenant,  with  liberty  to  pull  down  build- 
ings and  erect  new  ones,  for  a  term  of  seventy  years,  with 

(a)  2  Ves.  jun.  572.  {d)  2  Sch.  &  Uf.  444. 

(6)  Amb.  682.  (<?)  3  Bro.  Pari.  Gas.  478. 

(c)  Amb.  730. 
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an  option  to  purchase,  which  option  has  not  been  exer* 
cised ;  if  the  widow  can  claim  dower,  that  is,  one-third 
in  specie,  ahe  defeats  that  lease.  So,  with  regard  to  the 
Homchurch  property,  the  testator's  contract  to  sell  it 
conYerts  it  into  personalty  as  against  all  parties  claiming 
under  the  will ;  if  the  widow  can  claim  her  dower,  she 
prevents  the  contract  being  carried  into  effect ;  that  is 
defeating  the  will ;  and  the  principle  of  the  cases  is,  that 
if  the  daim  of  dower  will  defeat  the  will,  it  is  a  case  of 
election. 


1852. 


Gibson 
Gibson. 


They  referred  also  to  Parker  v.  Dawning  (a),  O'Hara 
y.  Chanie  (6),  Roberts  v.  Smith  (c),  Rej/nolds  v.  Torin  {d), 
and  to  JEUiM  v.  Lewis  (e) ,  in  which  the  claim  of  dower  was 
allowed ;  but  in  that  case  they  argued  that  the  trusts 
for  sale  were  only  to  sell  as  the  testator  himself  could 
aell,  viz.  subject  to  dower ;  besides,  there  the  disposi* 
tion  was  of  real  estate  only,  whereas  in  Chalmers  v. 
Staril^  and  Dixon  v.  Bobinson  (/),  the  disposition  was 
of  real  and  personal  estate  mixed. 


Mr.  Itoli  with  whom  was  Mr.  8.  F,  WiUiams^  for 
the  widow. 

The  principle  is  this ;  It  is  not  enough  that  you  do 
not  find  upon  the  will  that  the  testator  intended  his  widow 
to  have  both  dower  and  the  benefits  conferred  by  the 
will ;  you  must  find  an  expression  of  intention  that  he 
intended  her  not  to  have  both.  Here  the  devise  is  not 
of  the  testator's  lands^  but  of  his  estate  and  interest  there^ 
in ;  nothing  beyond  his  estate  is  given  to  the  trustees. 
As  to  the  trust  for  sale,  there  is  no  authority  for  say- 


(a)  4  Law  J.  198. 

(6)  I  Jones  &  Lat.  662. 

{e)  1  Sim.  &  Stu.  513. 


id)  1  Ru8s.  129. 
(e)  3  Hare,  310. 
(/)  Jac.  503. 
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ing  that  soch  ft  trust  exdades  the  widow :  French  y. 
Davis  (a),  EUU  ▼.  Lewis  (6),  are  directly  the  other 
way. 

As  to  the  application  of  the  rents  directed  until  sale, 
the  testator  refers  to  those  rents  ^riiich  are  part  of  his 
estate ;  that  is,  the  estate  which  remains  to  him  after 
his  widow's  dower  is  satisfied ;  he  means  his  own  rents, 
not  the  rents  of  his  widow's  estate ;  for  if  the  trust  for 
sale  is  a  trust  for  sale  only  of  his  own  estate,  the  rents 
of  the  estate  to  be  sold  must  refer  to  the  same  estate, 
that  »,  of  Hie  estate  subject  to  dower. 

In  Miall  v.  Brain  (c)  the  direction  to  the  trustees 
was  to  deal  with  a  specific  thing,  as  the  testator  might 
have  dealt  with  it  in  his  lifetime ;  he  meant  the  legatee 
to  use  and  occupy  the  whole  house.  As  to  cases  of 
annuity,  a  ^ft  of  an  annuity  without  more  does  not 
affect  the  right  to  dower.  Roadley  v.  Dixon  was  not  a 
case  of  mere  gift  of  an  annuity;  there  there  was  a 
direction  to  use  and  occupy  a  particular  farm.  In  Hall 
V.  Hill  the  Court  went  upon  the  whole  will,  relying, 
however,  principally  on  the  leasing  power. 

The  first  point  made  against  the  claim  of  the  widow 
is,  the  conversion  of  the  real  and  personal  estate  in  one 
trust,  and  the  gift  of  the  whole  in  equal  shares.  But  in 
French  v.  Davis  there  was  also  the  conversion  of  both 
properties,  and  in  that  case  the  testator  intended  the 
residue  to  go  in  equal  shares  respectively  to  three  per- 
sons, one  of  whom  was  the  widow.  What  is  decided  by 
Chalmers  v.  Storil  and  Dixon  v.  Robinson  is  this,  that 


(a)  2  Ves.  572.  {b)  3  Hare,  310. 

(c)  4  Madd.  119. 
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to  exdttde  the  widow  there  must  be  a  blendii^  of  the 
Teal  and  personal  estate,  and  also  a  gift  in  perfect 
equality ;  either  alone  will  not  do. 

He  also  cited  Lawrence  ▼.  Lawreiu:e  (a),  Dawson  t. 
BeU(h),  HoUUtch  ▼.  Holditch  (c). 

On  the  15th  March  the  argument  on  behalf  of  the 
widow  was  resumed  by  Mr.  5.  F.  WUHams^  following 
Mr.  Bolt. 

If  any  argument  can  be  derived  from  the  large  amount 
of  the  provision  made  by  the  will  for  the  widow,  it  is 
rather  for  than  agwist  her :  it  shows  an  intention  in 
lier  favour.  The  state  of  the  testator's  property  at  the 
date  of  his  will  has  been  adverted  to.  Even  if  that  could 
be  looked  at«  there  is  not  before  the  Court  sufficient  evi- 
dence  of  what  it  was.  But  it  cannot  be  looked  at: 
Jhunmer  v.  Pitcher  (d),  Doe  v.  Chichester  («). 
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HaU  V.  Hill  does  not  decide  that  a  leasing  power 
alone  exdudes  dower :  Robinson  v.  Wilson  goes  clearly 
on  a  wrong  principle,  for  it  assumes  that  the  widow  is  ex- 
cluded unless  the  testator  shows  on  the  will  an  intention 
to  give  her  both  provisions ;  whereas  the  true  principle 
is,  that  to  exclude  her  dower  you  must  find  an  expres- 
sion of  intention,  that  he  intended  her  not  to  have 
both.  But  whether  a  leasing  power  does*  or  does  not 
ezdude  the  widow,  here  there  is  no  leasing  power,  but 
a  power  of  sale,  which  is  very  different. 

As  to  the  quantum  of  the  widow's  interest,  if  she  has 


(tf)  3  Br.  P.  C.  483. 
(6)  I  Kee.  761. 
(e)  2  You.  &  Coll.  18. 
Vol.  I.     N.  S. 


(d)  2  Myl.  &  K  262. 

(e)  4  Dow,  65. 
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a  title  to  dower  at  all,  she  is  entitled  to  the  value  of  the 
dower  at  the  time  when  her  clMm  is  made.  She  is 
entitled  to  have  it  set  out  by  metes  and  bounds  as  she 
finds  it,  and  therefore  to  the  value  at  the  time  when  the 
dower  could  be  so  set  out :  JRiddell  v.  Choinnell(a). 


Mr.  Rogers  in  reply. 

As  to  the  cases  upon  a  gift  of  an  annuity :  it  has  been 
held  that  a  gift  of  an  annuity  simply  is  no  bar ;  but  if 
there  is  a  power  of  distress,  that  raises  a  case  of  election. 
But  the  4  Geo.  2,  c.  28,  gives  a  right  of  distress  for  all 
rents  seek.  If,  therefore,  the  cases  had  to  be  again  de- 
termined, it  must  now  be  held  that  every  gift  of  an 
annuity  excludes  dower.  The  general  argument  on  the 
other  side  is  founded  on  a  fallacy.  Our  proposition  is 
this,  that  if  a  testator  gives  two  things,  of  one  of  which 
he  is  entire  master,  and  of  the  other  of  which  he  is  not 
entire  master;  then  that  by  giving  them  as  one  in- 
divisible thing,  he  shows  that  the  same  intention  is  to  be 
carried  into  effect  as  regards  the  object  over  which  he  has 
only  a  divided  power,  and  as  regards  the  object  over  which 
he  has  an  absolute  power.  The  will  speaks  immediately 
before  the  death ;  and  when  the  testator  gives  all  his 
real  estate,  he  is  speaking  of  his  fields  and  houses ;  of 
the  substance  of  the  thing  given ;  not  of  his  estate  sub- 
ject to  dower ;  because  he  is  speaking  at  the  same  time 
of  his  money,  notes,  and  the  like,  to  which  the  widow 
has  no  right. 

[The  Vicb-Chancellor. — Does  the  widow  take  any- 
thing out  of  that  which  was  the  testator's!  He  had 
only  a  disposing  power  over  that  which  remained  after 
her  dower.     You  must  make  out  that  the  testator  in- 


(a)  1  Add.  &  £11.  Q.  B.  Rep.,  N.  8.,  682. 
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tended  to  deal  with  the  widow's  dower,  not  that  he  1852. 

meant  to  deal  with  aomething  of  his  own.]  Gibson 

0. 

The  testator  most  be  taken  to  intend  to  speak  of        <^ibson. 
the  ihingSf  the  subject-matter  of  the  will,  not  of  what  a 
lawyer  would  call  his  estate  in  them. 

The  Court  took  time  to  consider,  and  on  the  12th       12th  June. 
June, 

The  Vicb-Chancbllor  delivered  judgment  as  follows : — 

The  question  to  be  determined  in  this  case  is,  whether 
the  widow  of  the  testator  ought  to  be  put  to  her  elec- 
tion between  her  dower,  and  the  benefits  given  to  her  by 
the  will  of  her  husband. 

It  is  difficult,  perhaps  impossible,  to  reconcile  all  the 
authorities  on  this  subject ;  but  it  is  impossible  to  exam- 
ine them  without  perceiving  that  there  are  certain  broad 
and  clear  principles  which  ought  to  form  the  foundation 
of  every  decision  on  the  subject.  Putting  these  princi- 
ples into  the  form  of  propositions,  they  may  be  stated  as 
follows : — The  first  is,  that  the  doctrine  of  election  is 
precisely  the  same,  and  founded  on  the  same  reasons,  and 
governed  by  the  same  rules,  when  applied  to  dower,  as 
when  applied  to  any  other  case  :  there  is  not  one  doc- 
trine of  election  applicable  to  the  case  of  a  widow  claim- 
ing dower,  and  another  doctrine  of  election  applicable  to 
other  cases. 

The  second  proposition  is,  that  the  doctrine  of  elec- 
tion, as  applicable  equally  to  all  cases,  is  this :  that  a 
person  who  is  entitled  to  any  benefit  under  a  will  or 
other  instrument  must,  if  he  claims  that  benefit,  aban- 
don every  right  or  interest,  the  assertion  of  which  would 
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defeat,  even  partially,  any  of  the  provisions  of  that  will 
or  instrument ;  and  applying  this  to  the  particular  case 
of  dower,  the  doctrine  may  be  thus  stated :  that  if  the 
testator  has  by  his  will  made  such  a  disposition  of  the 
real  estate  of  which  he  was  seised,  that  the  assertion  by 
the  widow  of  her  right  to  dower  would  prevent  that  dis- 
position having  full  effect,  as  the  testator  intended,  then 
she  must  elect  to  abandon  either  her  dower,  or  the  be- 
nefit given  to  her  by  the  will. 

The  third  proposition  is,  that  in  no  case  is  a  person  to 
be  put  to  his  election,  unless  it  is  clear  that  the  provi- 
sions of  the  instrument  under  which  he  is  entitled  to  a 
benefit,  would  be  in  some  degree  defeated  by  the  asser- 
tion of  his  other  right.  And  therefore,  in  the  particu- 
lar case  of  dower,  unless  it  be  clear  and  beyond  reason- 
able doubt  that  the  testator  intended  to  make  such  a  dis- 
position of  the  real  estate,  that  the  assertion  by  the 
widow  of  her  right  to  dower,  would  prevent  the  giving 
full  effect  to  his  intention,  the  widow  shall  not  be  put  to 
her  election.  It  is  not  enough  to  say  that  upon  the 
whole  will  it  is  fairly  to  be  inferred  that  the  testator  did 
not  intend  that  his  widow  should  have  her  dower ;  in 
order  to  justify  the  Court  in  putting  her  to  her  election, 
it  must  be  satisfied  that  there  is  a  positive  intention  to 
exclude  her  from  dower,  either  expressed  or  clearly  im- 
plied. 

The  fourth  proposition  is,  that  the  intention  to  ex- 
clude the  wife  from  her  dower,  must  be  apparent  on  the 
face  of  the  will  itself. 

In  support  of  these  principles  I  will  refer  to  the  lan- 
guage of  two  or  three  eminent  Judges.  In  MyaU  v. 
Brain  (a).  Sir  J.  Leach  says,  *^  A  wife  is  put  to  her  elec- 

(a)  4Madd.  119. 
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tion  on  the  same  principles  as  a  stranger  is.  To  put  the 
wife  to  her  election,  there  must  be  a  clear  intention  to 
exclude  her  from  dower,  either  express  or  implied."  In 
Birmingham  v.  Kirwan  (a).  Lord  Redesdale  says  (p. 
449),  the  general  rule  of  election  is,  that  a  person  can- 
not accept  and  reject  the  same  instrument.  (His  Honor 
then  referred  to  portions  of  the  judgment  contained  in 
pp.  449,  450,  and  452,  and  to  the  language  used  by  the 
Master  of  the  Rolls  in  French  v.  Davies  (ft),  and  pro- 
ceeded thus : — )  These  principles  being,  as  I  conceive, 
undeniably  established,  and  admitting  of  no  exception,  I 
shall  endeavour  strictly  to  adhere  to  them  in  deciding 
the  case  before  me. 
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Now  the  dispositions  made  by  the  will  are  these. 
The  testator  first  gives  certain  specific  chattels  to  his 
wife,  and  he  gives  her  also  a  certain  leasehold  house 
which  was  occupied  by  himself  during  his  lifetime.  Then 
he  gives  to  trustees  his  freehold  and  leasehold  estates, 
using  these  words : — ^^  All  my  freehold  messuages,  lands, 
tenements,  and  hereditaments,  and  all  the  rest  and 
residue  of  my  leasehold  messuages  or  tenements  and 
premises  ;**  and  he  adds  these  words,  ^'  for  all  my  estate 
and  interest  therein.^  These  he  devises  to  his  trustees 
on  trust  for  sale,  and  as  to  the  produce  of  the  sale  on 
the  trusts  after  mentioned.  Then  he  gives  power  to 
sell  his  copyholds ;  then  he  directs  that  until  the  sale  of 
the  freehold,  copyhold,  and  leasehold  estates,  the  rents 
and  profits  shall  be  applied  in  the  same  manner  as  he 
afterwards  directs  in  respect  of  the  income  arising  from 
the  produce  of  the  sale.  He  then  gives  several  legacies 
out  of  his  personal  estate  :  first  he  gives  a  sum  of  4000/. 
East  India  Stock  in  trust  for  his  wife  for  her  life ;  2000/. 
of  the  same  stock  in  trust  for  Charlotte  Sarah  Faulkner 


{a)  2  Sch.  &  Lef.  444. 


{b)  2  Vea.  jun.  pp.  576,  577. 
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and  her  children ;  1000/.  sterling  in  trust  for  Sarah 
Robinson  for  life,  with  remainder  over ;  and  then  he 
gives  several  pecuniary  legacies ;  among  others,  100/.  to 
R.  Faulkner ;  and  then  he  bequeaths  the  residue  of  his 
personal  estate,  and  of  the  produce  of  the  sale  of  his 
real  estates,  upon  the  following  trusts.  He  gives  one- 
fourth  to  his  wife  absolutely,  one-fourth  he  gives  in  trust 
for  his  sister  Louisa  GHbson  for  life,  with  remainder  to 
certain  nephews  and  nieces;  one-fourth  to  Mary 
Faulkner  for  life,  with  remainder  over  to  several  per- 
sons^ among  whom  are  JR.  Faulkner  and  Sarah  Robin- 
son ;  and  the  remaining  one-fourth  he  gives  to  Charlotte 
Sarah  Faulkner  tLud  her  children,  in  the  same  manner  as 
the  2000/.  East  India  Stock. 


Now  the  grounds  on  which  it  is  contended  that  the 
widow  ought  to  be  put  to  her  election  are  the  following. 
Firstly,  it  is  contended  that  as  the  testator,  in  devis- 
ing his  freehold  and  leasehold  estates,  has  used  these 
words:  ''All  my  freehold,^  &c.,  it  is  apparent  from 
this  language  that  he  meant  to  devise  the  whole  of  his 
freehold  estates  as  he  held  and  enjoyed  them  himself, 
as  they  were  in  his  possession ;  that  he  intended  by 
the  use  of  those  expressions,  that  his  widow  should  be 
excluded  from  her  dower;  in  other  words,  that  the 
disposition  of  his  property  intended  was  such,  that  the 
claim  of  the  widow  to  dower  would  be  inconsistent 
with  it.  When  this  argument  was  addressed  to  Lord 
ThurloWj  in  Foster  v.  Cook  (a) ,  he  gave  this  answer: 
''Because  the  testator  gives  all  his  property  to  the 
trustees,  am  I  to  gather  from  his  having  given  all 
he  haSj  that  he  has  given  that  which  he  had  notf*' 
That  answer  of  Lord  Thurlow  appears  to  me  wholly 
to  demolish  the  argument  derived  from  the  circumstance 


(a)  3  Br.  C.  C.  347. 
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of  the  teetator  having  described  his  lands  as  ^'  all  my 
famds."  Indeed,  when  we  recollect  that  it  is  only  be- 
cause the  lands  are  his  that  the  wife  is  entitled  to 
dower  out  of  them  at  all,  it  would  be  strange  if  his 
describing  them  as  his,  should  have  the  effect  of  ex- 
cluding her  from  her  right  to  dower.  She  is  entitled  to 
dower  because,  and  only  because,  the  lands  are  his ;  and 
the  argument  is,  that  because  he  describes  them  as  his, 
he  meant  to  deprive  her  of  her  dower.  In  the  present 
case,  when  the  testator  devised  his  freehold  and  lease- 
hold lands  to  trustees,  he  adds  the  words:  ^*for  all 
my  estate  and  interest  therein  respectively ;"  and  it  has 
been  justly  argued,  that  the  addition  of  these  words 
shows  that  he  intended  to  devise  the  lands  as  he  himself 
had  them,  that  is,  subject  to  the  right  of  his  widow  to 
dower.  However,  I  abstain  from  deriving  any  assistance 
from  those  words  in  support  of  my  view  on  this  first 
point,  because  I  am  unwilling  to  lend  any  countenance  to 
the  notion,  that  without  those  words  there  would  be  any 
doubt.  I  will  only  add  that  it  is  clearly  established  that 
it  makes  no  difference  whether  a  testator  devises  all  his 
lands,  or  all  his  estate  and  interest  in  his  lands. 
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The  second  ground  on  which  it  is  contended  that  the 
widow  in  this  case  must  be  put  to  her  election  is,  that 
the  devise  is  in  trust  for  sale.  If  it  was  impossible  to 
sell  lands  subject  to  a  widow^s  right  to  dower,  or  to  sell 
the  remaining  two-thirds,  after  setting  out  by  metes  and 
bounds  one-third  for  dower,  and  to  sell  the  reversion  of 
the  third  part  thus  set  out ;  then,  indeed,  the  assertion 
by  the  widow  of  her  right  to  dower  would  defeat  the 
disposition  made  by  the  will  for  sale  of  the  estate; 
and  then  she  would  be  put  to  her  election.  But,  so  far 
from  any  impossibility,  there  is,  in  fact,  no  difficulty  in 
selling  an  estate  subject  to  the  widow's  dower;    and 
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therefore  there  is  no  ground  for  holding  that  a  deyiae 
in  trust  for  sale,  is  a  sufficient  reason  for  putting  the 
widow  to  her  election.  No  doubt  a  less  amount  of  pur- 
chase money  would  be  obtained ;  but  there  is  no  more 
difficulty  in  selling  the  land  subject  to  her  dower,  than  in 
selling  any  other  reversionary  interest  in  land,  subject  to 
some  precedent  partial  interest.  I  believe  there  is  no 
case  in  which  a  widow  has  been  put  to  her  election  on 
the  mere  ground  of  a  devise  in  trust  for  sale.  In  Miall 
v«  BratUt  Sir  J.  Leach^  although  he  decided  against  the 
claim  of  the  widow  on  another  ground,  did  not  so  much 
as  notice  the  trust  for  sale  as  a  reason  for  his  decision. 
In  EIUb  v.  Lewis  (a),  Sir  J.  Wigram  held  that  a  devise 
on  trust  for  sale  is  not  a  ground  for  putting  the  widow 
to  her  election.  In  Parker  v.  Downing  (the  case  in 
the  4th  Law  Journal,  198),  the  reason  why  the  trust 
for  sale  was  held  to  be  a  ground  for  putting  the  widow 
to  her  election  was,  that  the  property  devised  for  sale 
was  a  dwelling-house,  with  the  furniture  and  effiscts 
therein;  and  the  Court  considered  that  if  the  widow 
was  to  have  one-third  of  it,  a  sale  could  not  be  effected 
of  the  whole,  as  .the  testator  intended :  but  there  ia 
nothing  in  that  case  to  show  that  a  mere  trust  for  sale, 
evinces  an  intention  to  exclude  dower.  The  only  autho- 
rity which  seems  to  afford  any  countenance  to  the  pro* 
position  that  the  widow^s  claiming  her  dower  would  be 
incompatible  with  a  trust  for  sale,  is  the  language  of 
Lord  Alvanley^  in  the  case  of  French  v.  Domes  (b)f 
where  he  observed  that  if  the  widow  insisted  upon  her 
dower  she  would  obstruct  the  sale ;  but  he  decided  in 
her  favour  because  she  was  willing  to  accept  satisfaction 
out  of  the  purchase  money.  It  does  not  appear  in  what 
sense  or  in  what  degree  Lord  Ahanley  considered  that 


(a)  3  Hare,  310. 
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the  claim  of  dower  would  obBtmct  the  sale ;  it  is  diffietilt 
to  ecHioeiye  how  the  obBtruction  could  be  such  as  to 
make  it  dear  that  the  testator  could  not  possibly  have 
mtended  the  sale  to  be  made  subject  to  dower ;  and  if 
so,  the  case  would  not  be  brought  within  the  principle 
of  which  his  Lordship  in  the  very  same  case  expresses 
his  approbation,  viz.  **  That  you  are  to  look  into  the 
will,  and  see  whether  it  is  clear,  plain,  and  incontro- 
vertible, that  the  testator  could  not  possibly  give  what 
he  has  given,  consistently  with  the  claim  of  dower.**  I 
am  of  opinion  that  the  circumstance  that  the  real  estate 
is  devised  on  trust  for  sale,  is  not  sufficient  to  put  the 
widow  to  her  election. 
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The  third  ground  taken  is  this,  that  the  testator  di- 
rects that  until  the  sale  the  rents  and  profits  shall  be  ap- 
plied in  the  same  way  as  he  afterwards  directs  with 
req>ect  to  the  income  arising  from  the  produce  of  the 
sale.  Now  this  I  consider  an  argument  in  a  cir- 
cle. The  language  of  the  testator  is  this : — (The  Vice- 
chancellor  referred  to  the  clause  set  out  in  p.  43.) 
Now  what  are  the  rents  and  profits  of  which  he  is 
speaking !  Why,  of  course,  the  rents  and  profits  of  the 
land  that  he  has  devised  for  sale  ;  and  in  order  to  prove 
that  the  devise  for  sale  is  intended  to  be  of  the  lands 
discharged  of  dower,  the  argument  assumes  that  the  rents 
here  spoken  of  are  the  rents  of  the  lands  so  discharged  : 
this  is  an  argument  completely  in  a  circle.  Suppose  a 
testator  were  to  devise  his  freehold  lands  to  his  son, 
being  an  infant,  in  fee,  assuredly  that  would  not  put  the 
widow  to  her  election.  Suppose  then,  he  were  to  add 
that,  during  the  infancy  of  his  son,  the  rents  should  be 
applied  for  his  maintenance,  would  this  mention  of  the 
rents  put  the  widow  to  her  election !  Or  suppose  a  de- 
vise to  trustees  in  trust  for  A.  for  life,  with  remainder 
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orer,  eleariy  that  would  noi  pot  the  widow  to  her  elee* 
tMMi.  Suppose  then  the  devisee  tar  life  wns  a  married 
woman,  and  the  testator  direeled  the  rents  tohe  ^yplied 
for  her  separate  nse,  woold  that  make  any  dillierenoe!  I 
confess  I  am  quite  at  a  Iobb  in  this  case  to  see  why  the 
direction,  that  untfl  the  sale  the  roits  are  to  be  a^ied 
in  the  manner  directed,  should  have  the  effect  of  putting 
the  widow  to  her  dection. 

The  fourth  ground  is,  that  an  equal  fourth  part  of  the 
proceeds  of  the  sale  of  the  real  estate,  and  of  the  residu- 
aiy  perstmal  estate,  is  given  to  the  widow ;  and  it  is  ar- 
gued that,  according  to  Chalmers  v.  StorU  (a),  Dixon 
v.  Robinson  (ft),  and  Roberts  v.  Smith  (c),  that  is  an 
indication  of  intention  to  make  an  equal  division  between 
his  widow  and  the  other  objects  of  his  bounty,  and  there- 
fore she  is  put  to  her  election.  Now  as  to  these  three 
cases,  the  two  last  were  decided  simply  9n  the  authority 
of  Chalmers  v.  StorU.  It  is  therefore  material  to  con- 
sider the  principle  of  Chalmers  v.  Storil^  to  see  how  far 
that  principle  commends  itself  to  approbation,  and  ako 
how  far,  if  that  case  was  rightly  decided,  it  applies  to  the 
case  before  me.  In  Chalmers  v.  StorU  the  testator  de- 
vised thus  : — ''  I  give  to  my  dear  wife  and  my  two  chil- 
dren, viz.  my  daughter  A.  and  my  son  B.^  all  my  es- 
tates whatsoever,  to  be  equally  divided  amongst  them, 
whether  real  or  personal,  making  no  distinction  in  favour 
of  the  male,  as  it  is  my  intent  that  my  daughter  shall 
have  an  equal  share  with  my  son  of  all  my  property,  after 
paying  the  following  legacies ;"  and  then  he  proceeded  to 
specify  particular  property  as  the  property  given  by  him. 
In  that  case  Sir  W.  Grants  on  the  ground  of  the  testator 
having  described  the  particular  items  of  property,  and 

(a)  2  Ves.  &  B.  222.  (b)  Jac.  503. 

(e)  1  Sim.  &  St.  513. 
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havmg  especially  mentioned  his  English  estates^  thought 
he  diflcoirered  an  intention  that  the  wife  and  the  two 
ehiUren  should  enjoy  in  equal  shares  all  that  the  testar* 
tor  was  enjoying  at  the  time  of  his  death.  The  decision 
in  that  case  has  been  the  subject  of  what  appears  to  me 
Tery  just  criticism ;  and  I  am  constrained  to  avow  that 
the  reasons  assigned  by  Sir  W.  Grant  for  his  decision 
are  to  my  mind  far  from  satisfactory.  Still,  however, 
the  respect,  I  may  say  the  reverence^  due  to  any  decision 
of  Sir  W.  Grant  would  deter  me  from  venturing  to  set 
up  my  own  opinion  against  it,  if  I  found  it  strictly  appli- 
cable to  the  case  before  me.  But  this  case  is  very  dif- 
ferent from  Chalmers  v.  Storil^  for  I  do  not  find  here 
anything  approaching  to  a  clear  indication  of  intention 
that  the  wife  and  the  other  persons  benefited  should  be 
on  an  equality ;  neither  do  I  find  any  specification  of  the 
items  of  the  property  intended  to  be  devised.  The  tes* 
tator  does  not,  as  in  Chalmers  v.  StariU  say,  '^  I  devise 
my  real  and  personal  estate  to  my  wife  and  the  other 
persons  equally,^  neither  does  he  enumerate  the  items  of 
property  which  he  considers  to  be  included  in  the  devise. 
So  far  from  intending  equality  among  his  wife  and  the 
other  objects  of  his  testamentary  bounty,  he  gives  them 
very  unequal  benefits  hi  his  real  and  personal  property. 
To  his  wife,  in  addition  to  one-fourth  of  the  proceeds  of 
the  sale  of  the  freehold,  copyhold  and  leasehold  es- 
tate, and  of  the  residuary  personal  estate,  he  gives  his 
furniture,  plate,  linen,  &c.,  and  a  specific  part  of  his 
leasehold  property,  and  a  life  interest  in  4000^  JSast 
India  Stock  (no  trifling  portion  of  his  personal  estate). 
To  Charlotte  Sarah  Faulkner  and  her  children,  in  addi- 
tion to  one-fourth  of  the  proceeds  of  the  sale  of  the 
realty  and  residuary  personalty,  he  gives  2000/.  East 
India  Stock.  To  Robert  Faulkner,  in  addition  to 
a  reversionary  interest  in  one-fourth    of  the  proceeds 
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of  the  sale  of  the  realty  and  residuary  personalty,  he 
gives  100/.    To  Sarah  Mobinsony  in  addition  to  a  simi- 
lar reversionary  interest  in  one-fourth  of  the  proceeds  of 
the  sale  of  the  realty  and  residuary  personalty,  he  gives 
a  life  interest  in  1000/.     In  fact,  there  are  scarcely  any 
two  of  the  objects  of  his  bounty  to  whom  he  gives  equal 
benefits,  and  the  extent  of  benefit  which  he  gives  to  his 
wife  is  quite  diflerent  from  that  which  he  gives  to  any 
other  person  or  class  of  persons.     How  then  can  1  say 
that  he  has  evinced  any  intention  of  equality  of  distribu- 
tion in  the  dispositions  which  he  has  made  of  his  pro- 
perty?   So  far  from  it,  he  has  expressed  an  intention  of 
very  great  inequality.     Whatever  may  be  the  respect 
due  to  Chalmers  v.  Storil^  its  authority  must  be  con- 
fined to  cases  where  the  Court  can  come  to  the  conclu- 
sion that  the  testator  intended  to  give  to  his  wife  and 
the  other  objects  of  his  bounty  all  that  he  himself  pos- 
sessed and  enjoyed,  in  equal  shares  and  proportions.   On 
this  point  I  refer  again  to  JEllis  v.  Lewis  (a),  in  which   , 
there  was  more  reason  than  there  is  in  this  case  for  in- 
ferring an  intention  of  equality.     (His  Honor  referred 
to  the  marginal  note  of  that  case,  and  to  portions  of 
the  judgment,  particularly  to  those  in  which   Sir  Jl 
Wigram  comments  upon    Chalmers  v.  Staril).     And 
here  I  may  with  propriety  refer  to  the  words  of  qualifi- 
cation which  the  testator  in  this  case  adds  to  the  devise 
in  trust  for  sale  :  *'  for  all  my  estate  and  interest  therein 
respectively.'*    It  appears  to  me  that  these  words  ex- 
clude all  inference  that  the  testator  intended  to  devise 
any  other  estate  or  interest  in  the  lands  than  that  which 
he  himself  had,  viz.  an  estate  subject  to  the  widow^s 
right  to  dower. 

The  fifth  ground  taken  was  founded  on  certain  deal- 


(a)  3  Hare,  310. 
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ings  which  the  testator  had  during  his  lifetime  with  his 
property.    The  real  estate  consisted  of  two  parts,  the 
Homchurch  estate  and  the  Shellon  Court  estate.    The 
&ct8  on  which  reliance  was  placed  in  the  argument  with 
reference  to  the  Hamchtarch  estate  were,  that  before  the 
date  of  his  will  the  testator  had  agreed  to  let  it  for  three 
years  and  a  half,  with  an  option  to  the  tenant  to  take  it 
for  seven  or  fourteen  years,  and  that  after  the  date  of  his 
will  he  agreed  to  sell  it  to  the  lessee.    As  to  the  8Aelr 
ton  Court  estate,  the  facts  are  these:  that  after  the  date 
of  his  will  the  testator  contracted  with  one  Davies  that 
he  might  puU  down  certain  buildings  and  build  others, 
and  that  he  (the  testator)  would  grant  him  a  lease  for 
thirty  years,  with  an  option  to  purchase.     Now,  on  these 
transactions  it  is  argued,  that  since,  by  the  24th  section 
of  the  Wills  Act,  the  will  giving  the  property  is  to  be 
considered  as  made  immediately  before  the  death  of  the 
testator,  the  will  in  this  case  must  be  considered  as  made 
after  the  contracts,  and  that  in  consequence  the  testator 
must  be  taken  to  have  intended  to  exclude  his  wife^s 
dower.     Now,  upon  this  argument  I  will  observe  first, 
that  by  the  3rd  section  of  the  Wills  Act  it  is  enacted, 
'*that  it  shall  be  lawful  for  every  person  to  devise,  be- 
queath, or  dispose  of  all  real  and  all  personal  estate  which 
he  shall  be  entitled  to,  either  at  law  or  in  equity,  at  the 
time  of  his  death,  &c.,  and  that  the  power  hereby  given 
shall  extend  (among  other  things)  to  such  of  the  same 
estates,  interests,  and  rights  respectively,  and  other  real 
and  personal  estate,  as  the  testator  may  be  entitled  to  at 
the  time  of  his  death,  notwithstanding  that  he  may  be- 
come entitled  to  the  same  subsequently  to  the  execution 
of  his  wilL''     The  effect  of  the  3rd  section  is  therefore 
to  give  power  to  devise  after-acquired  real  estate.  Before 
the  passing  of  this  Act,  if  a  testator  purported  to  devise 
after-acquired  real  estate,  that  might  have  put  his  heir  to 
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his  election,  but  could  not  be  binding  upon  him.  The 
3rd  section  of  the  Act  gives  power  to  a  testator  to  de- 
vise after-acquired  estate ;  but  it  would  not  follow  that 
by  a  devise  of  all  his  real  estate  he  intended  to  devise 
his  after-acquired  estate ;  and  therefore  the  24th  section 
supplies  what  the  3rd  section  would  not  have  effected, 
by  enacting  that,  quoad  the  property  that  is  to  pass  by  a 
will,  the  will  is  to  be  considered  as  made  immediately 
before  the  testator's  death.  So  that  if  a  testator  gives 
all  his  real  estate^  this  devise  will  include  any  property 
acquired  after  the  date  of  the  will.  But  am  I  therefore 
to  say,  ifatestatormakesawillthee£fectofwhich,  apart 
from  the  Wills  Act,  would  not  be  to  exclude  the  wife's 
dower,  that  because  the  Act  says  that,  quoad  the  pro- 
perty which  would  be  included,  the  will  is  to  speak  at  his 
death,  therefore  a  different  construction  is  to  be  put  on 
the  will  as  to  the  intention  to  exclude  dower,  and  that  it  is 
to  be  read  as  if  the  execution  of  the  will  had  immediately 
preceded  his  death,  so  as  to  impute  to  him  a  change  of 
intention  t  I  think  that  would  be  a  perversion  of  the 
intention  of  the  legislature.  But  even  if  the  dealings  had 
taken  place  before  the  date  of  the  will,  still,  there  being 
in  the  will  no  reference  to  the  contracts,  I  should  hesi^ 
tate  much  before  arriving  at  the  conclusion,  that  a  tes- 
tator^s  dealings  in  his  lifetime  could  be  taken  into  consi- 
deration in  construing  his  will,  with  reference  to  the 
question  whether  he  intended  to  exclude  his  wife  from 
her  dower,  when  the  will  itself  contains  no  reference  to 
those  dealings.  The  intention  to  exclude  the  widow'^s 
dower  must  be  collected  from  the  will  itself;  and  the 
Court  cannot,  in  my  opinion,  look  at  evidence  of  acta 
done  in  the  testator^'s  lifetime,  which  are  not  noticed  in 
the  will. 

I  have  gone  through  all  the  arguments  adverse  to  the 
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widow^s  claim,  and  on  the  whole,  considering  that  to 
establish  the  case  against  the  widow  I  must  be  able  to 
say  that  I  collect  a  clear  and  manifest  intention  to 
exclude  her  from  her  dower,  or  that  I  find  such  a  dispo- 
sition of  his  property,  that  the  widow's  claim  to  dower 
would  defeat  his  intention  clearly  expressed,  I  am  of 
opinion  that  no  such  case  is  made.  If  I  were  to  declare 
in  this  case  that  the  widow  ought  to  be  put  to  her 
election,  I  think  I  should  be  violating  the  principles 
which  lie  at  the  very  root  of  the  whole  doctrine.  The 
dechunatian  will  therefore  be,  that  the  widow  is  not  put 
to  her  election,  and  that  she  is  entitled  to  her  dower. 
And  as  tlie  acts  by  which  the  value  of  the  property  has 
been  altered  were  not  hers,  she  will  take  her  dower 
according  to  the  present  value. 
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Aniii£uit*s 
l^acy  of  small 
amount  paid  to 
the  father  im- 
der  special  cir- 
comstanoes. 


WALSH  V.  WALSH. 

X  HIS  was  a  petition  to  have  a  legacy  of  100^  and 
.arrears  of  interest,  amounting  to  332.,  belonging  to  a 
female  infant  of  the  age  of  ten  years,  paid  to  the  father. 

The  petition  stated  that  the  father  was  a  small  fanner 
in  Irdand^  without  capital  or  means  of  supporting 
himself  and  his  infant  daughter.  It  stated  further,  that 
the  petitioner  had  a  relation  settled  and  in  good  circum- 
stances in  AuMiraUa,  and  that  the  father  desired  to  emi- 
grate to  that  country  with  his  daughter,  and  it  prayed 
payment  to  him  of  the  133/.  to  enable  him  to  do  so.  The 
affidavit  in  support  of  the  petition  verified  these  state- 
ments, and  stated  further  the  expenses  that  would  be 
incurred,  showing  that  the  183/L  would  be  scarcely  more 
than  sufficient  to  pay  the  expenses  of  outfit  and  emi- 
gration. 

Mr.  Malim  in  support  of  the  petition. 

»• 

The  Vic»-Chancbllob  made  the  order,  subject  to  the 
solicitors  of  the  petitioner  communicating  with  him  per- 
sopally,  for  the  purpose  of  undertaking  to  see  that  the 
fund  should  be  duly  applied  in  fitting  out  and  trans- 
ferring the  father  and  daughter  to  AustraUa. 


CASES    IN    CHANCERY.  65 


BEALE  V.  TENNENT.  i852: 

19th  March. 
IN  THE  MATTER  OF  CUMMINS,  AND  OF 


\m 


Statutes. 

THE  TRUSTEE  ACT,  1850,  Construction  of. 

_  Trustee, 

1  HIS  was  a  petition  by  creditors  in  a  creditor's  suit,  Appointment  of, 
against  the  estate  of  the  trustees  in  the  cause,  seeking  convey. 

to  obtain  either  a  vesting  order,  or  a  direction  to  a  tenant  A  devise  to 
for  life  under  the  will  of  the  testator,  to  convey  lands  to  ^^^J^f^^^ 
a  purchaser  under  the  decree  in  the  suit ;  the  remainders  life,  with  re- 
over  after  the  death  of  the  tenant  for  life  being  contin-  m^inders  over, 
gent.     The  question  was,  whether  under  the  circum-  disclaimed.  Un- 
stancee  which  had  taken  place,  and  which  will  be  found  der  a  mistaken 
stated  in  the  judgment,  the  Court  had  any  jurisdiction  Jriwt^shl^^the 
to  make  any  order  under  the  Trustee  Act,  1850,  and  if  legal  estate,  an 
not,  whether  it  could  make  an  order  under  the  1  Will.  4,  ^^^^^  o^  ^^« 
c.  47.     The  tenant  for  life  under  the  will  was  seised  of  t^jn^  ^  ap- " 
the  legal  as  well  as  the  beneficial  estate ;  he  mortgaged,  pomt  new  tras- 
and  then,  on  paying  off  the  mortgage,  took  a  reconvey-  ^es,  and  the  heir 

»nce.  them.     J.  then 

conveyed  his 

Mr.  SK^ter,  for  the  petition.  raorSS^efand 

afterwards  took 

Mr.  J.  H.  Palmer  and  Mr.  Roberts,  for  purchasers.       ?  reconveywice 

^  from  him.  Held, 

that  A,  was  in 
Mr.  Raschj  for  parties  claiming  under  the  will  of  the  h  ^^®  devise, 
4^*.f^^  within  the  1 

**»**^^-  Will.  4,  c.  47, 

The  llth  and  12th  section^  of  1  Will.  4,  c.  47,  and  ^^s  made  for 
Hemming  v.  Archer  (a),  and  Uheese  v.  Cheese  (6),  were  bim  to  convey 
referred  to.  to  a  purchaser. 

(a)  7  Beav.  515 ;  8  Beav.  294.  (b)  15  Law  J.,  N.  S.,  28. 

Vol.  I.     N.  S.  p 


66  CASES    IN   CHANCERY; 

1852.  The  Vicb-Chancellor  .  * 

^ . ' 

Beale  The  first  question  to  be  considered  is  the  effect  of  the 

Tenn'ent  dealings  upon  which  the  heir  conveyed  the  estate  to  trus- 
tees. By  the  will,  the  devise  was  to  trustees  to  the  use 
of  Thomas  Beale  for  life,  with  remainders  over;  the 
devise  did  not  operate  to  give  a  legal  estate  to  the 
devisees  to  uses,  but  vested  the  legal  estate  in  T.  Beale 
for  his  life.  The  devisees  to  uses  disclaimed ;  but  this 
did  not  matter.  As  the  devisees  had  no  estate  in  them, 
no  effect  could  be  produced  by  their  disclaimer,  and  the 
legal  estate  remained  in  T.  Beale  for  his  life ;  but  under 
some  misapprehension,  matters  seem  to  have  been  dealt 
with  as  if  the  legal  estate  descended  to  the  heir,  and  as 
if  it  was  necessary  to  appoint  new  trustees,  and  accord- 
ingly, by  an  order  of  the  Court,  the  heir-at-law  conveyed 
to  two  new  trustees  as  devisees  to  uses.  That  convey- 
ance had  no  effect ;  it  did  neither  harm  nor  good ;  and  if 
things  had  remained  so,  no  doubt  T.Beale  was  in,  not  only 
under,  but  also  by  the  devise ;  and  that  not  mediately, 
but  directly.  Beale^  however,  being  the  tenant  for  life, 
not  only  legally,  but  beneficially,  conveyed  his  life  estate 
to  a  mortgagee,  andythen  the  question  is,  what  was  the 
condition  of  the  mortgagee ;  was  he  in  by  the  devise ! 
He  was  not  so  directly,  but  it  is  clear  that  he  was  in 
under  the  devise,  and  the  question  is,  whether  the 
language  of  the  1  Will.  4,  c.  47,  extends  to  that.* 
I  think  that  in  this  case,  having  regard  to  the  two  cases 


*  The  words  of  the  12th  this  Act  or  by  law,  or  by  his 

section  of  the  1  Will.  4,  c.  47,  or  their  will  or  wills,  shidl  be 

are,  "  Where  any  lands,  tene-  liable  to  the  payment  of  any 

xnents,  or  hereditaments  have  of  his  or  their  debts,  and  by 

been  or  shall  be  devised  in  such  devise  shall  be  vested  in 

settlement  by  any  person  or  any  person  or  persons  for  life 

persons  whose  estate,  under  or  other  limited  interest,"  &c. 
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that  have  been  cited,  the  mortgagee  was  in  by  the 
devise,  although  other  acts  beyond  the  devise  had  been 
done  to  give  him  his  estate.  If  the  mortgagee  was  in 
by  the  devise,  then  when  the  mortgagee  reconveyed  to 
Beakf  Beale  was  at  least,  as  much  as  the  mortgagee, 
in  hy  the  devise,  although  a  second  act  was  done  by  which 
the  estate  got  back.  I  should  have  come  to  this  con- 
clusion without  the  authorities ;  but  the  cases  cited  leave 
the  matter  almost  beyond  doubt ;  and  though  the  cir- 
cumstances of  those  cases  are  different  from  those  of 
the  present  case,  I  think  I  am  following  the  principle 
of  the  decisions.  Under  the  circumstances  of  this  case, 
1  am  of  opinion  that  I  may  make  an  order  under  the 
I  Will.  4,  c.  47,  for  T.  Beale  the  tenant  for  life,  to 
convey. 


1852. 
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Pleading, 

Supplemental 

Bill. 

Bill  of  Revivor. 

A  fnendtnent. 


A  bill  was  filed 

by  A.  and  bis 

wife,  alleging 

title  in  respect 

of  the  wife's 

estate  tail.    Tbe  estates, 


Defendant  de- 
murred for  want 
of  equity. 
While  the  de- 
murrer was 
standing  for 
argument  the 
wife  died,  and 
then  J.  filed  a 
supplemental 
bill,  alleging 
a  disentailing 
deed  before  the 


WRIGHT  V.  VERNON. 

In  this  case  the  bill  was  filed  on  the  25th  June  1851, 
by  William  Wright  and  Charlotte  Henrietta  Wright 
his  wife,  against  Vernon  and  others,  in  respect  of  an 
estate  tail  in  certain  real  estate  to  which  it  was  alleged 
that  the  Plaintiff  C.  H.  Wright  was  entitled.  The 
object  of  the  bill  was  to  restrain  the  Defendants  from 
setting  up  the  legal  estate  outstanding  in  alleged  mort- 
gagees, to  prevent  the  trial  of  certain  actions  of  ejectment 
brotigbt  by  the  Plaintiff  to  recover  possession  of  the 
and  to  have  delivered  up  such  deeds  in   the 


possession  of  the  Defendants  as  belonged  to  the  Plaintiff 
C.  H.  Wright.  To  this  bill  the  Defendant  Vernon 
demurred  for  want  of  equity.  While  this  demurrer  was 
in  the  paper  for  argument  C.  H.  Wright  died.  The 
Plaintiff  W.  Wright  then  filed  a  supplemental  bill,  by 
which  he  alleged  that  by  a  disentailing  deed,  dated  9th 
June  1851,  the  estate  tail  of  C  H.  Wright  was  barred, 
and  the  lands  conveyed  to  such  uses  as  the  said  W. 
Wright  and  his  wife  should,  during  their  joint  lives,  ap- 


date  of  the 

original  bill,  under  which  deed  A.  claimed  in  fee. 

Held,  that  in  this  state  of  things  the  demurrer  could  not  be 
heard ;  that  such  an  alteration  of  the  record  was  not  properly  the 
subject  of  either  supplemental  bill  or  of  original  bill  in  the  nature 
of  a  supplemental  bill,  or  of  a  bill  of  revivor,  nor  properly  of  amend- 
ment ;  but  the  original  bill  ought  to  have  been  left  to  take  its  course, 
and  a  new  bill  filed  stating  the  real  title*. 


*  The  Reporter  has  thought  it  right  to  report  this  case, 
notwithstanding  the  53rd  section  of  the  15  &  16  Vict.  c.  86, 
substituting  amendment  in  certain  cases  for  supplemental  bill, 
as  that  section  does  not  seem  intended  to  meet  such  a  case. 


CASES   IN   CHANCERY. 


pointy  and  in  default  to  the  use  of  W.  Wright  and 
hk  wife  during  their  joint  lives,  and  after  the  decease 
of  either  of  them,  living  the  other,  to  the  use  of  the 
survivor  in  fee.  No  appointment  was  made ;  so  that, 
on  the  death  of  Mrs.  Wright^  W.  Wright  became, 
and  the  biU  alleged  his  title  as,  owner  in  fee  simple. 
The  bill  prayed  that  it  might  be  taken  as  supplemental 
to  the  original  bill  filed  by  the  Plaintiff  and  the  said  C« 
J7.  Wright  his  wife,  and  that  the  Plaintiff  might  have 
the  benefit  of  the  said  suit  and  proceedings  therein, 
and  might  be  at  liberty  to  prosecute  the  same  in  the 
same  manner  as  if  the  said  C  H.  Wright  were  still 
living.  The  Defendant  Vernon  answered  the  supple- 
mental bill ;  and  afterwards,  on  the  Plaintiff's  applica* 
tion,  the  demurrer  to  the  original  bill  was  restored  to  the 
paper,  and  now  came  on  for  argument. 

The  Vice- Chancellor f  on  the  above  facts  being  stated, 
intimated  that  the  difficulty  was,  whether  the  suit  was  in 
such  a  state  that  he  could  hear  the  demurrer  argued ;  and 
the  arguments  turned  therefore  entirely  on  the  effect  of 
the  course  of  pleading  taken. 

Mr.  Maline  and  Mr.  Smythe,  for  the  Plaintiff,  were 
beard  to  argue  that  filing  a  supplemental  bill  was  the 
proper  course  in  such  a  case  to  restore  the  suit  to  exist- 
ence. 

Mr.  Stuart,  Mr.  Campbell^  and  Mr.  Bagshawe^  contri. 

The  y icb-Chancbllob  : 

I  think  that  the  Plaintiff  has  altogether  mistaken  his 
course.  The  original  bill  was  a  bill  representing  in 
substance,  that  Mrs.  Wright  was  entitled  to  certain  real 
estate  as  tenant  in  tail.  The  bill  is  by  her  and  her 
husband,  on  the   foundation  of  that  title,  seeking  to 
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restrain  the  setting  up  of  certain  outstanding  legal 
estates,  so  as  to  prevent  the  fair  trial  of  the  title  of  Mrs. 
Wright  in  some  actions  of  ejectment,  and  it  prayed  also 
the  delivery  to  the  Plaintiff  of  title  deeds,  viz.  such 
deeds  as  belonged  to  the  Plaintiff  Mrs.  fVright.  The 
bill  was  entirely  founded  on  the  assumption  of  Mrs. 
Wright  being  the  rightful  owner,  and  as  such  entitled 
to  have  her  title  established  at  kw.  Mr.  Wright  was 
no  further  Plaintiff  than  as  the  husband  of  Mrs.  Wright 
entitled,  jure  mariti^  not  only  to  join  in  the  suit,  but  as 
having  an  estate  in  right  of  his  wife.  To  that  bill  a 
demurrer  was  put  in  by  one  of  the  Defendants  for  want 
of  equity.  In  that  state  of  things  Mrs.  Wright  died. 
Now  suppose  that  there  were  no  other  facts  than  those 
stated  in  the  original  bill,  and  that  the  title  was  as  then 
represented,  and  suppose  no  alteration  had  taken  place 
between  the  filing  of  the  bill  and  the  death  of  Mrs. 
Wright^  what  would  be  the  effect  of  Mrs.  WrighCs 
death !  by  it  her  husband's  right  entirely  ceased.  He 
had  no  longer  any  interest  on  which  he  could  maintain 
the  actions ;  they  had  abated  and  he  could  not  go  on 
with  them ;  he  had  no  interest  but  as  her  husband  in 
her  right  as  tenant  in  tail,  and  that  having  ceased,  he 
could  not  recover  a  judgment.  By  the  wife's  death 
the  estate  had  gone  to  the  issue  in  tail  if  there  were 
any,  or,  if  there  were  none,  then  it  had  gone  to  the 
next  in  remainder ;  and  both  his  estate  and  his  wife^s 
being  gone,  he  could  recover  no  judgment  in  respect 
of  either.  That,  however,  is  not  material  except 
for  this,  that  the  result  is  that  he  could  have  no  decree 
in  the  suit,  for  it  would  be  a  decree  to  restrain  the 
setting  up  of  legal  estates  in  an  action  in  which  he 
could  recover  no  verdict.  He  could  not  revive  the  suit, 
because  the  interest  which  had  ceased  in  the  wife  had 
not  come  to  him.     He  could  not  file  a  supplemental  billy 
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nor  an  original  bill  in  the  nature  of  a  supplemental  biU, 
or  of  a  bill  of  revivor*  to  have  the  benefit  of  the  original 
suit,  because  the  right  to  relief  in  that  suit  had  ceased. 
If  the  suit  had  not  abated,  and  if  before  the  filing  of  the 
bill  there  had  been  a  disentailing  deed  executed,  vesting 
in  the  husband  and  wife  the  estates  which  were  in  fact 
vested  in  them,  he  might  have  amended,  supposing  the 
suit  to  be  in  a  state  for  amendment ;  but  the  bill  became 
incapable  of  amendment  by  the  abatement.  Could,  then, 
a  supplemental  bill  be  filed  for  introducing  the  allegation 
of  the  disentailing!  Suppose  Mr.  and  Mrs.  WHghi 
having  filed  thdr  original  bill  in  her  right  as  tenant  in 
tail,  that,  after  that,  the  disentailing  deed  had  been  exe- 
cuted. No  doubt  then  a  supplemental  bill  might  be 
filed  for  bringing  forward  that  new  fact,  showing  the 
creation  of  a  new  title,  and  they  might  have  then  con- 
tinued the  suit  by  a  supplemental  bill;  for  a  supple- 
mental bill,  strictly  so  called,  is  for  the  purpose  of  bring- 
ing before  the  Court  nuiterial  facts  which  have  occurred 
since  the  filing  of  the  bill.  Now  suppose  that  after  filing 
such  a  bill,  Mrs.  Wright  had  died,  Mrs.  Wrighe» 
interest  would  have  ceased,  and  the  husband  would 
remain  solely  entitled,  and  by  a  supplemental  bill  stating 
the  death  of  his  vrife,  and  showing  how  the  whole  estate 
became  vested  in  him,  he  might  continue  the  suit.  But 
the  Inll  being  filed  as  it  was,  stating  the  title  of  Mrs. 
Wright  as  tenant  in  tail,  could  the  Plaintiff  thus  have 
filed  a  supplemental  bill  for  the  purpose  of  stating  a 
disentailing  deed  executed  before  the  filing  of  the  ori- 
ginal bill  ?  I  apprehend  not.  For  then  there  would  be 
an  original  bill  asserting  that  the  Plaintiff  sued  in  right 
of  Mrs.  Wright  as  tenant  in  tail,  and  the  supplemental 
case  in  that  suit  would  show  that  there  was  no  right  in 
the  Plaintiff  to  file  the  original  suit.  The  anomaly  of 
the  existence  of  two  such  suits  would  be  so  great,  that  I 
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do  not  think  such  a  supplemental  bill  could  be  sustiuned. 
It  is  true,  that  where  a  suit  is  at  such  a  stage,  that 
amendment  is  impossible,  as  when  the  cause  is  at  issue, 
in  such  a  case  sometimes  a  supplemental  bill  is  allowed, 
to  bring  before  the  Court  facts  which  might  have  been 
alleged  in  the  original  bill,  but  then  they  must  be  facts 
consistent  with  sustaining  the  original  biU.    But  I  think 
a  supplemental  bill  could  not  be  the  course  in  this  case, 
for  doing  what  might  have  been  done  at  the  outset  by 
amendment.     For  what  has  been  done  is  this!    The 
original  bill  is  clearly  abated  by  the  death  of  Mrs. 
Wright ;  it  is  incapable  of  amendment  until  restored  to 
existence.   Now  Mr.  Wright  has  filed  not  an  original  bill, 
nor  an  original  bill  in  the  nature  of  a  supplemental  bill, 
but  a  bill  strictly  supplemental,  stating  the  filing  of  the 
original  bill,  and  parts  of  its  allegations  then  stating  the 
fact  which  took  place  before  the  original  bill  was  filed,  viz. 
the  execution  of  the  disentailing  deed,  and  praying ;  (his 
Honor  read  the  pra}er  of  the  supplemental  bill,  referred 
to  in  p.  69).     My  opinion  as  to  what  the  Plaintiff  Mr. 
Wright  should  have  done  on  the  death  of  his  wife  is  this : — 
He  should  have  left  the  old  bill  to  take  its  course,  and 
should  have  filed  an  original  bill  stating  the  real  title. 
Being  of  opinion  that  that  would  have  been  the  proper 
course,  that  a  wrong  course  has  been  taken,  that  the  filing 
of  the  supplemental  bill  has  not  revived  the  original  suit 
which  still  remains  abated,  I  cannot  now  hear  the  demur- 
rer argued.  There  is  much  difficulty  as  to  the  course  of  the 
Defendant  in  that  suit.     But  all  that  I  can  now  do  is  to 
order  the  matter  to  be  struck  out  of  the  paper.     As  to  the 
costs,  I  see  no  reason  for  allowing  costs  as  if  the  demurrw 
had  been  allowed.   I  can  form  no  opinion  whether  it  would 
be  allowed  or  overruled.     But  as  it  appears  to  me  that 
the  Plaintiff  has  miscarried  in  having  the  demurrer  set 
down,  I  shall  direct  in  striking  it  out,  that  the  Plaintiff 
shall  pay  the  costs  of  the  day. 
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It  comprised  also  certain  shares  in  a  public  library,  and  tickets  of 
admission  to  a  theatre,  and  jewellery,  &c. ;  and  as  to  these,  the  settle- 
ment gave  to  the  wife  a  general  power  of  gift  and  appointment,  either 
during  her  life  or  after  her  death,  as  weu  as  oyer  what  she  should 
save  out  of  her  separate  income. 

The  wife  died  many  years  before  her  husband.  By  her  will  she 
said : — *'  I  do,  by  virtue  of  the  power  and  authority  reserved  to  me  in 
and  by  the  deed  of  settlement,  made  &c.,  hereby  make,  publish,  and 
declare  this  my  last  will  and  testament  in  manner  and  form  following, 
that  is  to  say.  She  then  referred  particularly  to  the  power  to  dispose 
of  3,000/.,  and  made  a  disposition  of  a  great  part  of  it.  She  gave  to 
her  husband  for  life  all  the  benefit  of  her  shares  in  the  public  tibrary, 
of  her  admission  to  the  theatre,  and  of  her  books.  After  his  death  she 
disposed  of  these  things  to  various  persons ;  she  disposed  also  of  her 
jewels,  china,  and  other  things  ;  and  her  will  conduaed  as  follows : — 
''  And  after  payment  ofmyjmt  debts^  fitneral  expenses^  the  charges 
of  proving  this  my  will,  and  of  carrying  the  trusts  thereof  into  exe- 
cution, I  direct  and  appoint,  give  and  bequeath,  after  the  decease  of 
my  said  husband,  all  the  rest,  residue,  and  remainder  of  my  monies 
and  other  my  personal  estate,  of  whatever  description  the  same  may 
be,  unto  and  amongst  all  and  every  the  daughters  of  my  said  brother 
John  Harvey,  the  said  Charles  Day,  and  Louisa  Day,  the  children  of 
my  deceased  niece,  and  the  two  daughters  of  my  said  brother  Charles 
SaTile  Onley,  or  to  such  of  them  as  shall  be  living  at  my  said 
husband's  death,  and  to  the  issue  of  such  of  them  as  shall  then 
happen  to  be  dead,  to  be  equally  divided  amongst  them,  share  and 
share  alike.  But  it  is  my  will  that  the  said  Charles  Day  and  Louisa 
Day,  and  the  children  of  any  other  of  my  nieces  who  may  be  dead, 
shall  only  be  entitled  to  the  share  in  the  said  residue  which  his  or 
her  mother  would  have  had  if  living  at  the  death  of  my  said  husband. 
And  further,  it  is  my  will  that  the  shares  of  each  of  my  said  nieces  of 
the  residue  of  my  personal  estate  shall  be  placed  and  continue  out  at  in' 
terest  by  my  surviving  executor,  his  executors  or  administrators,  ongo* 
vemmentor  real  security  during  the  respective  lives  of  my  said  nieces; 
and  the  dividends  or  interest  on  each  share,  as  the  same  shaU  from 
time  to  time  become  due,  shall  be  paid  to  each  of  my  nieces  during 
her  life,  on  her  oum  receipt,  for  her  own  sole  and  separate  use,  and 
not  to  be  subject  to  the  debts  or  control  of  her  present  or  any^ture 
husband.  And  as  to  the  share  of  my  niece  Caroline  Onley,  /  will 
and  desire  that  the  same  shall,  after  her  decease,  be  paid  to  all  my 
other  nieces  who  shall  be  living  at  the  decease  of  the  said  Caroline 
Onley,  and  to  the  issue  of  such  of  them  as  shall  then  happen  to  be 
dead  equally,  share  and  share  alike  ;  but  the  issue  of  any  deceased 
niece  is  only  to  be  entitled  to  the  share  which  his  or  their  mother 
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of  tte  testatrix.  '  Harvey 

V. 

On  the  marriage  of  Mrs.  Morrison  with  Archibald 
Morrison,  a  settlement  dated  the  6th  of  May  1823,  waa 
made  between  the  said  Archibald  Morrison  of  the  first 
part,  and  Sarah  Morrison  his  wife  by  her  then  name 
and  description  of  Sarah  Harvey  spinster  of  the  second 
part,  and  the  Plaintiff  and  John  Stracey,  Esq.,  a  De- 
fendant in  the  suit,  of  the  third  part.  After  reciting 
(amongst  other  things)  that  the  said  Sarah  Morrison 
was  possessed  of  the  sum  of  20,000/.  South  Sea  An- 

toould  have  had  if  living  at  the  decease  of  the  said  Caroline  Onley  ; 
and  after  the  death  of  each  of  my  other  nieces^  I  direct  that  the 
dividends  and  interest  of  her  share  shall,  if  she  die  married,  be  paid 
to  her  husband  during  his  life  for  his  own  use.  And  I  further 
will  and  direct  that,  after  the  several  deceases  of  my  said  last-men^ 
tioned  nieces,  or  their  respective  husbands,  that  the  share  of  each  of 
the  said  last-mentioned  nieces  shall  be  paid  to  her  child,  children,  or 
grandchildren,  or  any  other  relation  in  blood  to  my  said  niece,  in 
such  parts  and  proportions,  manner  and  form  as  sAe  may  by  her  last 
will  and  testament,  duly  executed,  and  which  she  shall  have  power  to 
make,  notwithstanding  her  coverture,  give  and  bequeath  the  same, 
and,  in  default  thereof,  then  unto  the  next  of  kin  in  blood  of  my 
said  niece  according  to  the  Statute  of  Distribution  of  Intestates* 
Personal  Estates:* 

Held,  first,  that  the  will  was  an  execution  of  all  the  powers ;  that 
is,  of  the  power  to  appoint  each  portion  of  property  comprised  in  the 
settlement. 

Secondly,  that  the  appointment  in  favour  of  the  daughters  of 
John  Harvey  was  not  voia  ab  initio,  because  it  might  comprise  per- 
sons not  liring  at  the  death  of  the  testatrix  and  within  the  eighth 
degree ;  nor  did  it  become  void  in  toto,  because  it  did  in  fact,  at  the 
time  of  distribution,  include  such  persons ;  but  that  it  was  good  pro 
tanto. 

Thirdly,  that  the  attempted  limitation  to  the  husbands  of  the  nieces 
was  bad,  as  they  were  strangers ;  and  the  limitations  to  their  children, 
grandchildren,  or  other  relations  in  blood,  was  void  for  remoteness. 

Fourthly,  that  the  attempt  to  cut  down  the  estate  given  to  the 
nieces  in  the  first  instance,  fiEuling,  the  attempted  remainders  over  did 
not  eo  as  unappointed,  to  the  next  of  kin,  but  failed  wholly,  and  left 
absdute  interests  subsisting  in  the  nieces. 
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nuities  standing  in  her  name  in  the  books  of  the  South 
Sea  Company,  and  the  sum  of  7,000/.  3/.  per  Cent. 
Reduced  Bank  Annuities  standing  in  her  name  in  the 
books  of  the  Oovemor  and  Company  of  the  Bank  of 
England,  and  the  sum  of  3,150/.  New  4/.  per  Cent. 
Reduced  Bank  Annuities  also  standing  in  her  name  as  in 
the  said  last-mentioned  books,  and  also  of  thirty  shares 
or  securities  of  50/.  each  in  the  Westminster  Gas  Light 
Company  standing  in  her  name  in  the  books  of  the  said 
Company ;  and  that  the  said  SareA  Morrison  was  pos- 
sessed of  or  entitled  to  64,000  francs  monies,  or  to  stock 
in  the  French  funds  then  standing  in  her  name ;  and  that 
upon  the  treaty  for  the  said  intended  marriage  between 
the  said  Archibald  Morrison  and  Sarah  his  wife  it  was 
agreed  that  she  should  transfer  the  said  sums  of  20,000/. 
South  Sea  Annuities,  7,000/.  3/.  per  Cent.  Reduced 
Annuities,  and  3,150/.  New  4/.  per  Cent.  Reduced  Bank 
Annuities,  and  the  said  thirty  shares  or  securities  in  the 
Westminster  Oas  Light  Company  into  the  names  of  the 
Plaintiff  and  the  said  John  Stracey ;  and  that  they  or 
the  survivor  of  them,  their  or  his  executors,  adminis- 
trators, or  assigns,  should  stand  possessed  thereof  and 
interested  therein  upon  and  for  the  trusts,  intents,  and 
purposes,  and  subject  to  the  powers,  provisions,  agree- 
ments, and  declarations  thereinafter  expressed  and 
declared.  And  reciting  that,  in  pursuance  and  part 
performance  of  the  said  agreement,  the  said  Sarah 
Morrison  had  duly  transferred  the  said  sum  of  20,000/. 
South  Sea  Annuities  into  the  names  of  the  Plaintiff  and 
the  Defendant  John  Stracey^  and  had  also  transferred 
the  said  sum  of  7,000/.  3/.  per  Cent.  Reduced  Bank 
Annuities,  and  3,150/.  New  4/.  per  Cent.  Reduced 
Bank  Annuities  into  the  names  of  the  Plaintiff  and  the 
said  Defendant  John  Stracey,  and  had  also  ti'ansferred 
the  said  thirty  shares  or  securities  in  the  Westminster 
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Gas  Light  Company  into  the  names  of  the  Plaintiff  and 
the  said  John  Stracey;  It  was  by  the  said  indenture 
(amongst  other  things)  witnessed  and  declared  that  the 
Plaintiff  and  the  said  John  Stracey^  their  executors, 
administrators,  and  assigns  should  stand  and  be  pos- 
sessed of  and  interested  in  the  said  sums  of  20,000/. 
South  Sea  Annuities,  7,000/.  3/.  per  Cent.  Reduced 
Annuities,  3,150/.  New  4/.  per  Cent.  Reduced  Bank 
Annuities,  and  the  said  thirty  shares  in  the  Westminster 
Gas  Light  Company,  and  the  dividends  and  annual 
produce  thereof  respectively,  in  trust  for  the  said  Sarah 
Morritan,  her  executors,  administrators,  and  assigns, 
until  the  solemnization  of  the  intended  marriage ;  and 
irom  and  after  the  solemnisation  thereof  upon  and  for  the 
trusts  and  purposes  and  with  and  under  and  subject  to  the 
powers,  provisions,  agreements,  and  directions  therein- 
after expressed  and  contained  concerning  the  same,  (that 
was  to  say)  upon  trusts  therein  declared  as  to  the  invest- 
ment of  the  sums  of  20,000/.  South  Sea  Annuities,  7,000/. 
3/.  per  Cent.  Reduced  Bank  Annuities,  and  3,160/.  New 
4/.  per  Cent.  Reduced  Bank  Annuities,  and  the  said  thirty 
shares  or  securities  in  the  Westminster  Oas  Light  Com- 
pany, and  upon  trust  to  be  possessed  of  and  interested 
in  the  said  several  sums  of  20,000/.  South  Sea  Annuities, 
7,000/.  3/.  per  Cent.  Reduced  Bank  Annuities,  and 
3,150/.  New  4/.  per  Cent.  Reduced  Bank  Annuities,  and 
of  and  in  the  said  thirty  shares  or  securities  in  the 
Westminster  Gas  Light  Company,  and  the  monies  to 
arise  or  be  produced  by  or  from  any  sale,  transfer,  or 
disposition  of  the  same  (under  the  trust,  for  investment), 
and  the  stocks,  funds,  and  securities  in  or  upon  which  the 
same  should  or  might  be  laid  out  or  invested,  and  the 
dividends,  interest,  and  annual  produce  thereof  respec- 
tively, upon  and  for  the  trusts  and  purposes,  and  with, 
under,  and  subject   to  the    powers,   provisoes,   agree- 
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nuities  standing  in  her  name  in  the  books  of  the  South 
Sea  Company,  and  the  sum  of  7,000/.  3/.  per  Cent. 
Reduced  Bank  Annuities  standing  in  her  name  in  the 
books  of  the  Governor  and  Company  of  the  Bank  of 
England,  and  the  sum  of  3,150/.  New  4/.  per  Cent. 
Reduced  Bank  Annuities  also  standing  in  her  name  as  in 
the  said  last-mentioned  books,  and  also  of  thirty  shares 
or  securities  of  50/.  each  in  the  Westminster  Gas  Light 
Company  standing  in  her  name  in  the  books  of  the  said 
Company ;  and  that  the  said  Sarah  Morrison  was  pos* 
sessed  of  or  entitled  to  64,000  francs  monies,  or  to  stock 
in  the  French  funds  then  standing  in  her  name ;  and  that 
upon  the  treaty  for  the  said  intended  marriage  between 
the  said  Archibald  Morrison  and  Sarah  his  wife  it  was 
agreed  that  she  should  transfer  the  said  sums  of  20,000/. 
South  Sea  Annuities,  7,000/.  3/.  per  Cent.  Reduced 
Annuities,  and  3,150/.  New  4/.  per  Cent.  Reduced  Bank 
Annuities,  and  the  said  thirty  shares  or  securities  in  the 
Westminster  Gas  Light  Company  into  the  names  of  the 
Plaintiff  and  the  said  John  Stracey ;  and  that  they  or 
the  survivor  of  them,  their  or  his  executors,  adminis- 
trators, or  assigns,  should  stand  possessed  thereof  and 
interested  therein  upon  and  for  the  trusts,  intents,  and 
purposes,  and  subject  to  the  powers,  provisions,  agree- 
ments, and  declarations  thereinafter  expressed  and 
declared.  And  reciting  that,  in  pursuance  and  part 
performance  of  the  said  agreement,  the  said  Sarah 
Morrison  had  duly  transferred  the  said  sum  of  20,000/. 
South  Sea  Annuities  into  the  names  of  the  Plaintiff  and 
the  Defendant  John  Stracey^  and  had  also  transferred 
the  said  sum  of  7,000/.  3/.  per  Cent.  Reduced  Bank 
Annuities,  and  3,150/.  New  4/.  per  Cent.  Reduced 
Bank  Annuities  into  the  names  of  the  Plaintiff  and  the 
said  Defendant  John  Stracey^  and  had  also  transferred 
the  said  thirty  shares  or  securities  in  the  Westminster 
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stocks,  funds,  and  securities^  unto  the  said  Sarah  Har- 
vejfj  her  executors,  administrators,  or  assigns,  for  her 
or  their  proper  use  and  benefit.  Bui  if  the  said  Sarah 
Hanrey  should  die  in  the  Ufelime  of  the  said  Archibald 
Morriaon  then  should  immediately  after  the  decease 
of  the  said  Sarah  Harvey,  by  and  out  of  the  trust 
moniesj  stochs,  funds^  and  securities,  levy  and  raise  the 
sum  of  3,000/.  of  lawful  money  of  Great  Britain,  and  pay 
and  apply  the  same  to  such  person  or  persons,  and  for 
such  intents  and  purposes  as  the  said  Sarah  Harvey 
shouldy  notwithstanding  her  coverture^  by  her  last  will 
and  testament  in  writing^  or  any  codicil  or  codicils  in 
writing  J  or  any  writing  or  writings  in  the  nature  of  or 
purporting  to  be  a  will  or  codicil,  to  be  signed  and  pub- 
Ushed  by  her  in  the  presence  of  and  to  be  attested  by^  two 
or  more  credible  witnesses,  direct  or  appoint.  And  in 
default  of  such  direction  and  appointment,  or  so  far  as 
any  such  direction  or  appointment  should  not  extend,  in 
trust  for  such  person  or  persons  as  under  the  Statute 
for  the  Distribution  of  the  Effj^cts  of  Intestates  would 
at  the  decease  of  the  said  Sarah  Harvey  have  become 
entitled  thereto  as  her  next  of  kin  in  case  the  said 
Archibald  Morrison  had  died  in  her  lifetime,  and  she 
had  died  possessed  thereof,  his  widow  and  intestate ;  And 
should,  from  and  after  the  decease  of  the  said  Sarah 
Harvey,  so  dying  during  the  life  of  the  said  Archibald 
Morrison  as  aforesaid,  pay  the  dividends,  interest,  and 
annual  produce  of  all  the  surplus  and  residue  which 
should  remain  of  the  said  trust  monies,  stocks,  funds,  and 
securities,  after  raising  thereout  the  said  sum  of  3,000/. 
as  aforesaid,  or  permit  the  same  to  be  received  by  the 
said  Archibald  Morrison  and  his  assigns,  during  his  life, 
and  should,  from  and  after  the  decease  of  the  said 
Archibald  Morrison,  in  case  of  his  surviving  the  said 
Sarah  Harvey  as  aforesaid,  stand  and  be  possessed  of 
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ments  and  declarations  thereinafter  expressed  oon- 
cemug  the  same,  (that  was  to  say)  upon  trust  that  the 
said  Plaintiff  and  John  Strcu^ey,  and  the  survivor  of 
them,  and  the  executors,  administrators,  or  assigns  of 
such  survivor,  should,  during  the  joint  lives  of  the  said 
Archibald  Morrison  and  Sarah  Harvey j  by  and  out  of 
the  dividends,  interest,  and  annual  produce  of  the  said 
trust  monies,  stocks,  funds,  and  securities,  levy  and 
raise  the  yearly  sum  of  500/.,  and  pay  and  apply  the 
same  by  equal  quarterly  payments  to  such  person  or 
persons,  and  for  such  intents  and  purposes  as  the  said 
Sarah  Harvey  should,  from  time  to  time,  notwith- 
standing her  coverture,  by  any  writing  or  writings  under 
her  hand,  but  not  so  as  to  dispose  of  or  affect  the  same 
or  any  part  thereof  by  any  sale,  mortgage,  or  charge, 
or  otherwise  in  the  way  of  anticipation,  direct  or  appoint. 
And  in  default  of  such  direction  or  appointment  into  her 
own  hands  for  her  sole  and  separate  use  and  benefit, 
independently  and  exclusively  of  the  said  Archibald 
Morrison^  and  without  being  in  anywise  subject  to  his 
debts,  control,  interference,  or  engagements  (with  the 
usual  receipt  clause),  and  subject  and  without  prejudice 
to  the  payment  of  the  said  yearly  sum  of  500/.,  should, 
during  the  joint  lives  of  the  said  Archibald  Morrison 
and  Sarah  Harvey^  pay  the  interest,  dividends,  and 
annual  produce  of  the  said  trust  monies,  stocks,  funds, 
and  securities  to,  or  allow  the  same  to  be  received 
by,  the  said  Archibald  Morrison  and  Sarah  Harvey 
for  their  joint  use  and  benefit ;  and  the  joint  receipts 
of  the  said  Archibald  Morrison  and  SoroA  Harvey^ 
and  such  receipts  only,  to  be  sufficient  discharges  for 
the  same ;  And  should,  immediately  after  the  decease 
of  the  said  Archibald  Morrison^  in  case  he  should  die 
in  the  lifetime  of  the  said  Sarah  Harvey^  pay,  trans- 
fer, or  assign  all  and  singular  the  said  trust  monies. 
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and  the  said  thirty  shares  or  securities  in  the  said  fVesi* 
minster  Gas  Light  Company,  and  the  monies  to  arise  from 
the  sale,  transfer,  or  disposition  of  the  same  respec- 
tively, and  the  stocks,  funds,  and  securities  in  or  upon 
which  the  same  respectively  should  or  might  be  laid  out 
or  invested,  and  the  dividends,  interest,  and  annual 
produce  thereof,  respectively,  but  not  so  as  to  make 
more  than  one  annual  sum  of  500/.  payable  for  the 
separate  use  of  the  said  SarcA  Harney  during  the  joint 
lives  of  the  said  Archibald  Morrison  and  Sarah  Harvey^ 
or  more  than  one  sum  of  3000/.  raiseable  after  the 
decease  of  the  said  Sarah  Harvey  in  case  of  her  dying 
during  the  life  of  the  said  Archibald  Morrison.  And  it 
was  by  the  said  indenture  further  witnessed  that  for  the 
consideration  therein  mentioned  she,  the  said  Sarah 
Harvey^  with  the  privity  and  approbation  of  the  said 
Archibald  Morrison^  did  bargain,  sell,  assign,  transfer, 
and  set  over  unto  the  said  Sir  Robert  John  Harvey 
and  John  Stracey^  their  executors,  administrators,  and 
assigns,  all  and  singular  the  plate,  linen,  china,  glass, 
books,  pictures,  and  household  goods  and  furniture 
which  she,  the  said  Sarah  Harvey,  was  then  possessed 
of  or  entitled  to,  and  all  the  right,  title,  interest,  pro- 
perty,  possibility,  claim,  and  demand  whatsoever,  of  her 
the  said  Sarah  Harvey^  of,  in,  or  to  the  said  premises, 
and  every  part  thereof;  To  hold  all  and  singular  the 
premises  last  thereinbefore  assigned  unto  the  said  Sir 
Hobert  John  Harvey  and  John  Siracey^  their  executors, 
administratora,  and  assigns,  in  trust  for  the  said  Sarah 
Harvey y  her  executors,  administrators,  and  assigns,  in 
the  mean  time  and  until  the  said  intended  marriage  should 
be  had  and  solemnized,  and  from  and  after  the  solemni- 
zation thereof,  in  trust  to  permit  and  suffer  the  same  to  be 
used  and  enjoyed  by  the  said  Archibald  Morrison  and 
Sarah  Harvey  jointly  during  their  joint  lives,  and  from 
Vol.  I.     N.  S.  a 
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and  after  the  decease  of  the  said  Archibald  Morrison^  in 
case  he  should  die  in  the  lifetime  of  the  said  Scarcth 
Harvey^  in  trust  for  her,  the  said  /Sara A  Harvey^  her  exe- 
cutors, administrators,  and  assigns,  and  to  deliver  the 
same  to  her  or  them  accordingly.    But  if  the  said  Sarah 
Harvey  should  die  in  the  lifetime  of  the  said  Archibald 
Morrison,  then  to  suffer   the  same  to  be  used  and 
enjoyed  by  the  said  Archibald  Morrison  during  his 
life,  and  after  his  decease  to  stand  possessed  of  the  same 
in  trust  for  such  person  or  persons  and  for  such  intents 
and  purposes  €U  the  said  Sarah  Harvey  should,  notwith- 
standing her  coverturcy  by  her  last  will  and  testament  in 
writing^  or  any  codicil  or  codicils  in  Meriting,  or  any 
writing  or  writings  in  the  nature  or  purporting  to  be  a 
will  or  codicil  to  be  signed  and  published  by  her  in  the 
presence  of  and  to  be  attested  by  two  or  more  credible 
witnesses,  direct  or  appoint.     And  in  default  of  such 
direction  or  appointment,  or  so  far  as  any  such  direction 
or  appointment  should  not  extend,  in  trust  for  such 
person  or  persons  as  under  the  Statute  for  the  Distri- 
bution of  the  Effects  of  Intestates  would,  at  the  decease 
of  the  said  Sarah  Harvey,  have  become  entitled  thereto, 
as  her  next  of  kin,  in  case  the  said  Archibald  Morrison 
had  died  in  her  lifetime,  and  she  had  died  possessed 
thereof,  his  widow  and  intestate.     And  it  was  by  the 
said  indenture  further  witnessed  that  in  pursuance  of  the 
said  agreements,  and  in  consideration  of  the  said  in- 
tended  marriage,   the    said    Archibald  Morrisony  for 
himself,  his  heirs,  executors,  and  administrators,  did 
thereby  covenant,  promise,  and  agree  to  and  with  the 
said  Sir  Robert  John  Harvey  and  John  Stracey,  their 
executors,  administrators,  and  assigns,  that  in  case  the 
said  intended  marriage  should  take  effect,  he  the  said 
Archibald  Morrison,  his  executors,  and  administrators, 
would  permit  and  suffer  the  said  S.  Harvey  from  time 
to  time,  and  at  all  times  thereafter,  notwithstanding 
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the  said  intended  coverture^  to  have^  use^  wear^  and  enfoy 
to  and  for  her  sale  and  sq)arate  use^  and  as  her  awn 
separate  praperty^  and  either  in  her  lifetime  fram  hand 
to  hand  or  otherwise^  ar  by  her  last  will  and  testament  in 
writing^  or  any  codicil  or  codicils  thereta^  or  any  writing 
or  writings  in  the  nature  or  purporting  ta  be  a  will  or 
eodicU  to  be  signed  by  her  own  hand,  to  sell^  give  (zway^ 
or  dispose  of  to  any  person  or  persons^  or  for  any  intents 
or  purposes  whatsoever  the  twa  shares  or  tickets  af  which 
the  said  Sarah  Harvey  was  possessed  in  the  said  public 
libraries  or  institutions  in  Norwich  as  aforesaid^  the 
tiehet  af  which  the  said  Sarah  Harvey  was  possessed  as 
aforesaid  of  admission  ta  the  Theatre  Royal  of  Norwich, 
and  all  the  jewels^  pearls^  watches^  trinkets^  and  other 
personal  ornaments  of  which  the  said  Sarah  Harvey  was 
then  possessed.  And  als6  all  the  money  andgoods^  chattels^ 
or  effects  whatsoever  which  she  the  said  Sarah  Harvey 
nnght  save  or  purchase  out  of  the  income  thereby  settled 
for  her  separate  use^  or  which  might  arise  fram  the  sale 
or  disposition  of  any  of  her  separate  chattels  or  effects, 
and  all  other  shares  or  tickets  in  any  of  the  public 
libraries  of  Norwich,  or  tickets  of  admission  to  the 
Theatre  Royal  at  Norwich,  or  jewels  and  other  personal 
ornaments,  or  other  property  or  effects  whatsoever  of  a 
like  nature^  which  she^  the  said  Sarah  Harvey,  might  save 
or  purchase  out  of  her  separate  income  during  her  said 
intended  coverture. 
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Mrs.  Morrison  duly  made  her  will  on  the  23rd  May, 
1825,  m  the  following  words : — 


I,  Sarah,  the  wife  of  Archibald  Morrison,  of  Eaton 
in  the  county  of  the  city  of  Norwich,  Esq.,  do  by  virtue 
of  the  power  and  authority  reserved  to  me  in  and  by  the 
deed  of  settlement  made  on  my  marriage,  and  bearing 
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date  5th  of  May^  1823,  hereby  make  and  publish  and 
declare  this  to  be  my  last  wUl  and  testament  in  manner 
and  form  following :  that  is  to  say,  Whereas,  by  virtue 
of  the  said  settlement,  I  am  entitled  to  dispose  of  the 
sum  of  3000/.  by  will  immediately  on  my  decease,  now 
I  do  hereby  direct  and  appoint  the  same  to  be  paid  to 
the  persons,  and  for  the  purposes  hereinafter  mentioned, 
and  I  give  and  bequeath  the  same  as  follows,  that  is  to 
say,  the  sum  of  500/.  to  my  nephew  Sir  Robert  John 
Harvey  ;  the  sum  of  100/.  to  the  Rev.  C/iarles  Day 
who  married  my  late  niece  Mary  Ann  Harvey ;  the  sum 
of  100/.  to  Eliza  Lohr^  the  wife  of  Mr.  Lewis  Lohr ;  the 
sum  of  100/.  to  Mrs.  Adorns^  sister  to  my  husband ;  the 
sum  of  50/.  to  Hannah  Kerrison^  the  widow  of  the  late 
Thomas  Allday  Kerrison;  the  sum  of  19  guineas  to 
Mr.  and  Mrs.  Athins^  now  of  Doughty  Hospital  in 
Norwich^  or  to  the  survivor  of  them.  And  the  sum  of 
20/.  to  be  divided  amongst  the  female  servants  living 
with  me  at  my  decease,  including  Mary  Sewelly  herein- 
after mentioned.  Also  I  direct  and  appoint  that  the 
sum  of  21/.  be  paid  to  the  treasurer  of  the  Benevolent 
Society  for  Decayed  Tradesmen  in  Norwich  ;  the  sum 
of  20/.  to'  the  treasurer  of  the  Norfolk  and  Norwich 
Hospital ;  the  sum  of  20/.  to  the  treasurer  of  the  Society 
for  liberating  Persons  confined  for  small  Debts  in 
Norwich^  to  be  by  him  applied  in  obtaining  the  release 
of  any  prisoner  confined  for  a  small  debt  in  Norwich 
gaol,  and  to  afford  him  some  assistance  upon  his  dis- 
charge, as  such  treasurer  may  deem  most  propec;  and 
the  sum  of  20/.  to  be  distributed  by  my  executors 
amongst  the  poor  of  the  parish  where  I  may  happen  to 
be  resident  at  the  time  of  my  death ;  all  which  said 
legacies  I  desire  shall  be  paid  to  the  said  legatees  and 
treasurers  respectively  within  three  calendar  months  next 
after  my  decease.     And  I  direct  that  the  duty  on  the 
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legacy  to  the  said  JSliza  Lohr  should  be  paid  in  addition 
to  her  said  legacy.  And  I  do  desire  that  in  case  of 
the  death  of  any  of  the  said  lq;atees  in  my  lifetime,  by 
which  means  the  said  legacies  would  become  lapsed, 
ih^i  that  such  lapsed  legacy  or  legacies,  provided  the 
same  do  not  exceed  the  sum  of  100/.,  shall  be  paid  to 
my  said  husband  for  his  own  absolute  use  and  disposal. 
And  I  do  further  direct  and  appoint  that  my  executors 
hereinafter  named  do  and  shall,  out  of  the  said  sum  of 
3000/.,  raise  a  competent  sum  of  money  to  produce  the 
annual  sum  of  25/.,  and  place  the  same  in  government 
or  real  security  during  the  natural  life  of  my  servant 
Mary  Sewell^  whether  she  shall  be  in  my  service  or  not 
at  the  time  of  my  decease,  and  do  pay  the  said  annuity 
to  the  said  Mary  Sewell  during  her  life  as  the  same 
shall  from  time  to  time  become  due  for  her  own  use. 
And  from  and  after  the  decease  of  the  said  Mary  Sewett^ 
then  I  desire  that  the  sum  of  money  so  invested  for 
securing  the  said  annuity  shall  become  part  of  the 
residue  of  my  personal  estate.  And  I  direct  and  appoint 
that  all  the  remainder  of  the  said  sum  of  3000/.,  toge- 
ther with  the  said  sum  of  money  set  apart  for  securing 
the  annuity  to  the  said  Mary  SetaeU,  in  case  she  shall 
die  in  the  lifetime  of  my  said  husband ;  and  also  any 
sum  of  money  which  I  may  save  from  and  out  of  the 
annual  sum  of  500/.  reserved  to  me  by  my  said  settle- 
ment in  the  nature  of  pin  money,  if  the  same  shall 
exceed  lOOO/.,  shall  be  severally  continued  out  at  interest 
by  my  said  executors  or  the  survivor  of  them  during  the 
life  of  my  said  husband,  and  that  he  shall  be  at  liberty  to 
receive  the  interest  or  dividends  thereof  as  the  same  shall 
arise,  during  his  life  for  his  own  use,  and  from  and  after  his 
decease,  then  that  the  said  several  last-mentioned  sums 
shall  become  part  of  the  residue  of  my  personal  estate. 
But  in  case  such  savings  shall  not  exceed  1000/.,  then  I 
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give  all  such  savings  to  my  said  husband  absolutely. 
Item^  I  do  hereby  nominate,  constitute,  and  appoint  my 
said  husband  Archibald  Morrison  and  my  said  nephew 
Sir  Robert  John  Harvey  to  be  executors  of  this  my  last 
will  and  testament.  Item^  I  give  and  bequeath  unto 
my  said  husband  for  his  life  all  the  benefits  and  advan- 
tages to  be  derived  from  my  shares  of  the  Norwich 
public  library  and  the  Norwich  Literary  Institution,  and 
my  ticket  of  admission  to  the  Theatre  Royal  of  Norwich^ 
and  also  the  use  of  my  books  during  his  life ;  and  after 
the  death  of  my  husband,  I  give  my  share  in  the  public 
library  to  my  niece  Judith  the  wife  of  Charles  Turner ^ 
if  then  resident  in  Norwich^  if  not,  then  to  my  nephew 
Roger  Kerrison  Harvey ^  and  my  shares  in  the  Norwich 
Literary  Institution  to  the  Rev.  Charles  Day;  my 
ticket  of  admission  to  the  Norwich  Theatre  to  my  niece 
Sarah  the  wife  of  William  Herring ;  and  my  books  to  be 
equally  divided  amongst  my  nephew  Roger  Kerrison 
Harvey^  my  great  nephew  Charles  Day^  and  my  great 
niece  Louisa  Day.  Item,  I  give  to  the  said  Sarah 
Herring  the  diamond  ring  presented  to  me  by  her  hus* 
band,  and  to  Lady  Harvey^  the  wife  of  the  said  Sir  Ro- 
bert  John  Harvey^  all  my  other  diamonds,  whether  pur- 
chased before  my  marriage  or  since.  To  the  said  Judith 
Turner,  all  the  pearls  which  I  possessed  before  my  mar- 
riage. To  my  niece  Emma  Squire  my  blue  enamelled 
watch  set  with  pearls.  To  my  great  niece  Louisa  Day 
all  my  laces  and  all  my  personal  ornaments  not  otherwise 
disposed  of  by  this  my  will.  And  to  my  own  personal 
female  servant  living  with  me  at  my  decease  all  my  linen 
and  common  gowns ;  and  from  and  after  the  decease  of 
my  said  husband  I  give  to  my  said  nephew  Sir  Robert 
John  Harvey  my  silver  epergne  and  my  dear  father^s 
portrait,  and  all  the  family  miniatures,  to  continue  in  his 
family  in  the  nature  of  heir-looms.     To  my  niece  Emma 
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Squire  my  amaU  silver  cream-pail'and  ladle,  and  my  sil- 
yer  moflBneer.  To  my  nephew  George  Harvey  and  his 
wife,  my  large  and  small  silver  candlesticks  possessed  by 
me  before  my  marriage.  To  my  niece  Judith  Turner 
my  mlver  caddy«  my  silver  waiter,  and  my  plated  waiters, 
and  also  my  India  cabinet,  my  china  jars,  and  all  my  or- 
namental china  possessed  before  my  marriage.  To  the 
said  Charles  Day  the  younger,  and  his  sister  Louiea 
Dtofy  my  silver  spoons,  knives,  forks,  and  fish  trowel, 
whether  belonging  to  me  before  marriage  or  pmrchased 
since,  to  be  equally  divided  between  them  and  to  the  sur* 
vivor ;  but  should  they  both  die  in  the  lifetime  of  j  the 
said  husband,  then  I  give  such  last-mentioned  articles  to 
be  equally  divided  amongst  the  eldest  daughters  of  the 
said  Sir  Robert  John  Harvey ^  George  Harvey  and  Sarah 
Herring.  And  I  give,  after  the  death  of  my  said  husband, 
my  plated  dishes,  and  covers,  and  sauce-boats,  salt  cellars, 
and  cruets,  and  my  tea  equipage,  all  belonging  to  me 
before  marriage  to  any  of  my  married  nephews  or  nieces 
who  may  not  be  possessed  of  such  respective  articles,  or  to 
the  first  nephew  or  niece  who  may  marry  after  the  decease 
of  the  survivor  of  my  husband  and  myself.  And  my 
glass  chiflbnnier  bookcase  to  the  said  Sir  Robert  John 
Harvey  and  Ijidy  Harvey ;  and  after  the  decease  of  the 
survivor  of  them,  to  all  my  nephews  in  succession  as  they 
shall  be  in  priority  of  age.  And  my  pianoforte  to  the  said 
Ixmiea  Day^  if  she  be  not  provided  with  one  as  good  at 
the  death  of  my  said  husband ;  and  if  she  is,  then  to  such 
great-niece  who  plays  on  that  instrument,  who  has  not 
one  for  her  own  use.  Item^  I  give  and  bequeath  to  my 
said  meiie&jFanny Bellman^  Emma  Squire ^  Sarah  Herring^ 
and  Judith  Turner ^  the  sum  of  200/.  each,  to  be  severally 
paid  them  within  six  months  after  the  decease  of  my  said 
husband  or  of  my  death,  if  I  should  survive  him.  And 
I  give  and  bequeath  unto  my  said  husband  all  the  rest  of 
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my  honaehold  furnitiire,  household  linen,  common  china, 
and  all  other  articles  for  domestic  and  cnlinaiy  purposes. 
And  after  payment  ofmyjtut  dAtSjfkneralexpenges,  the 
charges  of  proving  this  my  will,  and  of  carrying  the 
trusts  thereof  into  ezecutum^  I  direct  and  appoint^  give 
and  bequeathj  after  the  decease  of  my  said  httsband,  all 
the  restf  residue,  and  remainder  of  my  monies  and 
other  my  personal  estate^  of  whatever  description  the 
same  may  be,  unto  and  amongst  all  and  every  the  dough' 
ters  of  my  said  brother,  John  Harvey,  the  said  Charles 
Day,  and  Louisa  Day,  the  children  of  my  deceased  niece, 
and  the  two  daughters  of  my  said  brother  Charles  Savill 
Onley,  or  to  such  of  them  as  shall  be  living  at  my  said 
husband's  death,  and  to  the  issue  of  such  of  them  iudkall 
then  happen  to  be  dead,  to  be  equally  divided  amongst 
them,  share  and  share  alike.  But  it  is  my  will  that  the 
said  Charles  Day  onJ  Louisa  Day,  and  the  children  of 
any  other  of  my  nieces  who  may  be  dead,  shall  only  be 
entitled  to  the  share  in  the  said  residue  which  his  or  her 
mother  would  have  had  if  living  at  the  death  of  my  said 
husband.  And  further  it  is  my  wiU  that  the  shares  of 
each  of  my  said  nieces  of  the  residue  of  my  personal  estate 
shall  be  placed  and  continue  out  at  interest  by  my  surviv- 
ing executor,  his  executors  or  administreUors,  on  govern- 
ment or  real  security  during  the  respective  lives  of  my 
said  nieces,  and  the  dividends  or  interest  on  each  share 
as  the  same  shall  from  time  to  time,  become  due,  shall  be 
paid  to  each  of  my  nieces  during  her  life,  on  her  own 
receipt,  for  her  awn  sole  and  separate  use,  and  not  to  be 
subject  to  the  debts  or  control  of  her  present  or  any  future 
husband.  And  as  to  the  share  of  my  niece  Caroline 
Onley,  /  will  and  desire  that  the  same  shall,  after  her 
decease,  be  paid  to  all  my  ot/ier  nieces  who  shall  be  living 
at  the  decease  of  the  said  Caroline  Onley,  and  to  the 
issue  of  such  of  them  as  shall  then  happen  to  be  dead 


CASES    IN   CHANCERY. 


89 


equally^  share  and  share  aKhe ;  hut  the  issue  of  any  de^ 
ceased  niece  is  only  to  be  entitled  to  the  share  which  his 
or  their  mother  would  have  had  if  living  at  the  decease 
of  the  said  Caroline  Onley ;  and  after  the  death  of  each 
of  my  other  nieces,  I  direct  that  the  dividends  and  in- 
terest of  her  share  shally  if  she  die  married,  be  paid  to 
her  husband  during  his  life,  for  his  own  use.  And  I 
further  will  and  direct  that,  after  the  several  deceases  of 
my  said  last-mentioned  nieces,  or  their  respective  husbands, 
thai  the  share  of  each  of  the  said  last-mentioned  nieces 
shall  be  paid  to  her  child,  children,  or  grandchildren,  or 
any  other  relation  in  blood  to  my  said  niece,  in  such  parts 
and  proportions,  manner  and  form  as  she  may,  by  her  last 
will  and  testament  duly  executed,  and  which  she  shall 
have  power  to  mahe,  notwithstanding  her  coverture,  give 
and  bequeath  the  same ;  and  in  default  thereof  then  unto 
the  next  of  kin  in  blood  of  my  said  nieee,  according  to  the 
Statute  of  Distribution  of  Intestates*  Personal  Estates. 
And  I  do  further  direct  thaf,  in  case  any  of  my  said  le- 
gatees shall  be  minor  or  minors  at  the  time  they  may  be 
respectiyely  entitled  to  the  several  legacies,  then  that 
my  surviving  executor,  his  executors  or  administrators, 
shall  continue  the  respective  legacies,  which  they  shall  be 
entitled  to  under  this  my  will,  out  at  interest  on  govem- 
mentor  real  security,until  they  shall  attain  their  respective 
ages  of  twenty-one  years.  And  that  my  said  executor,  his 
executors  or  admiiustratorSi  do  and  shall  apply  the  divi- 
dends or  interest  of  the  shares  of  the  said  Charles  Day 
and  Louisa  Day  for  their  benefit  during  such  minority ; 
and  that  the  interest  or  dividends  of  the  shares  of  my 
other  legatees  shall  be  suffered  to  accumulate  by  way  of 
compound  interest  until  they  respectively  attain  the  said 
age  of  twenty-one  years,  and  shall  be  paid  to  them  at 
that  time  in  addition  to  and  together  with  their  original 
shares.     And  I  do  hereby  expressly  declare  that  my  ex- 
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eluding  my  nephews  from  participating  in  the  residue  of 
my  personal  estate  has  not  arisen  from  any  want  of  re 
gard  or  affection  for  them,  which  I  sincerely  feel,  but 
from  considering  them  amply  provided  for  by  other 
means. 


And  she  made  several  codicils,  of  which  the  2nd,  Srd, 
and  7th  were  as  follow : — 

The  2nd  codicil. — It  is  my  desire  that  a  sum  neces- 
sary to  produce  12/.  per  annum  be  vested  in  government 
securities,  to  be  given  half-yearly  to  since  deceased 
since  deceased,  and  to  her  sister  Maria  AtJdnSf  now  re- 
sident at  Hackney,  formerly  of  Norwich^  the  daughters 
of  the  late  TTiomas  Atkins,  cabinet-maker  and  chair- 
maker,  and  of  Mary  his  wife,  my  much-loved  and  re- 
spected nurse,  with  the  benefit  of  survivorship.  Should 
there  not  be  sufficient  principal  money  out  of  the  3000/* 
allotted  for  my  payment  of  legacies,  after  the  payment 
of  my  other  bequests  nu&de  in  my  will,  I  desire  all  there 
is  to  spare  may  be  vested  as  aforesaid,  for  the  purpose  of 
producing  an  annuity  for  their  joint  use  and  benefit,  not 
omitting  the  benefit  of  survivorship.  Mary  A  tkins  being 
dead  I  wish  the  money  to  be  invested  for  Maria  Atkins, 
her  sister,  sufficient  to  produce  12Z.  per  annum. — Sarah 
Morrison,  Eaton  Hall,  January  30, 1826. 

The  3rd  codicil. — Should  they  both  die  in  the  lifetime  of 
my  dear  husband,  of  course  the  annuity  to  revert  to  him 
for  his  life,  and  after  his  death,  the  principal  to  revert  to 
Sir  Robert  John  Harvey  of  Monshold  House,  though 
differently  specified  in  my  will. — Sarah  Morrison,  Eaton 
Hall,  January  30,  1826. 


The  7th  codicil. — Upon  glancing  over  my  will  I  do  not 
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see  I  have  mentioned  them,  on  acconnt  of  my  dear  father 
having  made  ihem  an  allotment  of  part  of  my  property.  I 
therefore  hope  they  will  accept  as  a  testimony  of  my  re- 
membrance the  trifling  legacy  of  25/.  each  after  the  death 
of  my  beloved  husbimd,  wherewith  to  purchase  some  me* 
mento  of  their  now  sick  and  affectionate  sister. — 8. 
Morrison.  I  would  have  left  it  at  my  decease,  but  am 
limited  in  my  means.  I  am  not  well — ^my  hand  shakes, 
Dec.  1,  IS26.— Sarah  Morrison,  Eaton  Hall.—Qod 
bless  my  dear  brothers. 
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Mrs.  Morrison  died  on  the  15th  of  February,  1827. 

The  will  and  codicils  were  proved  by  Archibald  Mor- 
rison and  the  Plaintiff.  Archibald  Morrison  died  on 
the  1st  May  1848.  The  other  material  foots  relating  to 
the  state  of  the  family  iq>pear  by  the  pedigree. 


The  bill  was  filed  in  April  1849,  for  carrying  into  eze*  The  state  of  the 

cution  the  trusts  of  Mrs.  Morrisons  will.    Under  seve-  ^^^^^7  J^^  Pf®" 

perty  of  the  tes- 
ral  decrees  the  Master  made  his  report  on  the  19th  tatriz. 

June  1851,  and  he  thereby  found  the  settlement  and  vdll 
already  set  out>  and  he  found,  as  to  the  state  of  the  fa- 
mily, the  death  of  Mrs.  Morrison  as  above  stated  on  the 
I5th  of  February  1827 ;  and  he  found  that  Archibald 
Morrison^  the  husband  of  Sarah  Morrison,  died  on  the 
1st  of  May  1848 ;  that  Caroline  Mary  Savill  OnUy 
died  on  the  29th  of  October  1845 ;  that  the  testatrix's 
father  Robert  Harvey ^  on  the  10th  of  February  1752, 
intermarried  with  Judith  Onley^  daughter  of  Captain 
Onley ;  and  that  the  said  Judith  Harvey^  wife  of  the 
said  Robert  Harvey^  died  in  the  year  1810;  that  the 
said  Robert  Harvey  died  in  the  year  1816,  and  had  issue 
by  that  marriage  five  sons  and  three  daughters,  and 
'  never  had  any  other  children  or  child,  namely,  Robert 
Harvey^  who  was  bom  the  8th  of  February  1753,  and 
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on  the  30th  day  of  August  1781,  intermarried  with  Ann 
Ives^  and  died  in  the  month  of  January  1820,  without 
ever  having  had  any  issue.  Judith  Lydia  Harvey ^  who 
was  bom  on  the  31st  of  March  1754,  and  intermarried 
on  the  19th  of  April  1777  with  William  Peeie,  and  died 
in  or  about  the  year  1787^  without  ever  having  had  any 
issue.  John  Harvey^  who  was  bom  on  the  5th  of  May 
1756,  and  married  Fanny  Kerrisan  on  the  27th  of  De- 
cember 1782,  and  died  on  the  9th  of  February  184*2. 
Charles  Harvey y  who  was  bom  on  the  20th  of  Decem- 
ber 1756,  and  married  first  on  the  30th  of  March  1783, 
Sarah  Haynes^  who  died  on  the  12th  of  March  1805, 
and  he  afterwards,  on  the  27th  of  November  1817,  mar- 
ried Charlotte  HayneSy  and  died  on  the  31st  of  August 
1 843,  leaving  issue  by  his  first  wife  living  at  his  decease 
as  thereinafter  mentioned,  but  without  having  ever  had 
any  other  issue  than  (as  thereinafter  mentioned)  Eliza^ 
beth  Harvey^  who  was  bom  on  the  16th  of  August  1768, 
and  died  an  infant  at  the  age  of  one  year  or  there- 
abouts. William  Harvey^  who  was  baptized  on  the 
8th  of  March  1761,  and  died  unmarried.  Samuel 
Harvey f  who  was  baptized  on  the  30th  of  May  1762, 
and  died  unmarried.  Sarah  Harvey  the  testatrix, 
who  was  bom  in  the  month  of  March  1767,  and  mar- 
ried the  said  Archibald  Morrison  on  the  16th  of  May 
1823;  and  he  found  that  John  Harvey ^  one  of  the 
above-named  sons  of  the  said  Robert  Harvey  and  Judith 
his  wife  had  eleven  daughters  and  no  more,  viz.  Fanny 
Harvey,  who  was  bom  on  the  26th  of  February  1784, 
and  on  the  26th  of  November  1811  intermarried  with  the 
Rev.  Edmund  Bellman,  who  departed  this  life  on  the 
26th  of  December  1843 ;  Marianne  Harvey^  who  waa 
bom  on  the  10th  of  May  1786,  and  married  the  Rev. 
CliorUs  Day  at  Gretna,  on  the  16th  of  May  1806,  and 
at  the  parish  church  of  St  Giles,  in  the  city  of  Norwich^ 
on  the  1 0th  of  June  1806,  and  who  died  on  the  18th  of 
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March  1812,  leaving  two  children,  viz.  Charles  Day 
and  Louisa  Day  her  surviving ;  JuUa  Harvey,  who  was 
bom  on  the  30th  of  August  1788,  and  died  unmarried ; 
Emma  Harvey^  who  was  bom  on  the  16th  of  August 
1790,  and  married  Richard  Day^  esquire,  on  the  26th 
of  November  1811,  both  living  (at  the  date  of  the  report) ; 
Caroline  Harvey ^  who  was  bom  on  the  2nd  of  May 
1792,  and  died  an  infant,  under  the  age  of  one  year ; 
Louisa  Harvey^  who  was  bom  on  the  26th  of  April  1795, 
died  on  the  15th  of  October  1810,an  infant  under  the  age 
of  fifteen  years  and  unmarried ;  Caroline  Mary  Harvey^ 
who  was  bom  on  the  11th  of  June  1797,  and  married 
Onky  Savill  Onley,  esquire,  then  Onley  Harvey ^  esquire, 
on  the  16th  of  April  1818,  and  died  on  the  29th  day  of 
October  1846,  leaving  issue  living  at  her  decease  as 
thereinafter  mentioned,  and  without  having  had  any 
other  children  or  child  than,  as  thereinafter  mentioned 
(and  the  Master  found  that  she  was  the  person  in  the 
pleadings  of  the  cause  called  Caroline  Savill  Onley^  and 
that  Onley  Savill  Onley  was  then  living,  and  a  Defend- 
ant); Harriett  Harvey^  who  was  bom  on  the  16th 
of  August  1803,  and  married  the  Defendant  Thomas 
Slakeston  on  the  9  th  of  August  1827,  and  he  the  said 
Thonuu  Blakeston  was  then  living,  and  a  Defendant  in 
the  suit ;  Rosa  Harvey^  who  was  bom  on  the  18th  of 
October  1805,  and  married  the  Defendant  «/bAn  Ranking, 
and  he  the  said  John  Ranking  was  then  living,  and  a 
Defendant  in  the  suit ;  Augusta  Harvey^  who  was  bom 
on  the  18th  of  July  1807,  and  married  Harry  Dent 
Goring,  esquire,  on  the  2nd  of  August  1827,  which  said 
marriage  was  dissolved  by  Act  of  Parliament,  in  the  4th 
and  5th  years  of  the  Queen,  cap.  55,  and  she  the  said 
Augusta  Harvey,  formerly  Augusta  Ooring^  afterwards, 
on  the  4th  of  December  1846,  intermarried  with  the 
Defendant  John  Trelawney^  and  he  the  said  John  Tre- 
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lawney  was  then  living,  and  a  Defendant  in  the  suit,  and 
Charlotte  Harvey ^  who  was  bom  on  the  20th  of  March 
18099  and  married  the  Defendant  Robert  Blake  (who 
has  since  taken  the  name  of  Humfrey  in  addition  to  the 
name  of  Blake  by  the  special  licence  and  authority  of 
the  Queen),  and  the  said  Robert  Blake  Humfrey  was 
then  living  and  a  Defendant  in  the  suit.  And  he  found 
that  the  said  Marianne  Day^  Jtdia  Harvey^  Caroline 
Harvey^  Louisa  Harvey^  and  Caroline  Mary  Savill 
Onley,  five  of  the  nieces  of  the  said  testatrix  Sarah 
Morrison  deceased,  respectively  died  in  the  lifetime  of 
the  said  Archibald  Morrison^  and  that  the  said  Fanny 
Bellman^  Emma  Squire^  Harriett  Blakeston^  Rosa  Rank- 
ing^  Augusta  TVelaumey^  and  Charlotte  Blake  Hum- 
frey ^  the  remaining  six  nieces  of  the  said  testatrix  Sarah 
Morrison^  deceased,  were  all  of  them  then  living  and 
Defendants  to  the  suit.  And  he  found  that  the  said 
Charles  Day  was  born  on  the  6th  of  November  181 1, 
and  was  then  living,  and  a  Defendant  in  the  suit,  and 
that  the  said  Louisa  Day  was  bom  on  the  6th  of  Janu- 
ary 1810,  and  that  she,  on  the  23rd  day  of  November 
1831,  intermarried  with  the  Rev.  Henry  William  Blake^ 
and  afterwards,  on  the  11th  day  of  March  1843,  died  in 
the  lifetime  of  the  said  Archibald  Morrison^  leaving  one 
child  and  no  more,  viz.  Henry  Blake^  one  of  the  Defend- 
ants to  the  suit,  who  was  born  on  the  4th  of  January 
1843 ;  and  he  found  that  the  said  Caroline  Mary  Savill 
Onley  had  issue  five  children,  that  is  to  say,  Caroline 
Savill  Harvey^  who  was  bora  on  the  2l8t  of  May  1820, 
and  married  the  Defendant  the  Rev.  Henry  Philip 
Marsham^  on  the  19th  of  September  1843,  Louisa  Har- 
vey Savill  Onley 9  who  was  baptized  on  the  27th  of  April 
1824,  and  married  the  Defendant  the  Rev.  Thomas  Oar- 
den  Carter  on  the  22nd  of  June  1 848,  and  died  on  the  12th 
of  December  1849;  the  Defendant  Charles  Savill  Onley ^ 
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who  was  baptised  on  the  4th  of  August  1827;  the  Defend- 
ant Mary  Savill  Onlty^  who  was  baptized  on  the  24th  of 
February  183.9;  and  Arthur  Onley^  who  was  baptized 
the  2nd  of  January  1835.  And  he  found  that  the  said 
Charles  Harvey^  who  ailerwards  took  the  name  of 
Charles  Samll  Onley^  by  the  special  licence  and  authority 
of  his  late  Majesty,  King  Oeorge  the  Fourth,  had  only 
two  daughters  living  at  the  date  of  the  will,  and  at  the 
death  of  the  said  Sarah  Morrison^  viz.  Sarah  Harvey 
and  the  Defendant  Judith  Harvey ;  and  be  found  that 
the  said  Sarah  Harvey  was  bom  on  the  16th  of  August 
1785,  and  married  WHliam  Herring^  then  deceased,  on 
the  23rd  of  April  1812,  and  died  in  the  lifetime  of  the 
mead  Archibald  Morrison^  in  the  month  of  January  1828, 
leaving  issue  five  children  and  no  more,  that  is  to  say, 
WilUam  Harvey. Herring^  who  was  born  on  the  28th  of 
February  1813  ;  the  Defendant  Sarah  Herring,  who 
was  bom  on  the  27th  of  April  1814;  the  Defendant 
Mary  Anne  Herring^  who  was  bora  on  the  23rd  of  Ja- 
nuary 1816 ;  the  Defendant  Julia  Herring,  who  was 
bora  on  the  28th  of  July  1817,  and  married  the  -De* 
fendant  Arthur  Mostyn  Owen  on  the  30th  of  January 

1851 ;  the  Defendant  Rosa  Herring,  who  was  born  on 
the  11th  of  May  1819,  and  who  married  the  Defendant 
Samuel  Harvey  IScining  on  the  26th  of  September 
1848.  And  he  found  that  the  said  William  Harvey 
Herring,  and  the  said  Defendants  Sarah  Herring,  Mari- 
anne Herring,  Julia  Owen,  and  Rosa  Twining  were 
all  of  them  then  living ;  and  he  found  that  the  said 

WilUam  Harvey  Herring^  in  the  month  of  April  1836, 
assigned  all  his  share  and  interest  under  the  will  and  co- 
dicils of  the  said  testatrix  SarcA  Morrison,  to  his  father 
the  said  William  Herring ;  and  that  the  said  William 
Herring  died  on  the  16th  of  January  1843,  having  first 
made  his  will,  dated  18th  October  1841,  and  thereby 
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appointed  the  Defendant  Thrower  BucUe  Herring  and 
Thomas  Herring  executors  thereof,  and  that  they  after- 
wards proved  the  said  will  in  the  Prerogative  Court  of 
the  Archbishop  of  .Canterbury  ;  and  he  found  that  the 
Defendant  Judith  Harvey  was  bom  on  the  22nd  of  May 
1790,  and  married  Charles  Robert  Turtier^  esquire,  one  of 
the  Defendants  in  this  cause,  on  the  19th  of  May  1816 ; 
and  he  found  that  the  said  Sarah  Herring  and  Judith 
Turner  were  the  two  daughters  mentioned  in  the  will  of 
the  said  testatrix  Sarah  Morrison^  of  her  brother 
Charles  Savill  Onley.  And  he  found  that  the  said  Sarah 
Morrison  J  at  her  decease,  left  only  two  brothers  her  sur- 
viving, viz.  the  said  John  Harvey  and  the  said  Charles 
Savill  Onley t  and  no  children  or  child  of  any  deceased 
brother  or  sister.  And  he  found  that  the  said  John 
Harvey  made  his  last  will  and  testament  in  writing, 
bearing  date  the  10th  of  December  1840,  and  thereby 
appointed  his  son,  the  Defendant  Roger  Kerrison  Har- 
vey^  and  the  said  Defendants  Thomas  Hlaheston  and 
John  Ranking,  executors  of  his  said  will ;  and  that  the 
said  JbAn  Harvey  died  on  the  9th  of  February  1842, 
without  having  revoked  or  altered  his  said  will,  which, 
upon  his  death,  was  duly  proved  in  the  Prerogative 
Court  of  the  Archbishop  of  Canterbury ^  by  the  said  De- 
fendants Roger  Kerrison  Harvey  and  John  Ranking^ 
only  power  being  reserved  to  the  said  Defendant  Thomas 
Rlakeston,  to  go  in  and  prove  the  same,  who  thereby 
became  and  then  were  the  legal  personal  representatives 
of  the  said  John  Harvey^  deceased  ;  and  that  the  said 
Charles  Savill  Onley  made  his  last  will  and  testament  in 
writing,  bearing  date  the  llth  of  July  1838,  and  there- 
by appointed  the  said  Defendants  Onley  Savill  Onley 
and  Charles  Robert  Turner y  and  the  said  William  Her-- 
ring,  executors  of  his  said  will ;  and  that  the  said 
Charles  Savill  Onley  died  on  the  31st  of  August  184^3, 
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without  having  revoked  or  altered  his  said  will,  which 
upon  the  2nd  day  of  October,  1843,  was  duly  proved  in 
the  prerogative  Court  of  the  Archbishop  of  Canterbury^ 
by  the  said  Defendant  Onley  Savitt  Onley  alone,  power 
being  reserved  to  the  said  Defendant  Robert  Charks 
Turner  to  go  in  and  prove  the  same,  who  thereby  became, 
and  then  were,  the  legal  personal  representatives  of  the 
said  CharltM  Savill  Onley^  deceased. 


1852. 


Uarvky 

V, 

Stracky. 


And  as  to  the  property  comprised  in  the  settlement, 
he  found  that  the  trust  funds  comprised  in  the  inden- 
ture of  the  5ih  day  of  May,  1823,  and  over  which 
the  said  Sarah  Morrison  had  a  power  of  appointment 
among  her  relations  in  blood,  consisted  of  20,963/.  7«. 
ll<f.,  2039/.  6$.  10<f.,  and  346/.  4a.  7d.  Bank  3/.  per 
C^it.,  making  together  the  sum  of  23,348/.  I9s.  4cf. 
Bank  3/.  per  Cent.  Annuities,  then  standing  in  the  name 
of  the  said  Accountant-General,  in  trust  in  the  two  first 
mentioned  causes,  and  the  said  sum  of  7000/.  3/.  per 
Cent.  Reduced  Annuities,  also  standing  in  the  name  of 
the  said  Accountant-General  in  trust  as  aforesaid,  and 
the  said  thirty  shares  in  the  Westminster  Gas  Light 
Company,  and  which  at  present  remained  unsold.  And 
as  to  the  state  of  the  testatrix's  property  at  the  time  of 
her  death,  he  found  that  the  said  Sarah  Morrison  died 
on  the  15th  day  of  February,  1827.  And  he  found  that 
the  said  Sarah  Morrison  was  on  the  23rd  day  of  May, 
1825,  (the  date  of  her  said  will,)  possessed  of  the  follow- 
ing personal  estate,  (that  is  to  say)  the  sum  of  772/. 
2s.  6d,  in  cash  in  the  hands  of  her  bankers,  Messrs.  Harvey 
^  Hudsons  of  Norwich^  the  same  being  the  savings  of 
her  separate  income,  certain  household  furniture,  plate, 
linen,  china,  books,  and  jewellery,  which,  at  the  decease 
of  the  said  Sarah  Morrison,  were  valued  by  Mr.  Wil- 
liam  Butcher  of  Norwichy  auctioneer,  at  the  sum  of 
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716/.  10^.;  an  absolute  and  unrestricted  power  of  a{>- 
pointment  under  her  said  marriage  settlement  over  the 
sum  of  3000/.  payable  at  her  death  to  such  persons  as 
she  should  by  her  will  appoint.  And  he  found  that  the 
said  Sarah  Morrison  on  the  15th  day  of  February,  1827, 
(the  day  of  her  death,)  was  possessed  of  the  following 
personal  estate,  viz.,  the  sum  of  992/.  7s.  lOd.  cash  in 
the  hands  of  her  said  bankers,  Messrs.  Harvey  4r 
HudsonSy  being  part  of  the  savings  of  her  separate  in- 
come ;  the  sum  of  600/.  stock,  in  the  3/.  1  Qs,  per  Cent. 
Reduced  Bank  Annuities,  the  aforesaid  household  fumi* 
ture,  plate,  linen,  china,  books,  and  jewellery,  which  at 
her  decease  were  valued  by  the  said  William  Butcher 
at  the  sum  of  716/.  10«.,  and  the  above  power  of  ap- 
pointment under  her  said  numriage  settlement  of  the 
said  sum  of  3000/. 


The  cause  now  came  on  to  be  argued,  and  the  first 
question,  which  it  was  agreed  should  be  argued  inde- 
pendently, was,  whether  the  power  of  appointment  was 
executed  at  all ;  if  it  was,  then  there  was  another  ques- 
tion between  the  next  of  kin  and  the  appointees,  whe- 
ther the  execution  was  not,  to  some  and  what  extent, 
void  for  excess. 


Argument.  Mr.  Follett  and  Mr.  Bush^  for  the  Plaintiff,  stated 

the  nature  of  the  case,  and  submitted  the  questions  to 
the  Court. 

Mr.  Kenyon  Parker  and  Mr.  HayneSy  for  JR.  K.  Har* 
rey,  the  representative  of  J".  Harvey,  one  of  the  brothers 
of  the  testatrix,  argued  that  the  power  was  not  exe- 
cuted. There  were  in  this  case  four  powers  to  be  exe- 
cuted :  1st,  the  power  to  appoint  the  3000/. ;  2nd,  the 
power  to  appoint  the  residue ;  3rd,  to  appoint  the  plate, 
household  furniture,  &c. ;  4th,  to  appoint  the  jewels  and 
savings.    The  only  power  well  executed  was  that  relat- 
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iBg  to  the  3000/.  Beyond  that  there  was  nothing  to 
diow  an  aetnal  intention  to  execute  the  power,  and 
there  must  be  such  an  intention  ;  Denn  ▼.  Roake  (a), 
Andrews  v.  Emmott  (&)•  A  general  dispoeition  will  not 
operate  as  a  disposition  of  the  subject-matter  of  a  power ; 
Jcmeg  V.  Cwnr%e{e)^  Lovell  ▼.  Knight  (d),  Lempriere  v. 
Va^  (e),  Hughes  v.  Turner  (/),  Jones  v.  Tucker  (g), 
Buxton  V.  Buxton  (A),  Clogstoun  v.  WaUcott  (t),  Church- 
iU  V.  Dibben  (A).  They  cited  this  as  to  a  particular  por- 
tion of  personalty,  a  sum  of  1000/.  (/).  The  power  in 
this  case  is  to  dispose  of  a  large  residue.  Now  there  are 
four  powers  to  be  executed,  but  the  will  refers  not  even 
to  the  testatrix's  powers  generaUy,  still  less  to  the 
several  powers  specifically,  but  in  terms  to  one  power 
only.  She  does  not  name  either  the  trustees  or  the 
tmst  fund.  Secondly,  they  referred  to  the  clause  in 
the  settlement,  pointing  out  the  degree  of  consan- 
guinity at  the  time  of  Mrs.  McrrUorCs  decease,  and  said 
the  appointment  could  not  be  extended  to  persons  who 
might  not  be  living  at  the  death  of  the  appointor.  The 
execution  of  the  power  was  therefore  excessive.  [They 
cited  also  Davies  v.  Thoms{m\  Bennett  v.  Ahurrow{n\ 
Jones  V. '  Currie  (c),  Lewis  v.  Llewellyn  (o),  Napier  v. 
Napier  (p).  They  referred  also  to  Sugd.  Powers,  7th 
edit.,  vol.  1,  p.  388  et  seq.] 

Mr.  L.  Oliver^  for  the  representative  of  C.  8.  Onley^ 
followed  in  the  same  interest  as  the  representative  of  J, 
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(a)  .5  Bam.  &  Cress.  720. 

\b)  2  Bro.  C.  C.  297. 

(e)  1  Swan.  66. 

\d)  3  Sun.  275. 

\e)  5  Sim.  108. 

(/)  3  Myl.  &  K.  666. 

[g)  2  Met.  583. 

(A)  1  Kee.  753. 


(t)  13  Sim.  523. 

(k)  See  9  Sim.  447,  notis. 

(0  Seep.  452  of  9  Sim. 

(m)  3  De  6.  &  S.  347. 

(n)  8  Ves.  609. 

(o)  1  Turn.  &  Russ.  lOi. 

Ip)  1  Sim.  28. 
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Harvey.  He  referred  to  the  words  *'  said  relations  "^  in 
the  power:  The  delegation  of  the  power  is  an  excess 
and  bad;  1  8ug.  p.  213,  7th  edit. 

Mr.  Campbell  and  Mr.  2\  C.  Wright,  for  five  nieces 
of  the  testatrix. 

The  appointment  is  good.  There  is  an  immediate 
power  over  the  3000/ ,  and  another  over  the  residue,  and 
the  testatrix  deals  with  both.  She  has  specifically  dis- 
posed of  every  specific  chattel  which  she  has  power  to 
dispose  of,  and  her  appointment  would  have  nothing  to 
operate  upon  but  the  residue.  She  has  appointed  her 
savings.  She  has  appointed  the  3000/.^  except  so  far  as 
a  portion  of  it  may  fall  into  what  she  calls  her  residue. 
There  is  an  enumeration  of  her  shares,  &c.,  and  books, 
and  as  to  them  she  had  an  immediate  power  of  appoint- 
ment. She  has  disposed  of  her  jewels,  &c. ;  and  she  dis- 
tinguishes the  things  over  which  she  had  immediate  power, 
from  those  which  she  could  only  appoint  subject  to  other 
interests,  showing  that  she  had  distinctly  in  her  view  her 
different  powers.  In  the  gift  of  the  residue,  the  words 
used  indicate  an  intention  to  exercise  the  power.  As  a 
married  woman  she  could  have  no  residuary  estate,  and 
she  uses  the  technical  words  '^  direct  and  appoint**^ ;  Pidg- 
ley  V.  Pidgley  (a).  There  is  a  portion  of  the  appointment 
to  the  husbands  of  the  nieces,  which  is  no  doubt  bad,  but 
that  does  not  destroy  the  validity  of  the  rest  of  the  ap- 
pointment; Monk  v.  Maudsley(b).  They  relied  also 
on  Churchill  v.  Dibben{c\  Morgan  v.  Surmaniji), 
Carver  v.  Bowles (e).  Ring  v.  Hardwiche{f)^  Bailey 
V.  Lloyd  {g)j  to  support  the  argument  that  an  appoint- 


(fl)  1  Col.  C.  C.  225. 
(6)  1  Sim.  286. 
(c)  Cited  supra, 
(rf)  1  Taunt.  289. 


(e)  2  Russ.  &M.  301. 
(/)  2  Beav.  352. 
(ff)  5  Russ.  330. 
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ment  partly  in  excess  of  the  power  does  not  vitiate  the 
appointment  generally  :  Hughe$  ?.  Turner  (a)  is  not  ap- 
plicable, because  here  the  will  is  based  and  proceds  alto- 
gether on  a  general  declaration  that  the  testatrix  is  exe- 
cuting her  power. 

{yiee-ChaneeUoT. — The  point  here  is  that  the  wiU 
refers  to  the  power,  and  the  settlement  contains  four 
powers.  She  has  exercised  one  or  perhaps  two,  but  has 
she  exercised  all  f] 

Argument  continued. — The  appointor  has  exhausted 
the  objects  of  each  specific  power,  and  then  it  must  be 
assumed  that  she  had  in  view  to  exercise  her  general 
power  over  the  residuary  estate  which  was  originally  her 
own,  and  afterwards  included  in  the  settlement ;  Clog- 
siaun  V.  WaUcott  (6)  is  distinguishable ;  that  was  a  case 
of  a  widow,  and  her  will  might  be  satisfied  by  treating  it 
as  a  disposition,  without  treating  it  as  an  execution  of 
the  power.  To  sum  up  our  argument,  the  power  is  well 
executed,  because,  1st,  there  is  a  general  declaration 
that  the  testatrix  makes  her  will  by  virtue  of  her  power ; 
and  Sndly,  she  proceeds  to  limit  and  appoint  correctly, 
according  to  the  terms  of  the  power. 

Mr.  L.  Wigram^  and  Mr.  Law^  for  Mrs.  Bellman^ 
another  niece  of  the  testatrix. 

The  testatrix  looked  at  the  property  over  which  she 
had  the  power  of  appointment  as  her  own.  She  dis- 
poses, first,  of  part  of  the  3000Z.  As  to  that,  there  is 
clearly  a  good  execution  of  the  power ;  and  her  directing 
the  remainder  to  be  part  of  the  residue  of  her  personal 
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estate,  ahowB  that  ahe  ooDsidered  that  over  whidi  she  had 
a  power,  as  part  of  her  reaidoarj  estate.  In  order  to 
be  dear  k^  Lempriere  y.  Vafyy  (a\  it  is  suflSdent  to  find 
the  intention  ezpreased  that  the  pnqiarty  over  which 
the  testatrix  has  a  power,  she  cmisiderB  as  ker  awn. 
They  reftfred  to  the  passage  in  the  7th  codicil:  '^Iwoold 
have  left  it,  be,  hU  am  limited,^  &c.  That  is  to  say,  I 
have  exhausted  all  my  powers  of  giving.  Next  it  is  said 
that  when  the  testatrix  gives  the  shares  of  her  nieces^ 
after  their  deaths,  over  to  their  children,  grandchildren, 
or  other  relations  in  blood,  &c.,  that  is  too  remote ;  bat 
theeflbet  is  merely  to  vest  the  interest  absolutely  in  the 
nieces ;  Kampfi.  Jomu  (6),  SadUr  v.  PraU  (e). 


[yiee- Chancellor. — The  argument  against  the  exe- 
cution was  not  remoteness,  but  that  the  objects  must  be 
within  the  eighth  degree  of  consanguinity  and  living  at  the 
death  of  Mrs.  Mcrrison^  and  that  the  limitatioD  here  is 
to  the  nieces  and  to  the  issue  of  such  of  them  as  shall  be 
then  dead.] 

But  if  all  the  excess  is  cut  down,  still  the  ranainiog 
part  is  good.  They  referred  also  to  the  second  and  third 
codicils. 

Mr.  Keen^  for  the  children  of  Mrs.  Belmont^  one  of  the 
testatrix's  nieces,  contended  that  Mrs.  Behnani's  share 
(if  the  power  was  executed)  was  cut  down  to  a  life  estate, 
with  remainder  to  her  children ;  PAipson  v.  Turner  (ji). 

Mr.  ^a/*€r  and  Mr.  C.  Hall,  for  the  representatives  of 
the  children  of  SarahHerring,  a  deceased  niece  of  the  tes- 
tatrix, who  died  after  the  testatrix,  and  beforeher  husband, 


(a)  Cited  supra. 

(b)  2  Keen,  756. 


(c)  5  Sim.  632. 

(d)  9  Sim.  227. 
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also  ooDtended  that  the  power  was  well  executed.  Ineaeh 
appointment  there  is  a  reference  either  to  the  power  or  to 
the  subject-matter.  The  testatrix  was  a  married  wo« 
man,  and  the  persons  in  whose  favour  the  power  is  exer- 
cised, are  strictly  within  its  terms.  The  will  refers  only 
to  the  property  comprised  in  the  settlement.  AU  the 
subjects  of  the  special  powers  are  disposed  of.  The 
8000^  is^  as  to  a  great  part  of  it,  disposed  of  by  gift,  le- 
gacies, &c.,  and  tJie  rest  is  to  fall  into  her  residue.  Then 
there  is  a  gift  of  the  furniture  to  the  husband.  Then  a 
specific  disposition  of  the  shares  and  of  the  jewels,  &c. 
The  only  specific  subject  remaining  is  her  savings,  and 
those  are  also  dbposed  of;  the  general  residue  is  part  of 
the  property  over  which  she  has  a  disposing  power ;  there 
is  nothing  else  on  which  her  gift  of  her  residue  can  ope- 
rate. The  primary  objects  of  the  execution  of  the  powers 
are  her  nieces ;  not  only  they  can  take  under  it,  but 
none  caa  take  with  them.  All  other  parties  who  would 
take  at  all  must  take  by  substitution  only;  Ghray  v. 
Oarman  (a).  The  appointment  is  to  all  the  nieces.  If 
all  the  nieces  had  died  without  issue,  they  would  have 
taken  vested  interests,  which  shows  that  tiie  nieces  are 
the  persons  to  be  benefited.  The  explanation  she  gives 
for  excluding  her  nephews,  shows  that  she  was  referring 
to  a  fund  of  considerable  magnitude  :  such  an  explana- 
tion would  have  been  unnecessary  if  she  were  speaking  of 
the  residue  only  of  so  petty  a  fund  as  the  3000/.  They 
referred  to  EUiott  v.  EUioU  (i). 

Mr.  Bacon^  for  C.  Day,  a  son,  and  Blake^  an  infant 
grandson  of  a  niece,  also  in  support  of  the  execution  of 
the  power. 

There  is  no  case  which  says  that  where  a  married  wo- 

(a)  2  Hare,  268.  (6)  15  Sim.  321. 
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man  declares  she  makes  a  will  in  execution  of  a  power, 
it  shall  not  be  an  execution  of  the  power.  Here 
you  find  a  reference  to  the  settlement,  and  everything 
that  in  the  will  may  have  a  reference  to  objects  in- 
cluded in  the  settlement,  is  included  in  the  execu- 
tion of  the  power.  The  property  settled  was  origin- 
ally the  testatrix's.  The  object  of  the  settlement  is, 
that  if  there  are  no  children,  the  property  is  to  go  to  her 
family.  The  wiU  follows  exactly  in  the  same  arrange- 
ment as  to  the  bulk,  but  the  testatrix  had  also  a  power 
of  absolutely  disposing  of  3000Z.,  and  she  begins  her  will 
by  dealing  with  that.  When  she  comes  to  the  bulk  of 
the  property  she  gives  it  among  members  of  her  own  fa- 
mily, following  the  original  scheme  of  the  settlement.  It 
is  said,  that  the  words  importing  the  gift  of  all  the  rest 
and  residue  of  her  property,  can  be  satisfied  without  re- 
sorting to  the  settlement.  But  that  is  not  so.  The  de- 
scription my  monies  is  quite  accurate ;  they  had  been  her 
monies,  and  were  hers  in  a  sense,  viz.  hers  to  dispose  of. 
In  Churchill  v.  JDibben  the  execution  of  the  power 
was  upheld.  In  this  case  the  whole  was  the  testatrix^s, 
as  in  Churchill  y.  Dibben^  and  the  description  of  it  as  my 
monies  shows  what  she  intended.  Then  it  is  said  that  in 
the  reference  to  the  power,  at  the  beginning  of  the  will, 
it  is  referred  to  in  the  singular  number.  She  uses  the 
word  the  power,  to  indicate  generally  her  power  or  capa* 
city  to  make  her  will.  She  does  not  mean  to  confine 
herself  to  one  particular  power,  but  disposes  of  all  over 
which  she  has  a  power  of  disposition  by  virtue  of  her 
power  to  make  a  will. 

Mr.  Russell  and  Mr.  Rogers^  for  other  parties,  in  the 
same  interest  as  to  this  point. 

The  argument  that  having  several  powers,  and  re- 
ferring to  her  power,  she  must  have  meant  only  one  of 
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the  powers  is  anfounded.  The  use  of  the  word  the  power 
diows  she  meant  it  in  the  most  general  sense.  When 
she  18  dealing  wiUi  the  3000/.,  she  refers  to  the  particular 
power,  which  shows  that  by  the  general  reference  at  the 
commencement  of  the  wiU  she  must  have  meant  some- 
thing more,  otherwise  it  was  useless. 

Mr.  Bailey  and  Mr.  E.  Turner^  for  other  parties. 

All  the  cases  referred  to  on  the  other  side  are  cases  in 
which  no  power  was  referred  to ;  none  of  them  are  cases 
in  which  the  will  purports,  as  it  does  here,  to  be  made 
exclusively  under  a  power.     The  reference  to  the  power 
is  general ;  when  that  is  the  case  a  reference  to  the  sub- 
ject-matter is  not  requisite.     Here  the  testatrix  does 
refer  in  the  most  general  manner  to  the  power.     As  to 
the  argument  that  she  has  appointed  to  persons  not 
within  the  power ;   admitting  that  the  power  may  have 
been  exercised  in  excess,  that  does  not  show  she  did  not 
execute  her  power  as  to  the  rest.     Her  speaking  of  the 
residue  as    my  monies,  does    not  show  she  was  not 
speaking  of  the  property  subject  to  the  power,  for  she 
uses  the  same  word  *^my^  in  other  parts  of  the  will, 
when  she  clearly  is  appointing;    she  uses  that  word 
therefore  with  reference  to  the  settled  property  which 
she  treats  as  hers.    They  referred  to  Curteis  v.  Ken- 
rick  (a).     In  Denn  v.  Roahe  (5),  the  appointor  was  not 
a  married  woman. 

Mr.  JBiyg,  for  children  of  Caroline  Onley. 

Mr.  K.  Parker^  in  reply. 

As  to  the  case  of  Pidglty  v.  Pidgley  (c),  the  tes- 

(a)  9  Sim.  443.  (&)  5  Bam.  &  Cress.  720. 

(c)  1  CoU.  C.  C. 
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1852.  tfttor  there  having  a  power  of  appomtment,  uses  the 

words  ^'  or  oyer  which  I  have  any  right  or  power  ;^  he 
notioee  in  the  gift  of  the  residue  the  very  power,  and  the 
judgment  proceeds  on  that ;  both  the  power  and  the  pro- 
perty are  referred  to»  and  the  ground  was  that  he  had  only 
that  power  and  only  that  property.  It  is  said  that  the 
introductory  words  here  are  to  govern  every  thing,  are  to 
apply  to  every  power  in  the  settlement.  How  can  that  be, 
when  the  whole  of  the  will  can  be  satisfied  by  referring 
to  that  which  she  does  in  terms  refer  to  i  She  executes 
her  power  over  the  3000Z.;  so  she  disposes  of  her  sepa- 
rate property;  but  she  never  alludes  to  her  power  over  the 
general  residue,  nor  to  the  subject-matter  of  that  residue. 
Moreover  she  uses  words  applicable  only  to  her  own 
property,  not  to  property  which  she  can  only  dispose  of 
under  a  power,  and  there  is  enough  in  her  will  to  satisfy 
the  words,  treating  them  as  a  disposition  of  her  awn 
property.  Churchill  v.  Dibhen  was  decided  on  the 
ground  of  the  word  estate  and  estates  carrying  the  pro- 
perty, it  being  real  estate,  and  some  personal  property 
(1000/.)  was  expressly  held  not  to  pass. 

On  the  9th  of  June  the  Vick-Chancxllob  delivered  the 
following  judgment : 

Judgment.  The  question  here  is,  whether  the  will  of  a  married 

lady  operates  as  an  execution  of  a  power  given  to  her  by 
her  marriage  settlement.  The  will  was  made  before  the 
WiUs  Act,  in  Uie  manner  required  by  the  law  as  it  then 
stood,  and  it  was  executed  with  the  forms  required  by 
the  power.  The  circumstances  are  these :  On  the  mai^ 
riage  of  Archibald  Morrison  with  Sarah  Harvey^  con- 
siderable personal  property  belonging  to  Miss  Harvey 
was  settled.  There  was  also  some  property,  but  of  less 
amount,  settled  by  Mr.  Morrison;  that  is  not  the  subject 
of  the  power.    The  property  of  the  lady  consisted  chiefly 
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of  stock  and  of  some  Firenek  rentes,  some  ahares  in  a 
Gas  Company,  and  other  property  consisting  of  plate, 
linen,  fiumitore,  books,  be.,  and  jewels,  and  other  arti- 
dee  of  that  description.  By  the  settlement,  20,0002. 
South  Sea  Annoities,  7000/.  3L  per  Cent.  Beduoed 
Annuities,  SI  50/.  4/.  per  Cents.,  together  with  some 
shares  in  the  Westminster  Gas  Company,  were  assigned 
to  tmstees  in  trust  to  pay  an  annuity  of  500/.  a  year  to 
the  wife  for  her  separate  use,  during  the  lives  of  herself 
and  her  husband.  The  rest  of  the  diyidends  to  be  paid 
to  the  husband  and  wife  during  their  joint  lives.  If  the 
husband  died  first,  the  whole  to  the  wife ;  there  was 
no  limitation  to  the  children.  If  the  wife  died  first, 
then  she  had  power  to  appoint  thus :  SOOO/.  on  her 
death  was  to  go  to  such  persons  as  she  should  by 
will  appoint ;  in  default,  to  her  next  of  kin ;  so  that 
as  to  the  3000/.  she  had  a  general  power  to  appoint 
(in  the  event  of  her  dying  first)  by  will,  as  she  pleased, 
to  take  effect  on  her  death.  As  to  the  remainder  of 
the  fund,  other  than  the  3000/.,  the  interest  was  to  go 
to  the  husband  during  his  life,  if  he  survived  her ;  and 
after  his  death  the  principal  was  to  go  among  such  of 
the  wife^s  rehitions,  not  exceeding  the  eighth  degree  of 
consanguinity,  as  she  should  by  will  appoint ;  and  in  de- 
fiuiltofapp<Mntment,tohernextofkin.  So  that  there  was 
a  general  power  to  take  efieet  immediately  on  her  death 
as  to  the  3000/.  As  to  another  part  of  the  fimd,  there  was 
a  special  power  to  take  efieet  after  the  husband's  death, 
in  &vour  of  the  wife 's  relations  within  the  eighth  d^^ree 
of  consanguinity.  As  to  both  portions  of  the  aggregate 
fund,  a  limitation  in  default  of  appointment  to  the  wife's 
next  of  kin  to  the  exclusion  of  the  husband.  There  was 
also  a  sum  of  French  rentes,  a  considerable  sum,  settled 
in  the  same  way,  so  however  as  not  to  increase  the  annuity 
of  500/.  given  to  the  wife,  and  not  to  increase  the  3000/. 
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There  are  thus  far,  therefore,  two  portions  of  property, 
the  subject  of  two  distinct  powers,  using  that  term  in  its 
technical  sense.  The  plate,  linen,  china,  and  household 
goods  and  furniture  were  assigned  to  trustees  on  trust 
that  the  whole  of  it  should  be  enjoyed  by  the  husband 
and  wife  during  their  joint  lives,  and  if  the  husband 
died  first,  absolutely  to  the  widow;  but  if  she  died 
first,  they  were  to  be  enjoyed  by  the  husband  for  life,  and 
the  remainder  was  subject  to  a  general  power  to  the 
wife  to  appoint  by  will,  so  that  there  was  a  general 
power  of  appointment  over  the  plate,  &c.,  to  take  efiect 
after  the  husband^s  death.  The  fourth  portion  of  the 
property,  viz.  two  shares  in  two  public  institutions  at 
Norwich^  a  ticket  of  admission  to  the  Norwich  Theatre, 
and  jewels,  watches,  &c.,  were  dealt  with  by  the  settle- 
ment thus :  The  husband  covenanted  that  the  wife  should 
be  allowed  to  enjoy  them  during  her  life,  and  by  will, 
or  other  writing,  to  dispose  of  them  as  she  should  think 
fit ;  a  general  power  therefore  over  that  portion  of  the 
property,  to  take  effect  immediately  after  her  death, 
and  the  covenant  also  extended  to  and  included  all 
that  the  wife  might  save  out  of  the  500/.  a  year  settled 
upon  her  for  her  separate  use. 


Now  I  shall  treat  this  matter,  so  far  as  relates  to  the 
wife's  power,  as  a  case  of  four  different  portions  of  pro- 
perty, viz.,  Istly,  3000Z.  over  which  there  is  a  general 
power  to  take  effect  on  the  wife^s  own  death ;  2ndly,  the 
'  residue  of  the  stock  and  funds,  the  bulk  in  fact  of  the 
property,  over  which  there  is  a  special  power  to  take 
effect  in  favour  of  a  particular  class  on  the  husband^s 
death ;  Srdly,  the  plate,  furniture,  &c.,  over  which  she 
had  a  general  power  to  take  effect  at  the  husband^s 
death ;  4thly,  the  shares  in  the  public  institutions,  the 
ticket  of  admission,  the  jewels,  &c.,  and  the  wife's 
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sanngB,  as  to  which  there  is  a  general  power  to  appoint 

by  tnil,  or  during  her  lifetime,  to  take  effect  after  the 

wife's  own  decease.     The  settlement  was  made  on  the 

5th  May,  1823 ;  the  marriage  took  place  immediately 

after.    There  were  no  children  of  the  marriage.     Two 

jears  afterwards,  viz.  on  the  23rd  May,  1825,   Mrs. 

Marritom  executed  the  will   on  which  the  questions 

hdore  me  arise.    The  will  sets  out  by  a  clause  which  is 

of  great  importance.     It  is  thus :  '^  I,  /SoroA,  the  wife  of 

A,  Morrison^  do,  by  virtue  of  thepower^^  ifc.  [His  Honor 

read  the  introductory  clause.]     She  not  only  refers  to 

the  instrument  creating  the  power,  but  says  that  she 

makes  the  will  accordingly  by  virtue  of  the  power  and 

aothority  reserved  to  her  by  the  settlement.     She  then 

proceeds  to  recite  the  particular  power  to  dispose  of  the 

30001,  *' Whereas  by  virtue,"^  &c.     She  then  gives  a 

series  of  legacies  to  various  persons  by  appointing  por- 

ticMis  of  the  3000/.,  amounting  in  the  whole  to  about 

1000/. ;  she  gives  besides  an  annuity  of  25/.  a  year  to  an. 

old  servant,  for  paying  which  she  directs  a  sum  to  be 

set  apart ;  and  then  she  proceeds,  '^  and  from  and  after 

the  death  of  the  said  M.  SeweU^  then- 1  desire  that  the 

Bom  of  money  so  invested  for  securing  the  said  annuity 

dull  become  part  of  the  residue  of  my  personal  estate.'^ 

She  then  proceeds  with  this  clause,  by  which  she  refers 

not  only  to  the  3000/.,  but  also  to  a  part  of  the  fourth 

portion,  viz.  the  savings  which  she  may  make  out  of 

her  separate  estate.    "  And  I  direct  and  appoint/^  &c. 

[His  Honor  read  the  clause  in  p.  85,  ending  ^'  I  give  all 

such  savings  to  my  husband  absolutely.^]     I  may  here 

observe  as  to  the  savings  out  of  her  separate  estate,  that 

to  enable  her  to  dispose  of  that  she  required  no  special 

power.    Still  the  settlement  deals  with  that  so  as  to 

profess  to  give  her  power  to  dispose  of  it  as  well  as  of 

her  jeweb,  be.    Thus  far,  exclusive  of  the  general  refer- 
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enee  to  the  settlemeiit,  and  the  power  in  virtue  of  which 
she  makes  her  will,  we  find  a  special  reference  to  the 
power  to  dispose  of  the  3000/.,  and  a  disposition  of  it ; 
and  a  disposition  of  part  of  another  portion,  without 
any  specific  reference  to  the  particular  power  aflecting 
that  portion.  She  then  names  as  her  executors  her 
husband  and  Sir  12.  Harveff^  and  then  without  speci- 
ficaOy  referring  to  any  of  the  powers,  she  proceeds  to 
dispose  of  part  of  the  property  comprised  in  the  fourth 
portion,  and  part  of  that  comprised  in  the  third.  ^'  I 
give  and  bequeath  unto  my  said  husband  for  his  life,'* 
&c.,  her  shares  in  the  Norwich  Public  Library  and  the 
NoruAch  Literary  Institution,  and  the  ticket  of  admis- 
sion to  the  Theatre  of  Norwich^  &c.  Indisputably,  here 
she  appoints  to  her  husband  absolutely,  part  of  the 
property  comprised  in  the  fourth  portion,  and  for  his  life 
a  part  of  the  property  comprised  in  the  third  portion ; 
and  as  to  both  these  portions  she  speaks  of  them  as  hers 
— "  my  shares  of  the  Norwich  Public  Library,  my  ticket 
of  admission,  the  use  of  all  my  books  during  his  life.'"  She 
then  proceeds  to  dispose  in  &vour  of  particular  indivi- 
duals, of  her  jewels,  &c.,  part  of  the  property  comprised 
in  the  fourth  portion,  and  that  disposition  is  to  take 
effect  immediately  on  her  death.  She  then  disposes  of  a 
portion  of  the  property  comprised  in  the  third  portion, 
viz.  the  plate,  &c.,  which  she  describes  as  my  plate,  and 
as  to  that  of  which  she  so  disposes,  comprised  in  the 
third  portion,  she  carefuUy  gives  it  after  the  death  of 
her  husband.  She  then  proceeds  to  dispose,  but  still  only 
after  the  death  of  her  husband,  of  other  parte  of  the  same 
portion  of  property ;  and  she  then  gives  four  legacies  of 
200/.  each,  to  four  of  her  nieces,  and  she  directs  those 
legacies  to  be  paid  six  months  after  the  death  of  her 
husband,  or  within  six  months  ^*  of  my  death,  if  I  sur- 
vive him  f  and  then  she  says,  '*  I  give  to  my  husband 
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all  the  rest  of  my  household  furnitiirey  household  linen/' 
&C.9  part  of  the  third  portion  of  property. 

Then  comes  the  ultimate  gift  on  which  the  principal 
question  turns.    Now,  as  I  have  already  said,  there  are 
four  distinct  portions  of  property  over  which  there  are 
diflerent  powers  of  disposition ;  besides  the  general  re* 
ferenoe  to  the  settlement  and  to  the  general  power,  there 
is  a  specific  reference  to  the  power  to  dispose  of  the 
3000/.  and  a  disposition  of  it.     There  is,  without  re- 
ference to  any  specific  power,  an  actual  disposition  of 
part  of  the  property  contained  in  the  third  and  fourth 
portions,  but  as  yet  there  is  no  specific  reference  to  the 
qiecial  power  over  the  second  portion,  nor  any  gift  out 
of  that  portion  of  the  property.    Unless  by  what  follows 
slie  does  exercise  her  power  of  disposition  over  the 
second  portion,  she  has  not  disposed  of  it  all.    Now  the 
clause  in  question  is  this : — *'  And  after  payment  of  my 
jost  debts,  funeral  expenses,^'  &c.     [His  Honour  read 
the  clause  p.  88,  appointing  the  residue  down  to,  and  in- 
cluding the  clause,  ^^but  it  is  my  will  that  the  said 
Charles  Day  and  Lauua  Dajfj'   &c.]    Now  here  I 
pause  for  a  moment  to  consider  the  effect  of  this  clause. 
By  the  preceding  part  of  the  will  and  settlement,  the 
husband  had  a  life  interest  in  all  the  property.    Thus 
far  the  husband  had  by  the  will  or  settlement  a  life 
interest  in  every  part  of  the  property,  the  subject  of 
the  settlement.    Now  she  proceeds  to  give,  after  his 
death,  what  she  describes  as  the  rest  and  residue  of  my 
monies  and  other  my  personal  estate.    Now  no  doubt 
the  terms  **  my  monies  and  other  my  personal  estate'^ 
do  not  in  themselves  include  property  over  which  the 
testatrix  had  only  a  power  of  appointment.     But  here 
die  professes  to  give  her  monies,  &c.,  and  adds  the 
words  /  direct  and  appointj  ^c,  and  she  so  directs 
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and  appoints  to  persons  who  are  within  the  description 
of  the  persons  in  whose  favour  the  specific  power  was 
created ;  viz.  relations  within  the  eighth  degree.  Now 
the  question  is,  whether  this  clause  (taken  with  what 
follows)  operates  as  an  execution  of  the  power  of  ap- 
pointing the  property  comprised  in  the  second  portion ; ' 
that  is,  all  the  remainder  of  the  stock,  &c.,  after 
setting  apart  the  3000/.  out  of  it. 


The  question  whether  a  will  (duly  executed)  operates  as 
an  execution  of  a  power  is  a  question  of  intention,  and  the 
Courts  have  determined  that  there  are  only  two  modes 
in  which  the  intention  can  be  collected.  The  first  is  by 
the  will  referring  to  the  power,  and  expresdng  an  inten- 
tion to  execute  it,  though  not  referring  to  the  property ; 
the  second,  by  dealing  with  the  specific  property,  though 
not  referring  to  the  power.  The  proposition  is  accord- 
ingly well  settled  that  there  must  be  a  reference  either 
to  the  power  or  to  the  property  comprised  in  the  power. 
I  am,  therefore,  to  determine  this  question  as  to  the 
property  comprised  in  the  second  portion.  Did  the 
testatrix  intend  to  execute  her  power  as  to  three  por^ 
lions  of  the  property,  the  smaller  portions  of  it,  (which 
she  clearly  did,)  and  not  to  execute  it  as  to  the  other 
portion,  comprising  the-  great  bulk  of  the  property! 
She  sets  out  by  stating  that  she  makes  this  tes- 
tamentary instTument  by  virtue  of  the  power.  Now  it 
appears  to  me  that  unless  there  is  something  rendering 
it  almost  impossible  to  suppose  that  as  to  some  par- 
ticular portion  of  the  property,  she  meant  to  execute 
the  power,  that  clause  alone  leads  strongly  to  the  conclu- 
sion that  she  did  intend  to  exercise  the  power  as  to  all. 

It  is  argued  upon  that,  that  she  refers  to  the  power,  while 
she  had  in  fact  fowr  powers ;  and  it  is  said  she  does  not 
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say  she  makes  her  will  by  virtne  of  the  four  powers,  but 
by  virtue  of  the  power ;  and  then  she  proceeds  to  recite 
expressly  one  of  the  poioers.  Now  no  doubt,  in  technical 
language,  this  lady  may  be  said  to  have  had  four  powers. 
But  substantially  it  may  be  said  with  equal  accuracy, 
that  die  had  one  power  to  dispose  of  four  portions 
of  property ;  she  had  no  power  to  make  a  will  at  all 
(otherwise  than  as  to  her  savings),  except  as  she  had  it 
by  force  of  the  settlement,  and  she  says  by  virtue  of  the 
power  *'  I  do,^  &c. ;  and  then,  although  she  only  men- 
tions specificaOy  one  of  the  powers,  or  to  use  another 
form  of  language,  the  power  to  dispose  of  one  portion  of 
the  property,  she  does,  without  reference  to  the  power  to 
dispose  of  the  third  pcHrtion  and  fourth  portion,  actually 
dispose  of  them.  Now,  if  her  referring  to  the  power  to 
diqxne  of  the  first  portion  is  a  reason  for  inferring  that 
she  did  not  intend  to  dispose  of  the  second,  it  is  equally 
a  reason  for  inferring  that  she  did  not  intend  to  dispose  of 
the  third  and  fourth :  but  I  am  precluded  from  such  an 
inference,  by  the  fact  that  she  has  disposed  of  them.  It 
does  not,  then,  appear  to  me  that  the  fact  of  the  testatrix 
referring  (after  the  general  reference  at  the  commence- 
ment of  the  will)  to  the  particular  power  as  to  the  3000/., 
and  not  referring  expressly  to  the  other  powers,  is  a  rea^ 
son  why  we  are  to  conclude  that  there  was  not  an  inten- 
tion to  execute  the  power  to  dispose  of  the  second  por- 
tion. But  I  find  that  when  she  disposes  of  the  remainder 
of  the  property  comprised  in  the  third  and  fourth  por- 
tions, she  uses,  with  regard  to  that,  the  same  language 
as  in  the  clause  relating  to  the  second  portion ;  viz.  she 
speaks  of  my  shares,  &c.  Now  it  has  been  held 
repeatedly  that  if  there  is  a  reference  to  the  power,  and 
the  will  purports  to  be  made  in  pursuance  of  the  power, 
it  is  not  necessary  to  describe  the  property,  but  the  ex- 
pression ^*my  personal  estate"  is  sufficient.  Suppose 
Vol.  I.     N.  S.  i 
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there  had  been  no  power  but  the  power  to  dispose  of  the 
second  portion,  and  the  will  had  said,  **  by  virtue  of  the 
power  I  make  my  will,"  and  had  then  said, ''  I  give  all  my 
numey^  surely  upon  the  authorities,  that  would  be  suf- 
ficient to  operate  as  an  execution.  Am  I  to  say  that 
because  there  is  a  power  to  dispose  of  four  portions  of 
property,  and  the  testatrix  refers  to  the  power  in  the  sin- 
gular, I  must  hold  that  there  is  no  reference  to  the 
power  to  dispose  of  the  second  portion !  The  real  ques- 
tion is  this :  It  being  admitted  that  there  is  no  refer- 
ence to  the  property  itself  comprised  in  the  second  por- 
tion, is  there  here  a  reference  to  the  power  to  dispose  of 
that  portion !  I  think  there  is  a  reference  to  the  power, 
and  that  when  she  uses  the  words  power  and  authority^ 
she  does  it  in  the  sense  of  the  power  and  authority  given 
by  the  settlement  to  make  a  will,  disposing  of  the  vari- 
ous portions  of  property  comprised  in  the  settlement;  I 
am  therefore  of  opinion,  so  far  as  regards  the  property 
comprised  in  the  second  portion,  and  without  any  doubt 
upon  the  subject,  that  the  testatrix  did  intend  to  execute 
her  power  over  that  portion ;  and  it  is  not  immaterial  to 
observe  that  with  reference  to  every  portion  of  pro- 
perty which  she  professes  to  dispose  of,  she  always  has 
regard  to  the  question  whether,  by  the  terms  of  the 
settlement,  her  power  could  be  exercised  to  take  eflect 
immediately  on  her  own  death,  or  only  on  the  death  of 
her  husband,  he  surviving  her.  Then  it  is  said  that  by 
this  residuary  clause  she  makes  the  property  subject  to 
the  pajrment  of  debts,  and  that  shows  she  had  no  in- 
tention to  execute  her  power,  because  she  had  no  right 
by  the  power  to  charge  debts;  but  it  must  be  con- 
sidered what  is  contained  in  this  gift.  First,  There  is 
the  bulk  of  the  stock,  the  second  portion ;  but  there  is 
more ;  she  had,  when  disposing  of  the  3000/.,  given  out  of 
it  about  1000/. ;  and  she  had  directed  that  what  should 
be  set  apart  to  answer  the  annuity  should  be  part  of  her 
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peraonal  estate ;  and  she  directs,  that  what  should  remain 
of  the  30002.  and  the  fund  set  apart  to  meet  the 
annuity,  and  also  her  savings  out  of  her  separate  estate, 
should  go  to  her  husband  for  his  life,  and  after  his  death, 
all  that  was  to  be  part  of  the  residue  of  what  she  calls 
her  personal  estate,  so  that  what  she  disposes  of  as  my 
momiet,  as  to  part  of  it,  included  some  property  which  she 
is  disposing  of  only  by  virtue  of  the  power  given  by  the 
settlement.  Now  the  whole  property  was  originally  hers, 
and  still  was  hers  after  the  settlement  in  this  sense,  that 
there  is  no  limitation  to  children.  She  looked  upon  it 
as  hers,  and  this  is  not  matter  of  conjecture,  for  she  tells 
you  that  the  property  in  the  settlement  she  calls  hers ; 
she  speaks  of  my  plate,  my  books,  &c. ;  and  she  winds 
up  the  whole  by  saying  that  a  certain  portion  of  what  she 
has  given  shall  (all  into  the  residue,  and  she  gives  it  all 
after  the  death  of  her  husband  to  go  to  the  persons 
within  the  prescribed  degree  of  consanguinity.  I  think 
this  is  a  stronger  case  than  most  of  the  cases  of  valid 
execution  of  a  power ;  it  is  stronger  than  Churchill  v. 
Dibben  (a),  which  has  only,  comparatively,  recently  been 
made  public. 
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However,  it  would  be  useless  for  me  to  go  through  all 
the  cases ;  it  is  sufficient  to  say  that  the  principle  is  well 
established ;  that  it  is  a  question  of  intention,  and  there 
must  be  a  reference  either  to  the  power  or  to  the  pro- 
perty ;  and  it  would  be  a  loss  of  time  to  compare  the 
language  of  the  diflerent  instruments  on  which  the 
decided  cases  have  turned.  I  have  gone  through  the 
cases  cited  to  me  and  many  others,  and  I  have,  upon 
considering  them,  arrived  at  the  conclusion,  that  if  ever 
there  was  a  case  in  which  an  intention  to  execute  a  power 


(a)  Cited  supra. 
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was  shown,  this  is  that  case ;  and  my  opinion  is,  that 
this  will  is  a  valid  execution  of  all  the  powers,  that  is,  of 
the  power  and  authority  to  dispose  of  all  the  portions  of 
the  property. 

Now  to  consider  another  part  of  the  case,  viz.  that 
having  in  the  commencement  assumed  to  appoint  that 
which  she  describes  as  the  remainder  of  my  numies  to 
certain  persons,  or  rather  to  certain  classes,  she  after- 
wards goes  on  to  deal  with  the  shares  appointed  in  a  par- 
ticular way.  She  first  provides  for  the  daughters  of  her 
brother  John,  her  nieces,  a  chiss  described;  next  she 
provides  for  Charles  Day  and  Louisa  Day,  children  of 
a  deceased  niece ;  thirdly,  for  the  two  daughters  of  her 
brother  C  S.  Onley ;  that  is  three  classes,  the  daugh- 
ters of  John  Harvey,  the  two  children  named  of  her 
deceased  niece,  and  the  two  daughters  not  named  of  her 
brother  Charles ;  and  their  shares  are  to  go  to  such  of 
them  as  shall  be  living  at  her  husband's  death,  and  to 
the  issue  of  such  of  them  as  shall  be  dead. 


Now  I  ought  not  to  assume  a  possibility  almost  beyond 
possibility, — that,  at  the  death  of  the  husband,  any  of 
the  nieces  living  at  his  death  should  have  died  leaving 
great  grandchildren  of  great  grandchildren,  which  would 
be  requisite  to  bring  their  issue  beyond  the  eighth  de- 
gree. Thus  far,  then,  the  limitations  are  within  the 
power,  and  thus  far  there  is  an  absolute  appointment. 
But  then  she  says  further,  that  the  shares  of  her  nieces 
shall  be  invested  for  their  separate  use,  and  so  far  again 
there  is  nothing  exceeding  the  limits  of  the  power. 

She  then  proceeds  to  direct  the  settlement  of  the 
shares  in  favour  of  persons  who  are  not  objects  of  the 
power ;  that  is,  after  the  deaths  of  her  nieces,  the  in- 
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come  she  appoints  to  their  husbaDds,  and  Rubject  thereto 
the  principal  to  their  children  or  grandchildren,  or  any 
other  relation  in  blood  to  her  nieces,  as  they  may  ap- 
point. Now  I  need  not  say  that  the  nieces  may  have 
Uood  relations  who  are  not  relations  of  the  testatrix. 
We  have  then  an  appointment  to  the  husbands  and  to 
persons  who  are  not  within  the  prescribed  class,  but  who 
are  eqnally  objects  of  appointment  with  other  relations 
of  the  blood  of  the  nieces  who  may  be  within  it.  Now 
when  an  appointment  is  to  a  class,  some  of  whom  are 
within,  and  others  are  not  within,  the  proper  limits  of  the 
power,  if  the  dass  of  persons  is  ascertained,  so  that  you 
can  point  to  J .,  who  is  within  the  limits,  and  say  so  much 
is  to  go  to  him,  though  the  others  are  not  within  the  limits, 
yet  the  appointment  to  A.  shall  take  effect ;  but  if  the  ap- 
pointment IB  to  a  chiss,  some  of  whom  may,  and  others  may 
not,  be  objects  of  the  power,  and  there  is  nothing  to  point 
oat  what  portion  is  to  go  to  those  who  are  within  the 
power,  and  what  to  those  who  are  not,  the  whole  fails.  I 
think  therefore  that  here  the  limitations  attempted  to  be 
engrafted  on  the  shares  of  the  nieces  by  settlement  are 
void,  except  the  limitation  to  their  separate  use  for  their 
lives,  and,  as  to  Caroline  Onletf*s  share,  the  limitation 
over  to  the  other  nieces  and  their  issue  on  her  decease. 
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[His  Honor  was  proceeding  to  dispose  of  the  question 
what  would  be  the  effect  on  the  limitations,  in  them- 
selves good,  if  they  stood  alone,  of  their  being  coupled 
with  limitations  in  excess  of  the  power,  when  he  was  re- 
minded that  it  had  been  agreed  that  the  question  of  the 
effect  of  the  appointments  should  not  be  argued  till  the 
question  whether  the  power  had  been  exercised  at  all, 
should  have  been  decided.  The  Court  having  now  de- 
cided that,  the  remaining  points  were  still  to  be  argued ; 
the  case  accordingly  stood  over  till  the  12th  July,  \vhen 
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the  questions  between  the  appointees  and  the  next  of 
kin,  and  the  appointees  inter  se^  were  argued.] 

Mr.  K.  Parker  and  Mr.  Haines^  for  the  representa- 
tives of  John  Harvey y  who  would  be  entitled  in  default 
of  appointment. 

We  are  entitled  at  any  rate  to  everything  attempted 
to  be  appointed  after  the  life  estates  of  the  nieces;  the 
intention  was  to  appoint  to  the  nieces,  not  absolutely, 
but  only  for  life.  The  persons  to  whom  an  attempt  is 
made  to  appoint  in  remainder,  are  not  capable  of  taking ; 
but  that  failure  cannot  enlarge  the  original  gift;  and 
the  unappointed  part,  viz.  the  remainders  over,  go  to  the 
next  of  kin. 

But  we  say  the  effect  of  the  knguage  of  the  appoint- 
ment goes  much  further.  The  appointment  is  to  a  class 
who  shall  be  living  at  the  husband's  death ;  some  of  the 
appointees  might  be,  and  in  fact  were,  and  some  of  them 
might  not  be,  and  in  fact  were  not,  living  at  the  hus- 
band's death.  Now  a  gift  to  an  unascertained  class, 
some  of  whom  may  be  capable  of  taking,  and  some  not,  is 
altogether  bad.  Sadler  v.  Pratt  (a)  will  be  cited  against 
this,  but  that  case  is  distinguishable  from  the  present. 
There  the  class  was  ascertained  at  the  death  of  the  ap- 
pointor ;  here  it  cannot  be  ascertained  till  the  death  of 
the  husband.  Rauiledge  v.  Dorril  (b)  and  Cree  v.  Audr 
ley  (c)  support  our  argument.  There  the  appointment 
was  held  bad.  [They  cited  also  Lassence  v.  Tiemey  (<0*] 
We  say,  therefore,  that  the  appointment  to  the  nieces 
was  altogether  void ;  but  if  not  void  in  toto,  at  least  only 


(a)  5  Sim.  632. 

(b)  2  Ves.  356. 


(c)  1  Cox,  324. 

(<0  I  Mac.  &  Gold.  551. 
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Mr.  £•  Oliver  argued  in  the  same  interest,  for  the 
representatives  of  the  other  next  of  kin. 

Mr.  Z.  Wigram  and  Mr.  Law^  for  Mrs.  BeUman^ 
cited  Bwrrell  v.  Baskerfield  (a). 

Mr.  Campbell  and  Mr.  T.  C.  Wright^  in  support  of 
the  appointment  to  the  nieces. 

There  is  primarily  a  good  appointment  to  the  nieces 
absolutely.  The  attempt  to  cut  that  down  fails ;  if  it 
fails  as  to  the  intended  appointees,  it  fails  also  in  de- 
stroying  the  antecedent  well  appointed  interests ;  it  is  in 
fact  a  nullity,  andthe  original  gift  absolutely  to  the  nieces^ 
is  left  subsisting. 

Mr.  Walker  and  Mr.  (7.  Hall^  for  the  persons 
representing  the  children  of  Sarah  Herring,  who 
died  after  the  testatrix  and  before  her  husband,  cited 
ShtUtUworth  v.  Crreaves  (ft),  Viner  v.  Francis  (c),  Cfray 
V.  Gorman  (d),  Salisbury  v.  Petty  («;,  Winckworth  v. 
Winckworth  (/). 

Mr.  Bailey^  Mr.  Edward  Turner^  Mr.  Bacany  Mr. 
Biggj  Mr.  Wetherelly  and  Mr.  Keen,  for  other  parties. 


(a)  18  L.  J.,  Ch.  422. 
(ft)  4  Myl.  &  K.  35. 
(c)  Br.  C.  C.  658. 


(<0  2  Hare,  268. 
(e)  3  Hare,  86. 
(/)  8  Beav.  576. 
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Mr.  K.  Parker^  in  reply,  referred  to  2  Spmce^  104» 
2  Jarm.  on  Wills,  76. 

The  foUo  wing  cases  were  also  cited  in  the  coarse  of  the 
arguments : — Palsgrave  v.  Atkinson  (a),  Tytherleigh  y. 
Harbin  (&),  Behh  v.  Beckwith  (c),  Trower  v.  Butts  {d), 
Smither  y.  WiUock  {e). 

On  the  22nd  July,  the  Vigb-Chancbujob  delivered  the 
following  judgment : — 

In  this  case  of  Harvey  v.  Stracey,  it  having  been  de- 
termined that  the  testatrix,  Mrs.  Morrison^  intended  to 
execute  that  power  which  was  given  to  her  by  the  set- 
tlement in  respect  of  what  is  in  the  settlement  called  the 
residue  of  certain  property,  what  I  have  now  to  deter- 
mine is,  what  18  the  eflTect  of  the  appointment  which  she 
has  made  or  purported  to  make  of  that  portion  of  the  pro- 
peily.  The  first  question  that  has  been  raised  is  a  ques- 
tion respecting  the  construction  of  the  power  itself.  The 
power  is  in  this  form :  The  trustees  are,  after  the  death 
of  Mr.  Morrison^  in  case  of  his  surviving  his  wife,  to 
stand  possessed  of  the  fund  in  question,  and  the  divi- 
dends, interest,  and  annual  produce  thereof,  in  trust  for 
all  and  every,  or  such  one  or  more,  exclusively  of  the 
others  or  other  of  the  relations  in  blood  of  the  said 
Sarah  Harvey  at  the  time  of  her  decease,  within  the 
eighth  degree  of  consanguinity  to  her  at  such  age,  day, 
or  time,  or  respective  ages,  dajrs,  or  times,  and  if  more 
than  one  in  such  shares  and  proportions,  and  with  such 
annual  sums  of  money,  and  future,  or  executoiy,  or  other 


(a)  1  CoU.  190. 

(b)  6  Sim.  329. 

(c)  2  Beav.  308. 


(d)  1  Sun.  &  Stu.  181. 

(e)  9  Yes.  238. 
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trusts,  Buch  anniud  Boms  of  money,  and  futore,  or  exe- 
caioiy,  or  other  trusts  being  for  the  benefit  of  the  said 
relations  in  blood  of  the  said  Sarah  Harvey^  within  the 
degree  aforesaid,  or  some  or  one  of  them,  and  in  such 
manner  as  the  said  Sarah  Harvey  shall,  notwithstanding 
her  ooyerture,  by  her  last  will  and  testament  in  writing, 
or  any  codicil  or  codicils  in  writing,  or  any  writing  or 
writings  in  the  nature  of  or  purporting  to  be  a  will  or 
codicil,  to  be  signed  and  published  by  her  in  the  presence 
of,  and  to  be  attested  by,  two  or  more  credible  witnesses, 
direct  or  appoint.  Now  it  is  contended  that  although 
the  appointment  must  be  made  originally  to  relations 
living  at  the  time  of  her  decease  within  the  eighth  degree 
of  consanguinity,  yet  that  it  is  competent  under  this 
power  to  Mrs.  Morrison  to  engrail  any  limitations  or 
any  charges  on  the  property  she  may  thus  appoint,  in 
&vour  of  persons  who,  being  relations  within  the  eighth 
degree  of  consanguinity,  might  not  be  living  at  her  de- 
cease ;  in  other  words,  that  the  restriction  of  the  class 
to  persons  living  at  her  decease,  does  not  apply  to  the 
subsequent  part  of  the  power,  but  only  to  the  prior  part 
of  it.  I  confess  it  appears  to  me  there  is  no  ground  for 
questioning  the  construction  of  the  power.  The  settlor 
meant  that  it  should  be  appointed  among  the  relations 
of  Mrs.  Morrison  within  the  eighth  degree  of  consan- 
guinity, living  at  her  decease ;  and  having  described  that 
class  of  persons,  she  afterwards  mentions  the  said  rela- 
tions in  blood  within  the  degree  aforesaid.  Now  suppos- 
ing that  the  power  had  been  to  appoint  to  relations 
living  at  the  death,  and  afterwards  there  was  mention  of 
the  said  relations,  surely  that  would  mean  the  relations 
living  at  the  death ;  there  it  is  the  relations  within  the 
dghth  degree  living  at  the  death,  and  then  afterwards 
\hi^  said  relations  wUhin  the  degree  aforesaid.  I  have  no 
doubt  that  the  meaning  is,  that  the  limitations  which  it 
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is  competent  to  the  appointor  to  make,  or  the  charges 
which  ahe  may  create  upon  the  fund,  were  required  to 
be  to  the  same  chiss  of  relations  as  the  original  q)point- 
ment,  viz.  to  relations  within  the  eighth  d^rree  liring  at 
the  death  of  Mrs.  Morrison  ;  and  that  any  appointment 
to  relations  not  living  at  her  death,  although  within  the 
eighth  degree,  is  invalid  and  cannot  take  effect,  as  being 
made  to  persons  who  were  not  appointees  designated  by 
the  power. 


That  being,  in  my  opinion,  the  construction  of  the 
power,  the  next  question  for  consideration  is,  what  is  the 
effect  of  that  part  of  Mrs.  MorriunCs  wiU,  which  in  the 
first  instance  purports  to  execute  this  power.  I  leave 
out  of  consideration,  for  the  present,  the  subsequent  part 
of  the  will,  by  which,  after  having  made  an  appointment, 
she  proceeds  to  direct  how  the  shares  thus  appointed 
shall  be  settled.  Now,  in  the  first  instance,  the  appoint- 
ment is  made  in  favour  of  the  following  description  of 
persons :  All  and  every  the  daughters  of  my  brother, 
John  Harvey f  Charles  Day,  and  Louisa  Day^  nominatim 
(they  being  children  of  a  deceased  daughter  of  John 
Harvey),  and  the  two  daughters  of  my  brother,  Charles 
Savill  Onley.  I  stop  there  to  consider  what  class  would 
be  included  in  that  description.  The  question  is,  whether 
that  description  would  or  would  not  include  any  daugh- 
ters of  the  brother,  John  Harvey,  who  might  be  bom 
after  the  death  of  the  testatrix.  Now  the  first  question 
for  consideration  is,  what  would  be  the  construction  of 
those  words  if,  instead  of  their  being  used  in  an  appoint- 
ment under  a  power,  they  were  used  by  the  testatrix  in 
bequeathing  her  own  property.  Supposing  she  had  be- 
queathed her  own  property  after  the  death  of  her  hus^ 
band,  Mr.  Morrison^  to  all  and  every  the  daughters  of 
her  brother,  John  Harvey^  and  the  two  Days,  nondnatimt 
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and  the  two  daagfaters  of  Charles  SaviU  Otdey^  would  or 
would  not  that  include  any  daughters  of  John  Harvey 
who  might  be  bom  after  the  death  of  the  testatrix! 
Now  the  pl^  rule,  I  may  say  the  universal  rule,  in  such 
a  case  as  this,  is^  that  where  a  bequest  is  made  to  the 
children  of  A.  at  the  death  of  another  person,  or  at  a 
future  period,  all  the  children  of  A.  who  shaU  come  into 
existenoe  before  the  period  of  distribution  shall  be  in- 
cluded in  that  bequest.  Now  in  this  case,  by  the  veiy 
tenns  of  the  settlement  which  created  the  power,  Mr. 
Morrison^  the  intended  husband,  had  a  life  interest  in 
this  portion  of  the  property ;  and  then  the  power  being 
to  appoint  after  his  death,  the  testatrix  appoints  to  all 
and  ereiy  the  children  of  her  brother,  John  Harvey  ^ 
that  is,  appoints  at  the  death  of  her  husband  to  all  and 
every  the  children  of  John  Harvey.  If  that  had  been 
a  bequest  by  a  testator  of  his  own  property,  there  is  no 
doubt  it  would  have  included  eveiy  daughter  of  John 
Harvey  who  might  come  into  existence  after  the  death 
of  the  testatrix  and  before  the  death  of  Mr.  Marriaon^ 
which  was  the  period  of  distribution.  Now  this  rule 
applies  not  only  to  the  case  when  the  period  of  distribu- 
tion is  postponed  until  the  expiration  of  a  life  estate 
created  by  the  testator  himself,  but  to  the  case  where  he 
has  only  a  reversionary  interest  expectant  upon  a  life 
estate  previously  subsisting,  and  then  disposes  of  the  fiind 
to  take  eflect  after  the  death  of  the  tenant  for  Ufe,  as  in 
this  case.  That  was  held  in  the  case  of  Walker  v. 
Shore  (a),  by  Lord  Eldon.  He  said,  the  distinction 
attempted  between  the  case  where  the  gift  is  to  the 
children  living  at  the  expiration  of  a  life,  where  the  life 
interest  is  created  by  the  testator  himself,  and  the  case 
where  the  testator  has  only  a  reversionary  interest  ex- 
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pectant  upoa  an  existing  life  estate,  is  too  thin ;  and  the 
same  rule  applies  to  the  one  as  to  the  other ;  and  this 
rule  of  letting  in  aO  members  of  the  dass  who  shall  come 
into  existence  before  the  period  of  distribution,  is  so 
strong  that  it  must  prevail  even  in  a  case  in  which  the 
Court  thinks  it  very  probable  that  the  testator  meant  to 
confine  the  bequest  to  children  living  at  his  death.  That 
was  expressly  laid  down  by  Lord  Eldon  in  that  same 
case  of  Walker  y«  Share.  But  it  is  contended  that  in 
this  case  the  terms  of  the  bequest  itself  present  reasons 
for  putting  a  different  construction  upon  this,  even  if  it 
had  been  the  case  of  a  bequest ;  for  it  is  contended  that 
inasmuch  as  in  this  case  the  bequest  (or  rather  in  this 
case  the  appointment,  but  I  am  treating  it  at  present  as 
if  it  had  been  a  bequest  of  the  testator's  own  property,) 
is  to  all  and  every  the  children  of  my  brother  John  and 
to  the  two  Days,  nandnatimj  and  to  the  two  daughters 
of  my  brother  Charles;  it  is  contended  that  inasmuch 
as  she  mentions  the  two  daughters  of  my  brother 
Charles^  meaning  of  course  two  daughters  who  were 
then  existing,  and  whom  she  then  knew  and  meant  to 
designate  as  individuals,  therefore  the  same  construction 
must  be  applied  to  the  bequest  to  the  daughters  of  her 
brother  John.  It  is  said  that  it  is  unreasonable  to  sap- 
pose  that  she  meant  differently  with  respect  to  the 
daughters  of  her  brother  John,  from  that  which  she 
clearly  meant  as  to  the  daughters  of  her  brother  Charles ; 
for  that  as  to  the  daughters  of  her  brother  Charles  she 
clearly  meant  to  include  only  the  two  who  were  then 
living.  Now  even  if  this  argument  were  sufficient  to 
raise  in  my  mind  an  impression  that  the  testatrix  pro- 
bably did  mean  to  include  only  the  daughters  then 
living,  yet  even  in  that  case,  on  the  authority  of  Lord 
EldovLS  opinion  in  Walker  v.  Shore^  I  should  still  be 
obliged  to  adhere  to  the  rule  which  has  really  become 
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a  caDon  of  construction.  But  so  far  from  this  argument 
appearing  to  me  to  arise  from  the  circumstances  upon 
which  it  is  founded,  it  appears  to  me  that  they  afford 
an  aigument  directly  the  contrary  way ;  for  if  she  meant 
to  include  only  the  daughters  of  John  then  living,  as 
well  as  only  the  daughters  of  Charles  then  living,  why  in 
describing  what  daughters  of  Charles  she  meant  to  take 
should  she  carefully  mention  *^  the  two  daughters  of  my 
brother  Charles^"  and  in  the  very  same  sentence,  in 
describing  what  daughters  of  John  she  meant  to  take, 
use  language  which  seems  carefully  intended  to  extend 
the  description  to  all  the  daughters  of  John^  whether 
they  should  then  be  living  or  not  ?  BesideSi  the  argu- 
ment for  excluding  any  after-born  daughters  of  John  is 
based  upon  the  assumed  probability  that  the  testatrix 
had  the  same  intention  with  respect  to  the  daughters  of 
John  as  she  had  with  respect  to  the  daughters  of  Charles. 
That  is  the  basis  of  the  argument ;  and  yet  the  argu- 
ment, even  if  it  were  successful,  would  still  fail  to  work 
out  this  assumed  parity  of  intention  with  regard  to  the 
daughters  of  John  and  the  daughters  of  Charles^  for  it 
is  clear  that  if  a  daughter  of  John  had  been  bom  be- 
tween the  date  of  the  will  and  the  death  of  the  testatrix, 
such  daughter  of  John  must  necessarily  have  been  in- 
cluded in  the  bequest,  even  assuming  that  daughters  bom 
after  the  death  of  the  testatrix  might  be  excluded ;  the 
gift  must  necessarily  include  all  the  daughters  of  John 
alive  at  the  testatrix'^s  death ;  but  with  respect  to  the 
daughters  of  Charles^  by  the  very  terms  of  the  bequest  to 
those  daughters,  which  terms  are  '*  to  the  two  daughters^ 
of  Charles ;  if  Charles  had  had  a  daughter  bom  between 
the  date  of  the  will  and  the  death  of  the  testatrix,  that 
daughter  would  be  excluded.  If  we  are  to  assume  that 
the  testatrix  had  the  same  intention  with  respect  to  the 
daughters  of  John  as  she  had  with  respect  to  the 
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daughtera  of  Charles^  which  is  the  whole  basis  of  the 
argument,  the  only  oonstroction  which  could  give  efiect 
to  that  supposed  intention  would  be  to  limit  the  words 
*'all  and  every  the  daughters  of  John^^  to  daughters 
living  at  the  date  of  the  will.  That  is  a  construction 
which  it  would  of  course  be  impoasible  to  maintain,  and 
indeed  none  of  the  counsel  have  attempted  to  suggest 
any  such  construction.  If  then  this  had  been  the  be- 
quest of  a  testatrix^s  own  property,  I  think  it  quite 
clear  that  all  the  daughters  of  JoIul,  who  might  be  bom 
at  any  time  before  the  fund  became  distributable  by  the 
death  of  Mr.  Manison^  would  be  entitled  to  share ;  can 
I  then  put  a  diflerent  construction  upon  the  terms  of  the 
will  because  this  is  a  case  not  of  a  bequest  of  a  testar 
trix's  own  property,  but  of  the  execution  of  a  power  f 
Suppose  the  power  had  been  a  general  power,  that  is,  to 
appoint  to  any  body  that  the  testatrix  pleased,  it  is  dear 
I  could  not  have  varied  the  terms  of  the  bequest  in  order 
to  give  it  e£kct ;  I  must  put  the  same  construction  upon 
the  terms  as  I  should  have  put  upon  them  if  it  had  been 
a  bequest  of  the  testatrix'^s  own  property.  But  then  it 
is  contended  that  I  ought  to  put  a  different  construction 
on  the  words  in  the  present  case,  in  order  to  make  them 
fit  on  to  the  terms  of  the  power,  «l  ret  mo^oa/ieeU.  Now 
it  does  appear  to  me,  I  confess,  that  when  the  testatrix 
in  executing  a  power,  has  adopted  hmguage  which,  when 
used  in  an  ordinary  case  of  bequest,  has  a  natural,  rear 
sonable,  and  appropriate  meaning,  a  meaning  so  in- 
variably applied  to  it  by  the  Courts,  that  it  has  become 
a  canon  of  construction,  it  would  be  most  dangerous  to 
wrest  that  language  to  a  diflerent  meaning,  for  no  other 
reason  than  that  by  so  doing  we  shall  make  it  better  suit 
and  fit  on  to  the  power.  I  know  of  no  authority  that 
would  justify  me  in  so  doing ;  on  the  contrary,  it  has 
been  decided  over  and  over  again,  that  it  cannot  be  done 
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even  for  the  purpose  of  preyenting  an  appointment  being 
altogether  invalid  on  account  of  remotenesB ;  and  that  is 
a  case  surely  in  which  the  argument  ut  ru  magii  vahat 
would  apply  much  more  strongly  than  to  the  present 
case.  I  am  of  opinion  that  I  must  apply  to  the  language 
of  the  testatrixt  the  same  construction  which  it  would 
receive  in  the  case  of  an  ordinary  bequest,  and  hold  that 
any  daughter  of  JohHy  bom  after  the  death  of  the  tes- 
tatrix and  before  the  death  of  Mr.  Morrison^  when  the 
fund  would  become  distributable,  would  be  included  in 
the  terms  of  the  appointment.  I  have  abstained  from 
laying  any  particular  stress  upon  these  words  "  all  and 
every  the  daughters  of  John,'"  because  in  my  opinion  the 
oonstruction  would  have  been  the  same  if  those  words 
had  not  b«en  there ;  but  I  cannot  help  thinking  that  the 
introduction  of  those  words  '^all  and  every,^'  tends  very 
much  to  negative  the  supposition  that  the  testatrix,  giv- 
ing to  all  and  every  the  daughters  of  John^  did  not  mean 
to  include  all  and  every  the  daughters  of  John. 
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Being  then  of  opinion  that  the  testatrix  has  in  fact 
appointed  or  attempted  to  appoint  the  fund  to  all  the 
daughters  of  John,  including  those  who  might  come  into 
existence  at  any  time  before  the  death  of  Mr.  Marrieon^ 
and  to  the  two  Daye^  and  to  the  two  daughters  of 
Charley  I  have  next  to  consider  the  question  what 
issue  of  those  persons  are  comprised  in  the  description, 
"and  to  the  issue  of  such  of  them  as  shall  then  happen 
to  be  dead;^  that  is,  at  the  death  of  Mr.  Morrison, 
because  it  is  given  to  all  and  every  the  daughters  of 
John  and  the  two  Days^  and  the  two  daughters  of 
Charlee,  or  such  of  them  as  shall  be  living  at  the  death 
of  Mr.  Morrison ;  and  then  come  these  words  which  I 
have  now  to  consider,  '*  and  to  the  issue  of  such  of  them 
as  shall  <Aen  happen  to  be  dead.^  What  issue,  I  say ,  would 
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be  included  in  that  appointment  or  in  that  bequest !  I 
think  there  can  be  no  doubt  whatever  that  this  description 
cannot  properly  be  limited  to  the  issue  of  those  danghr 
ters  living  at  the  testatrix's  own  death,  but  that  it  must 
include  all  the  issue  who  might  come  into  existence  at 
any  time  before  the  death  of  Mr.  Morrison.  The  result 
then  is  this,  that  whereas  the  objects  contemplated  by 
the  power  are  confined  to  persons  living  at  the  tes- 
tatrix's own  death,  the  persons  or  class  of  persons  to 
whom  the  testatrix  has  appointed  the  fund  or  attempted 
to  appoint  the  fund,  comprise  or  might  comprise  per- 
sons not  living  at  her  death ;  that  is,  comprise  or  might 
comprise  persons  not  being  objects  designated  by  the 
power.  Indeed,  it  is  obvious  that  it  might  have  hap- 
pened that  not  one  of  the  persons  to  whom  the  tes- 
tatrix intended  to  appoint  and  did  appoint  in  terms, 
might  have  been  an  object  of  the  power ;  for,  by  the 
terms  of  the  appointment,  no  one  could  take  who  should 
not  be  livmg  at  the  death  of  Mr.  Morrison ;  and  it 
might  have  happened  that  all  the  daughters  of  John^nd 
Charles  living  at  the  testatrix'^s  death,  and  all  their  issue 
living  at  her  death,  and  the  two  Days^  might  have  died 
before  Mr.  Morrison^  and  at  his  death  there  might  have 
been  living  only  after-bom  daughters  of  John  and  after^ 
bom  issue  of  some  of  the  deceased  daughters,  not  one  of 
whom  would  have  been  within  the  scope  of  the  power. 
Now  the  events  that  actually  happened  were  these-: — 
First  of  all,  there  was  no  daughter  of  John  bora  after  the 
date  of  the  will  or  after  the  death  of  Mrs.  Morrison ; 
one  of  the  daughters  of  John  had  died  leaving  children ; 
one  of  the  two  daughters  of  Charles  had  died  leaving 
children,  and  Louisa  Day^  one  of  the  two  Days  named 
in  the  will,  who  had  married  Mr.  Blake,  had  also  died, 
leaving  a  child.  Two  of  the  children  left  by  the  deceased 
daughter  of  John  (that  is,  Mrs.  Onley)  were  living  at 
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the  testatrix's  death,  one  was  en  ventre  $a  mhre,  and  two 
others  were  bom  after  the  testatrix's  death.  With 
regard  to  the  children  left)  by  Mrs^  Herring,  the  de- 
ceased daughter  of  Charles^  there  were  five  of  them,  and 
all  five  were  living  at  the  death  of  the  testatrix,  and 
therefore  objects  of  the  power ;  and  with  regard  to  the 
child  of  Mrs.  Blake  (that  is,  Louisa  Day),  that  child 
was  bora  aft^  the  testatrix^s  death,  therefore  that  child 
was  not  an  object  of  the  power.  So  that  of  the  persons 
alive  at  Mr.  Merrisan^s  death,  who  were  described  in 
the  description  of  persons  or  class  of  persons  in  whose 
&voar  the  appointment  was  made  or  purported  to  be 
made,  some  were  objects  not  designated  by  the  power, 
as  haying  been  born  since  her  death.  They  were  all, 
however,  within  the  power,  so  far  as  being  all  within  the 
eighth  degree  of  consanguinity.  In  this  state  of  things 
the  following  points  have  been  insisted  on  by  the  counsel 
for  the  next  of  kin  of  the  testatrix,  who  would  be  en- 
titled in  default  of  appointment  by  the  terms  of  the 
settlement.  First,  they  say  with  respect  to  the  appoint- 
ment in  favour  of  the  daughters  of  John,  and  the  two 
Ih^$,  and  the  two  daughters  of  Charles,  or  such  of  them 
as  should  be  living  at  the  death  of  Mr.  Morrison,  that 
as  this  would  have  included  daughters  of  John,  who  might 
have  been  born  after  the  testatrix^s  death,  that  is,  as  it 
would  have  included  persons  not  being  objects  designated 
by  the  power,  the  appointment  is  altogether  void  on  that 
account  ab  initio,  although  it  turned  out  that  there  were 
no  such  persons.  And  secondly,  they  contend  with 
respect  to  the  appointment  in  favour  of  the  issue  of  such 
of  those  as  might  be  dead  at  the  death  of  Mr.  Morrison, 
that  as  these  not  only  would  have  included,  but  actually 
did  include,  issue  bora  after  the  testatrix^s  death,  that 
is,  persons  not  being  objects  of  the  power,  the  appoint- 
ment becomes  void  on  that  account.  Therefore  the 
Vol.  I.     N.  S.  k 
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abstract  questions  to  be  decided  are  these :  first,  is  an 
appointment  which  is  made  to  take  effect  at  a  future 
period,  void  idt.initiOf  because  it  may,  when  that  period 
arrives,  include  persons  not  being  objects  designated  by 
the  power;   and  secondly,  does  such  an  appointment 
become  void  in  toto,  because  it  turns  out,  when  the 
period  does  arrive,  that  it  actually  does  include  persons 
not  being  objects  of  the  power.     Now  the  authorities 
upon  these  two  questions  do  not  go  quite  to  the  precise 
extent  of  distinctly  answering  those  questions,  but  with 
their  assistance,  and  calling  in  aid  some  conclusions 
which  I  think  cannot  be  controverted,  it  appears  to  me 
that  it  is  not  difficult  to  solve  these  questions.   The  case 
of  Sadler  v.  Pratt  goes  at  least  to  this  extent,  that  an 
appointment  nuide  in  S&vour  of  persons,  some  of  whom 
are  objects  of  the  power,  and  others  not,  might  be  valid 
quoad  the  shares  appointed  to  objects  of  the  power, 
although  void  as  to  the  rest.    That  was  distinctly  de- 
cided in  Sadler  v.  Pratt.     But  it  is  contended  on  the 
part  of  the  next  of  kin,  that  that  case  does  not  govern 
the  present,  because  there  the  appointment,  which  was 
made  by  will  under  a  power,  was  to  take  effect  imme- 
diately on  the  death  of  the  appointor,  and  therefore  at  the 
moment  when  the  will  executing  the  power  came  mto 
operation,  the  persons  in  whose  favour  the  appointment 
was    made  were   ascertained;  and  it  was  very  well 
known  which  of  the  objects  was  capable  of  taking,  and 
what  share  each  would  take ;    whereas  in  the  present 
case,  every  thing  must  be  kept  in  suspense  until  the  death 
of  Mr.  Morrison ;  for  until  that  event  happens,  it  could 
not  be  known  who  the  appointees  would  be,  or  ^ch 
of  the  appointees  would  be  capable  of  taking  as  objects 
of  the  power,  or  what,  shares  they  would  respectively 
take  as  objects  of  the  power,  or  what  shares  they  would 
respectively  take  by  virtue  of  the  appointment    Is  it 
then  essential,  for  that  is  the  question  that  is  thus  raised. 
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18  it  eaBeniml  to  the  validity  of  eq  ^>pointiiient,  that 
these  matters  should  be  capable  of  being  ascertained  at 
the  moment  when  the  will  exercising  the  power  comes 
into  operation  by  the  death  of  the  testator  i  That  it  is 
not  so  will,  I  thinky  be  made  apparent  by  suggesting  a 
few  very  simple  cases.  Suppose  a  fund  settled  in  trust 
hr  A.  for  life,  and  after  his  death  in  trust  for  such  of 
A.*s  children  as  he  should  by  will  appoint — a  very 
common  case  of  power.  Supposing  that  he  by  will 
jqipoints  equally  among  such  of  his  children  as  being 
sons  should  attain  twenty-one,  or  being  daughters  should 
attain  twenty-one,  or  marry  under  that  age ;  and  he  dies 
leaving  several  infimt  children.  Could  it  be  contended 
for  a  moment  that  that  appointment  would  not  be  per- 
fectly valid  !  It  is  clear  it  would  not  be  too  remote ;  it 
would  be  perfectly  valid ;  and  yet  in  that  case,  which  is 
one  of  the  simplest  that  can  be  suggested,  at  the  death 
of  the  appointor  it  cannot  be  ascertained  who  will  take 
undor  the  appointment,  or  in  what  shares  they  will  take, 
because  it  cannot  then  be  ascertained,  inasmuch  as  the 
children  are  still  infants,  which  of  them  being  sons  will 
attain  twenty-one,  or  which  of  them  being  daughters 
wiU  attain  twenty-one  or  marry  under  that  age ;  there- 
fore it  cannot  be  ascertained  until  a  future  period  what 
parsons  will  take  und^  the  appointment,  or  in  what 
shares  they  will  take.  Now  in  the  same  supposed  case 
of  a  fund  settled  in  trust  for  A.  for  life,  and  after  his 
death  for  such  of  his  children  as  he  should  appoint,  let 
me  introduce  another  ingredient  into  the  terms  of  the 
^ypointment,  and  suppose  he  i^points  one  moiety  of  the 
fund  to  such  of  his  children  as,  being  sons,  should  attain 
twenty-one  in  equal  shares,  and  the  other  moiety  to  such 
of  his  daughters  as  should  attain  twenty-one  or  marry 
under  that  age,  in  equal  shares.  There  again  the  ^ 
pmntment  would,  beyond  all  ccmtroversy,  be  valid,  and 
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yei  there  it  would  be  impossible  to  ascertain,  until  a 
future  period,  who  would  take  either  of  those  two  moie- 
ties. And  suppose  it  should  turn  out,  in  the  case  that 
I  have  last  suggested,  that  some  of  the  sons  did  attain 
twenty-one,  but  no  daughter  attained  twenty-one  or 
married  under  that  age,  what  would  be  the  effect !  The 
effect  would  be  that  it  would  be  perfectly  valid  and  good 
as  to  the  appointment  of  the  one  moiety  among  the  sons 
who  did  attun  twenty-one,  but  of  course  there  would  be 
no  appointment  as  to  the  other  moiety  by  reason  of  there 
being  no  daughters  living  to  attam  twenty-one  or  many- 
ing  under  that  age.  Now  I  will  suppose  another  cbbb  not 
quite  so  simple.  Suppose  the  fund  settled  in  trust  for 
A.  during  his  life,  and  after  his  death  in  trust  for  such 
of  the  children  of  £.,  another  person,  as  C  should  by 
will  appoint?  If  C  by  his  will  appoints  the  fund  in 
equal  shares  to  such  of  the  children  of  JB.  as  shall  be 
living  at  the  death  of  A.^  and  then  C.  dies  in  A.'s  life- 
time, of  course  it  could  not  be  doubted  that  that  would 
be  a  good  ^pointment.  But  it  would  be  in  suspense 
until  the  death  of  A.  which  children  of  B.  will  be  living. 
It  cannot  be  ascertained  until  a  future  period,  namely, 
the  death  of  J..,  which  children  of  JB.  will  take  under  the 
appointment,  and  yet  it  cannot  be  suggested  but  that 
that  would  be  a  perfectly  valid  appointment.  So  again, 
in  the  same  case,  if  C  by  hb  will  were  to  appoint  the 
fund  in  this  way,  to  such  of  the  daughters  of  £•  as,  at 
the  death  of  A.,  shall  be  living,  and  have  children 
then  living,  in  such  shares  as  shall  be  in  proportion 
to  the  number  of  their  respective  children  then  liv- 
ing, which  would  be  a  very  reasonable  and  rational  ap- 
pointment ;  and  if  there  should  be  no  daughter  then 
living  and  having  children  then  living,  then  among 
the  sons  of  B,  in  equal  shares.  That  would  be  a  good 
appointment,  and  yet,  though  putting  a  somewhat  more 
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complicated  case,  you  cannot  ascertain  who  wiO  take, 
whether  it  will  be  danghters  or  sons,  in  what  shares 
they  will  take,  how  many  there  will  be,  how  many 
will  take  at  the  death  of  A,;  and  yet  I  am  putting 
a  case  where  there  can  be  no  question  as  to  the  va« 
lidity  of  the  appointment.  In  all  these  cases,  if  you 
^ply  the  test  of  importing  the  same  limitations  into 
the  instrument  creating  the  power,  which  is  the  test 
of  the  validity  of  the  appointment,  they  would  be  per* 
fectly  good  and  valid  limitations,  and  there  is  no  reason 
why  they  should  not  be  good  and  valid  limitations  when 
created  by  the  appointment  under  the  power ;  yet  in  all 
these  casefi  it  is  left  in  suspense  until  a  future  period  who 
are  the  persons  who  will  become  the  appointees,  and  in 
what  shares  they  will  respectively  take.  If,  then,  an  ap- 
pointment by  will  is  not  void  by  reason  that  the  ap- 
pointees, who  are  to  take  by  virtue  of  the  appointment, 
or  the  shares  which  they  are  to  take,  cannot  be  ascer« 
tained  until  a  future  period,  and  if  moreover  an  appoint- 
ment is  not  void  in  toto  by  reason  that  some  of  the  per* 
sons  in  whose  favour  the  appointment  is  made  are  not 
objects  designated  by  the  power,  as  decided  in  Sadler  v. 
Pratt;  it  seems  to  follow,  first,  that  an  appointment 
which  is  made  to  take  efiect  at  a  future  period  is  not 
void  ab  initio^  because  it  may,  when  that  period  ar- 
rives, include  persons  not  being  objects  of  the  power ; 
and  secondly,  that  an  appointment  made  to  take  efiect 
at  a  future  period  does  not  become  void  in  toio^  because 
it  turns  out,  when  that  period  arrives,  that  it  actually 
does  include  persons  not  being  objects  of  the  power. 
But  then  it  has  been  argued,  on  the  part  of  the  next  of 
kin,  that  the  case  of  Oee  v.  Aud,ley^  and  the  case  of 
Rauiledge  v.  Dorrill,  are  authorities  the  other  way.  Now 
those  two  cases  were  decided  entirely  upon  the  ground 
that  the  attempted  limitation  was  void  for  remoteness. 
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Indeed  ^ith  reqpect  to  Oee  v.  Audley^  as  reported  by 
Cox,  it  does  not  appear  to  have  been  a  case  of  i4>pouit» 
ment  under  a  power  at  all ;  Cox  states  it  as  a  simple 
bequest  of  the  testator^s  own  property,  but  whether  it 
was  tbe  case  of  an  appointment  or  a  bequest,  the  limita^ 
tion  was  held  void  In  Oee  v.  AudUy^  merely  because  the 
property  was  given  to  a  class  of  persona  who  could  not 
be,  or  at  all  events  might  not  be,  capaUe  of  being  ascer- 
tained within  the  period  of  a  life  or  lives  in  being  at  tbe 
death  of  the  testator,  and  twenty-one  years  after ;  in 
other  words,  it  was  void  for  remoteness.  RoutUdge  v. 
Dorrill  was  the  case  of  an  appointment  under  a  power 
to  a  class  of  persons  who  might  not  be  ascertained  within 
the  period  of  a  life  or  lives  in  being  at  the  date  of  the 
settlement  which  created  the  power,  and  twenty-one 
years  after.  In  accordance  with  the  well-known  rule 
which  I  have  already  adverted  to,  that  an  ^>pointment 
under  a  power  will  be  void  for  remoteness,  whenever  the 
same  limitation,  if  contained  in  the  instrument  creating 
the  power,  would  be  too  remote,  if  you  introduce  the  li- 
mitations created  by  the  appointment  into  the  instru- 
ment creating  the  power,  and  see  whether  those  limita- 
tions in  the  settlement  would  be  bad,  then  they  will  be 
bad  when  created  by  the  appointment ;  but  if  they  are 
good  when  thus  introduced  into  the  settlement  itself, 
they  would  be  perfectly  good  and  not  too  remote  when 
created  by  the  instrument  which  exercises  the  power  of 
appointment.  Now  in  this  case  of  RoutUdge  v.  DorriU, 
by  the  marriage  settlement  creating  the  power,  a  par- 
ticular fund  was  settled  after  the  death  of  the  husband 
and  wife  in  trust  for  the  children  and  grandchildren  or 
issue  of  the  marriage,  in  such  shares  and  proportions, 
manner  and  form,  as  the  husband  and  wife  should  by  deed 
appoint,  or  as  the  survivor  should  by  deed  or  will  ap- 
point*    The  wife  being  the  survivor,  by  her  will  appointed 
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difierent  portions  of  the  fand  thus,  eaeh  several  portion 
was  appointed,  at  least  those  upon  which  the  question 
tnms  were  appointed,  to  one  of  her  daughters  for  life,  and 
after  her  death  to  her  children  in  equal  shares.  Now 
the  persons  designated  by  the  power  were  children  and 
grandchildren,  or  issue  of  the  marriage.  The  testatrix 
appointed  it  to  children  for  their  lives,  to  daughters  for 
their  lives,  and  after  thdr  deaths  to  children,  to  their 
children,  that  is,  to  grandchildren  of  the  marriage. 
Therefore  the  persons  in  whose  fi&vour  the  appointment 
was  made  were  mitirely  within  the  class  designated  by 
the  instrument  creating  the  power];  but  why  was  it  held 
void !  The  appointment  was  held  void,  not  because  it 
comprised  or  might  comprise  persons  not  designated  by 
the  power,  but  because  the  appointment  comprised  or 
might  comprise  persons  who  could  not  be  ascertained 
until  after  the  period  prescribed  by  the  rules  relating  to 
perpetuities,  because  it  would  include  by  its  terms  all  the 
children  of  any  daughter,  not  limited  to  all  the  childr^i 
of  the  daughter  living  at  the  death  of  some  person  who 
was  alive  when  the  power  was  created  by  the  settlement, 
bat  it  would  include  children  of  a  daughter  who  was 
bom  afiier  the  death  of  the  persons  exercising  the 
power ;  that  is,  after  the  death  of  some  person  living  at 
the  date  of  the  settlement,  and  for  that  reason  it  was 
hdid  vend.  The  ground  of  the  decision  had  nothing  to 
do  with  the  question  whether  the  class  in  whose  favour 
the  appointment  was  made  was  or  was  not  confined  to 
the  same  persons  in  whose  favour  the  appointment  could 
be  made  by  the  terms  of  the  power,  but  simply  on  the 
ground  of  its  being  too  remote.  Now  apply  to  this 
case  the  test  of  importing  into  the  instrument  creating 
the  power,  the  limitations  attempted  to  be  created  by 
the  instrument  exercising  the  power,  and  then  it  would 
stand  thus :  a  limitation  by  the  settlement  in  trust  for 
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the  husband  and  wife  f<Nr  their  lives ;  after  their  deaths  to 
unborn  children  for  their  lives ;  and  after  their  deaths  to 
the  children  of  those  unborn  children.    Obvioudy  that 
is  too  r^note.    Now  apply  the  same  test  to  the  present 
case.     (I  am  now  confining  myself  to  this  portion  of  the 
willy  I  am  not  going  into  the  ulterior  attempt  to  settle  the 
shares,  but  I  am  confining  xnjBeU  to  the  earlier  part  of 
the  appointment  in  which  she  appoints  shares  to  certain 
classes.)    Applying  that  test,  how  would  the  limitalicHis 
stand  in  the  instrument  creating  the  power !    It  would 
be  a  limitation  to  Mr.  Morrison  for  his  life ;  after  the 
death  of  Mr.  Morrison  to  the  daughters  of  the  te»- 
tatrix^s  brother  John^  and  the  two  Days^  and  the  two 
daughters  of  her  brother  Charles^  or  such  of  them  as 
should  be  living  at  the  death  of  Mr.  Morrison  (a  person 
in  existence  at  the  date  of  the  settlement),  and   to 
the  issue  of  such  of  them  as  should  be  then  dead.    That 
would  confine  all  the  persons  intended  to  take,  includ- 
ing the  issue  intended  to  take,  to  those  who  were 
living  at  the  death  of  Mr.  Morrison ;  for  neither  could 
any  daughter  of  John  or  Charles^  or  either  of  the  Dcqfs, 
take  unless  living  at  the  death  of  Mr.  Morrison ;  neither 
could  the  issue  of  any  persons  who  died  in  the  mean  time 
take  unless  living  at  the  death  of  Mr.  Morrison.    So, 
by  the  terms  of  the  appointment,  limitations  are  created, 
which,  if  imported  into  the  original  settlement,  are  per- 
fectly valid  on  the  question  of  remoteness,  by  reason 
that  they  are  all  to  take  effect ;  that  is,  that  all  the  per- 
sons to  take  must  be  ascertained  at  the  death  of  Mr. 
Morrison,   Mr.  Morrison  being  a  person  who  was  in 
existence  at  the  time  when  the  power  was  created  by  the 
settlement.     Now  it  appears  to  me  that  the  trqe  rule 
applicable  to  the  matter  now  under  consideration  is  this : 
If  a  fund  is  appointed  to  objects  of  the  power,  that  is,  if 
in  that  respect  it  is  correct,  the  appointment  will  be 
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valid,  notwithstanding  that  the  persons  who  are  to  take 
as  appointees,  or  the  shares  and  interests  which  they  are 
to  take  nnder  the  appointment,  are  made  contingent 
upon  a  futnre  event,  provided  the  contingency  must 
h4)pen  within  the  period  prescribed  by  the  rules  relat* 
mg  to  perpetuities ;  and  if  the  fund  is  appointed  not 
entirely  to  objects  of  the  power,  but  partly  to  strangers, 
it  will  be  still  valid  quoad  those  who  are  the  objects  of 
the  power,  and  the  appointment  will  £ul  only  as  to  those 
persons  who  are  not  objects  of  the  power.  Applying  that 
rule  to  the  case  now  before  me,  as  the  appointment  made 
(by  this  part  of  the  will  of  Mrs.  Morrison)  is  so  made 
that  the  persons  who  according  to  its  construction  are 
to  take  under  it,  and  the  shares  they  are  to  take  must 
oeeeasanly  be  ascertained,  and  the  interests  vested,  at  the 
death  of  Mr.  Morrison^  who  was  alive  at  the  date  of 
the  settlement  creating  the  power,  the  appointment  is 
therefore  perfectly  valid  quoad  the  shares  or  interests 
which  are  thereby  appointed  to  persons  coming  within 
the  class  designated  by  the  power ;  but  it  is  of  course  in- 
valid so  far  as  it  appoints  shares  to  persons  not  coming 
within  that  class. 
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I  have  hitherto  considered  only  the  first  part  of  this 
appointment  without  reference  to  those  subsequent  clauses 
in  which  the  testatrix  attempts  to  tie  up  and  settle  the 
shares  which  are  appointed  to  the  niece,  by  the  prior 
portion  of  that  will;  and  I  now  proceed  to  consider  the 
effect  of  those  subsequent  clauses. 


The  testatrix,  having  made  this  appointment  of  shares 
to  these  persons  answering  a  certain  description,  directs 
that  the  share  of  each  niece  shall  be  placed  out  at 
interest  by  her  executors,  and  the  income  of  the  shares 
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piud  to  her  niece  for  her  life,  for  her  separate  use.  And 
as  to  the  particuUur  niece,  Caroline  Onky^  her  share  is 
to  go  at  her  death  to  all  the  testatrix's  other  nieces  who 
should  be  then  living,  and  the  issue  of  such  of  them  aa 
shall  be  then  dead,  share  and  share  alike,  the  issue  takuig 
only  the  parent's  share.  That  implies  only  to  the  share 
of  Caroline  Onley  ;  then  as  to  each  of  the  other  meces^ 
she  directs  that  after  the  death  of  the  niece  the  interest 
of  her  share  shall  be  paid  to  her  husband  during  his  life, 
and  after  the  death  of  the  niece  and  her  husband,  then 
her  share  is  to  go  to  the  child,  children,  or  grandchildren, 
or  any  other  relation  in  blood  of  the  niece»  in  such  parts 
and  proportions,  manner  and  form,  as  the  niece  shall  by 
will  appoint,  and  in  default  of  appointment  then  to  the 
next  of  kin  in  blood  of  the  deceased,  according  to  the 
Statute  of  Distribution. 


Now,  in  this  attempted  restriction  and  limitation,  the 
direction  for  the  payment  of  the  income  of  the  share  to 
the  niece,  for  her  separate  use  during  her  life,  is  per- 
fectly unobjectionable.  Passing  by  for  a  moment  the  di- 
rections given  as  to  the  share  of  Caroline  Onley^  the  limi- 
tations to  the  husbands  of  the  other  nieces  are  invalid, 
because  they  are  not  objects  of  the  power,  they  are 
strangers,  and  this  limitation  in  favour  of  the  children 
and  grandchildren,  or  other  relations  in  blood  of  the 
nieces,  and  the  limitations  in  favour  of  the  next  of  kin, 
are,  in  my  opinion,  all  void  for  remoteness,  because,  it 
would  not,  or  at  least  it  might  not,  be  possible  to  ascertain 
who  would  take  under  those  limitations  within  the  period 
of  a  life  or  lives  in  being  at  the  date  of  the  settlement 
creating  the  power,  and  twenty-one  years  afterwards. 
With  respect  to  the  direction  as  to  Caroline  Onley'B 
share,  viz.  that  that  share  shall,  upon  her  death,  go  over 
to  the  other  nieces  or  their  issue,  I  am  of  opinion  that 
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all  the  diroctknis  oontabed  in  this  part  of  the  will  were 
intended  to  apply  (miy  to  the  ehare  which  any  nieoe 
would  actnaDy  take,  would  actuaDy  become  entitled  to, 
undor  the  prior  appomtment ;  so  that  if  Caroline  Omlejff 
by  surviving  Mr.  McrrUon^  had  become  entitled  to  a 
share,  this  direction  would  have  applied  to  her  ahare ; 
but,  as  she  never  became  entitled  to  any  share  at  all 
under  the  prior  appointment,  this  direction  as  to  her 
share  cannot  take  eflbct  but  in  accordance  with  the  prior 
provision,  her  issue  are  appointees  in  her  place.      It 
will  be  recollected  that,  by  the  prior  iq^intment  as  to 
every  share,  including  Caroline  Onley%  that  is,  not  ex- 
cepting Caroline  Onletfs^  if  the  niece  is  not  living  at  the 
death  of  Mr.  JIfomion,  the  issue  of  the  niece  are  speci- 
fied.    That  was  the  case  with  Caroline  Onky.    She  was 
not  living  at  the  death  of  Mr.  MarriMon ;  her  issue  are 
specified,  and  they  are  the  actual  appointees  by  rirtue  of 
the  prior  appointment.    I  am  of  opinion,  therefore,  that 
this  direction  as  to  Caroline  Onleg^s  share  is  inapplica- 
ble, by  reason  that  Caroline  Onley  never  had  a  share. 
Then  the  attempted  limitations  in  the  settlement  of  the 
shares  of  the  nieces  being  invalid,  excepting  only  the  di- 
rection as  to  the  shares  being  in  trust  for  their  separate 
use  req>ectively,  but  the  limitations  after  their  deaths 
being  invalid,  it  is  contended,  on  the  part  of  the  next  of 
kin,  that  the  nieces  who  were  living  at  the  death  of  Mr. 
Morrison  are  only  entitled  to  a  life  interest  in  these  re* 
q>ective  shares,  and  that,  subject  to  such  life  interest, 
each  of  those  shares  is  uni^pointed ;  that  is,  that  the 
attempt  so  to  limit  them  over  is  void,  and  therefore  that 
those  shares,  after  the  death  of  each  niece,  are  unap- 
pointed,  and  will  goto  the  next  of  kin  of  Mr.  Morrison^ 
as  in  default  of  appointment.    Now,  upon  the  authority 
of  Carver  v.  Bowles  and  Kampff  v.  Jones^  both  of  which 
cases  have  been  cited  at  the  bar,  I  am  clearly  of  opinion 
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that,  under  the  prior  clause  of  appointment,  a  clause  of 
definite  and  precise  appointment  of  shares,  each  niece 
living  at  Mr.  Morrison^s  death  took  an  absolute  interest 
in  the  share  appointed  to  her,  and  that  the  attempt  made 
by  the  testatrix  to  settle  such  shares  having  failed,  the 
absolute  interest  of  the  niece  remains  unafiected,  except 
to  the  extent  that  during  her  life  the  share  is  to  be  held 
in  trust  for  her  separate  use. 


A  subordinate  question  arises  with  respect  to  CharUi 
and  Louisa  Day.  It  can  hardly  be  called  a  question, 
but  it  is  necessary  to  state  what,  in  my  opinion,  is  the 
fact  with  respect  to  those  two  persons.  Those  two 
persons,  Charles  imd  Louisa  Dajft  it  will  be  recollected, 
are  specifically  named  as  appointees  in  the  prior  clause. 
They  were  children  of  a  niece  of  the  testatrix,  who  had 
died  before  the  date  of  the  will.  Now,  at  the  death 
of  Mr.  Morrison^  at  which  time  the  appointment  is 
to  take  effect,  Charles,  one  of  the  two  Doyjr,  was  liv- 
ing, but  Louisa^  as  I  have  stated,  who  had  married  Mr. 
Blake^  had  died,  leaving  an  infant  child,  Henry  Blake, 
who  was  living  at  the  death  of  Mr.  Morrison,  and  is 
still  living.  Now,  by  an  express  direction  in  the  will, 
Charles  and  Louisa  Day  were  only  to  take  between 
them  the  share  which  their  mother,  Mrs.  Day,  the 
deceased  niece  of  the  testatrix,  would  have  taken  if 
she  had  been  liring.  If  she  had  been  living,  she  would 
have  been  one  of  the  daughters  of  John,  who  would  have 
taken  under  the  appointment,  and  therefore  they  are  to 
take  the  share  only  between  them  that  their  mother 
would  have  taken.  That  is,  each  is  to  take  only  half  a 
share.  Then  Louisa,  that  is,  Mrs.  Blake,  having  died 
before  Mr.  Morrison,  according  to  the  intention  of  the 
testatrix  expressed,  her  child  would  take  her  share,  that 
is.  her  half  share ;  but  the  child  of  Mrs.  Blake  is  incapa* 
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ble  of  taking,  not  being  aliye  at  the  time  of  the  death  of 
the  testatrix,  and  therefore  that  half  ahare,  as  unap- 
pointed,  goes  to  the  next  of  kin  in  default  of  appoint- 
ment, and  CharleM  Day  of  oounse  takes  his  half  share  as 
weU  appointed. 
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The  practical  result  then  of  the  whole  will  be  this : — 
The  property  must  be  divided  into  ten  equal  shares; 
one  of  such  tenth  shares  is  well  appointed  to  each  of  the 
six  daughters  of  John  Harvey^  and  the  one  daughter  of 
Charla  OnUy^  who  survived  Mr.  Morrison;  another  of 
such  tenth  shares  is  appointed,  as  to  one  moiety,  ioCharla 
Day,  and  as  to  the  other  moiety  it  is  attempted  to  be 
appointed  to  the  child  of  Mrs.  Blake ;  such  appointment 
is  valid  as  to  the  former  moiety  appointed  to  Charles 
Dmfy  and  invalid  as  to  the  latter  moiety.  Another  of 
such  tenth  shares  is  appointed,  or  attempted  to  be  ap- 
pointed, to  the  five  children  of  Carolina  Onley,  in  equal 
shares.  Such  appointment  of  that  tenth  share  is  valid  as 
to  three  of  those  children,  that  is,  the  two  who  were 
bom  before  the  testatrix's  death,  and  the  one  who  was 
€»  ventre  sa  mere^  and  invalid  as  to  the  two  others  who 
were  bom  after  the  testatrix^s  death;  so  that  as  to 
three-fifths  of  that  tenth  share,  they  are  well  appointed, 
and  two-fifths  of  that  tenth  share  are  unappointed.  That 
disposes  of  nine  of  the  tenths.  The  remaining  tenth 
share  is  well  appointed  to  the  five  children  of  Mrs.  Her- 
ring^ the  deceased  daughter  of  Charles,  in  equal  shares, 
all  of  those  children  being  alive  at  the  death  of  the  tes- 
tatrix. So  that  that  which  is  unappointed,  and  will  go 
to  the  next  of  km  in  default  of  appointment,  will  be  one 
moiety  of  a  tenth  share,  and  two-fifth  parts  of  another 
tenth  share,  and  that  I  believe  disposes  of  the  whole  of 
the  I 


142 


CASES  IN  CHANCERY 


1852. 


Hartey 

tf. 
Stracsy. 


Mr.  Bacon  referred  to  the  gift  to  **  CharUs  Day  and 
Louisa  Day  J  the  children  of  my  deceased  niece,  and  the 
two  daughters  of  my  said  brother,  Charles  8(wiU  Onley^ 
or  to  such  of  them  as  shall  be  living  at  my  husband^s 
death,^  and  asked  whether  the  Court  had  considered, 
with  regard  to  this  gift,  the  question  of  joint-tenancy. 


The  Vicb-Chancbllor  said  he  had  not  oyerlooked  it ; 
he  thought  it  was  not  a  joint-tenancy,  because  the  two 
Days  were  among  the  persons  in  whose  &your  the  ap- 
pointment was  made  in  the  first  instance.  It  is  made  in 
these  terms :  ^*  I  direct  and  appoint,  give  and  bequeath, 
after  the  decease  of  my  said  husband,  all  the  rest, 
residue,^''  and  so  on,  '^  unto  and  amongst  all  and  eveiy  the 
daughters  of  my  said  brother,  John  Harvey^  and  the 
said  Charles  Day  and  Louisa  Day^  the  children  of  my 
deceased  niece,  and  the  two  daughters  of  my  said  bro- 
ther, Charles  Savill  Onley^  or  to  such  of  them  as  shall 
be  living  at  my  said  husband^s  death,  and  to  the  issue  of 
such  of  them  as  shall  then  happen  to  be  dead,  to  be 
equally  divided  among  them,  share  and  share  alike.  But 
it  is  my  will  that  the  said  Charles  Day  and  Louisa 
Day  J  and  the  chOdren  of  any  other  of  my  nieces  who 
may  be  dead,  shall  only  take  their  parent's  share.^  His 
Honor  thought  it  clear  that  the  words  share  and  share 
alike  applied  not  only  to  the  issue,  but  to  all  the  daugh- 
ters of  John^  to  the  Days,  and  to  the  two  daughters  of 
Charles ;  otherwise  there  would  be  a  joint-tenancy  among 
all  the  daughters  of  John. 


With  reference  to  the  children  of  Caroline  Onley^  it 
was,  after  the  judgment  had  been  delivered,  pointed  out 
that  there  were  only  four,  and  that  one  of  those  four  was 
bom  after  the  death  of  the  testatrix,  and  died  before  the 
death  of  Mr.  Morrison ;  and  the  Vice-Chancellor  was  of 
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opnion  that  that  child  did  not  take  an  intereat.  The 
eilect  therefore  was  that  the  tenth  share,  which  would 
have  been  Caroline  Onky%  if  she  had  survived  Mr. 
McnisaHt  was  divisible  into  fourths,  and  the  appoint- 
ment would  be  valid  as  to  three-fourths  of  that  tenth  in 
bvour  of  the  three  children  living  at  the  death  of  Mr. 
Mmuom^  and  inoperative  aa  to  the  other  fourth. 


1852. 


Harvey 

V. 

Stracey. 


ANDERSON  v.  NOBLE*.  I852. 

m  11th  March. 

iHIS  was  a  motion  by  the  Defendant  in  equity  for     ^        /        ^ 

payment  of  money  recovered  by  him  in  an  action  at  law,    jMmo/w'w  In- 
or  in  default  that  the  common  injunction    obtained  junction  against 
against  him  might  be  dissolved.    The   Defendant  m    Proceedings  at 
eqiuty  had  not  put  in  his  answer,  being  abroad,  and  the  ' 

motion  was  made  upon  the  affidavit  of  his  attorney's  ^®'®,  *  ^}^' 
11        ,      -.        .1  •,        11       1  «      .1      ,Mi      r..«      tiff  at  law  being 

clerk,  rebutting  the   equity  alleged  by  the  bill.     The  abroad  has  re- 
material  facts  are  stated  in  the  judgment.  covered  judg- 
ment in  the  ac- 
tion, and  the  De- 
Mr.  CairnSj  for  the  Defendant  in  equity,  was  about  fendant  at  law 

to  open  the  motion  upon  the  affidavit.  ^^^s  ^^^  ^^^  ^^J 

'^  an  account  and 

Mr.  Roxburgh  objected  that  an  affidavit  could  not  be  obtains  the  com- 

mon  injunction^ 

*  The  reporter  has  not  thought  it  right  to  omit  this  case,  if  the  Court  sees» 
notwithstanding  the  abolition  of  the  eomaum  injunction  by  the  on  a  motion  to 
15  &  16  Vict.  c.  86,  and  the  45th  Order  of  the  7th  August  dissolve  the  in- 

1852,  as  it  is  difficult  to  say  that  the  principles  on  which  it  is  J  «5^^.^  ^f^^ 
,   . ,  ,  ,      ^.„        ,.    1 ,   X  •  •  J      xi      amdavit  before 

decided  may  not  be  still  applicable  to  cases  ansmg  under  the  answer  that 

Act.  there  has  been 

culpable  delay 
on  the  part  of  the  Plaintiff  in  equity,  he  will  be  ordered  to  pay  the 
money  recovered  into  Court,  or  the  injunction  will  be  dissolved, 
whether  the  bill  was  filed  before  or  after  verdict. 
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received  to  dissolve  a  common  injunction,  but  the  motion 
can  only  be  made  on  the  answer. 

Mr.  Cairns  on  this  point  cited  2  JDan.  Prac.  1485, 
to  show  that  when  a  Plaintiff  at  law  is  abroad,  and  there 
is  a  common  injunction  against  him,  the  practice  is  to 
apply  upon  affidavit  that  the  money  recovered  in  the  ac- 
tion may  be  paid  into  Court,  or  that  in  default  the  com- 
mon injunction  may  be  dissolved.  He  cited  also  Acton 
v.  Market  (a),  Coglan  v.  Requeneau  (i).  On  the  merita 
he  relied  on  an  affidavit  filed  by  the  clerk  of  the  attor- 
ney of  the  Plaintiff  at  law.  The  result  of  the  evidence 
showed  that  there  were  reasonable  gprounds  to  doubt  the 
equity  of  the  bill.  The  bill  itself  did  not  distinctly  allege 
a  case  that  the  Defendant  in  equity  was  in  the  wrong, 
or  any  knowledge  or  even  belief  that  there  were  any  im- 
proper charges  in  the  account  on  which  the  action  had 
been  brought.  The  Plaintiff  sud  in  the  bill  that  he 
became  aware  some  years  ago  that  there  were  unfair 
charges,  but  he  did  not  allege  his  belief  of  that  fact  at 
the  time  the  bill  was  filed.  The  learned  counsel  said 
the  Plaintiff  had  all  the  knowledge  now  possessed  by  him 
when  the  action  commenced ;  he  had  it  in  his  power  at 
the  trial  to  prove  the  fraud  of  the  Plaintiff  at  law,  if 
fraud  there  was;  but  he  would  not  even  cross-examine 
the  Plaintiff's  witnesses.  He  did  not  file  his  biH  till  the 
action  had  actually  come  on  for  trial. 

Mr.  Roxburgh  for  the  Plaintiff. 

In  every  one  of  the  cases  cited  the  application  was 
when  the  bill  was  filed  after  verdict.  There  is  no  case 
of  any  such  application,  except  where  the  bill  is  filed 
after  verdict,  and  here  it  was  not  filed  after  verdict. 


(a)  2  Br.  C.  C.  14. 


(b)  2  Br.  CO.  182. 
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Thwe  is  no  caae  such  as  those  cited,  since  1772,  and 
ihey  carry  the  practice  only  to  this  extent,  that  if  a 
Plamtiff  shows  by  his  bill  that  a  verdict  has  been  ob- 
tained, and  obtains  the  common  injunction,  the  De- 
fendant being  abroad,  the  Defendant  may,  upon  affidavit 
and  before  answer,  dissoiye  the  injunction  unless  the 
moDej  is  brought  into  Court.  On  the  merits,  the  only 
eYidenoe  is  that  of  the  clerk  of  the  attorney  of  the  Phun- 
tiff  at  law,  and  he  swears  only  to  information  and  belief. 

Mr.  Cainu,  in  reply. 

In  PotU  V.  Butler  and  Actam  v.  Market^  it  would  seem 
that  the  yerdict  had  not  been  obtained.  But  there  is 
no  such  distinction  as  that  contended  for ;  the  principle 
of  the  cases  does  not  depend  on  the  question  whether 
the  bOl  is  filed  before  or  after  the  yerdict,  but  on  this, 
that  where  the  Defendant  is  abroad  and  cannot  there- 
fore put  in  an  answer  for  some  considerable  time,  he  is 
entitled  to  have  the  fruit  of  his  verdict  secured. 

The  Vicb-Chancbllob  : 

I  have  no  doubt  in  this  case.  The  ordinary  course 
18,  that  if  a  person  brings  an  action  at  law  against 
another,  the  Defendant  in  the  action  has  a  right  to  file 
a  hill  to  restrain  the  action  if  it  is  brought  for  matter  of 
aeeonnty  or  for  that  which  is  the  result  of  an  account ; 
for  although  a  Court  of  law  has  jurisdiction  to  entertain 
an  action  for  matter  of  account,  yet  it  is  so  much  more 
convenient  to  take  an  account  in  a  Court  of  equity,  that 
the  Defendant  at  law  has  a  right  to  ask  a  Court  of 
equity  to  have  the  account  there  taken,  and  to  give 
him  an  injunction  to  restrain  execution  in  the  action, 
until  the  account  has  been  taken.  Or,  he  may  apply  to 
stay  trial  until  the  Defendant  has  put  in  his  answer,  in 
order  that  when  the  trial  takes  place  the  Defendant  at 

Vol.  I.     N.  S.  h 
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Andbrbon 

V. 
NOBLB. 


146 


CASES  IN  CHANCERY. 


1852. 


AllDBRaON 

Noble. 


law  may  haTe  disooTery.  TUb  is  the  oommoii  oouree 
of  praetice ;  and  then,  if  the  DefiuidaDt  in  equity  wishes 
to  diBBolve  the  iojmictaoii,  he  miiBt  pot  in  hisansweryaDd 
when  he  has  done  so  he  mnst  obtain  the  common  order 
nisi ;  and  then,  unless  canse  is  shown^  he  makes  that 
order  absolute.  Bat  the  Court  felt  long  ago,  that  when 
the  Phuntiff  at  kw  is  abroad,  the  Defendant  at  law 
mig^t  take  advantage  of  that  eircomstanee  in  order  to 
deky  the  reooyery  of  a  just  debt ;  and  by  coming  to  this 
Court  and  filing  a  bill  atter  a  yerdict,  after  he  had  taken 
advantage  of  every  defence  he  could  make  at  law,  he 
might  get  the  coomMm  injunction,  and  then,  as  the 
answer  could  not  be  put  in  perh^)s  for  a  long  time,  the 
Phuntiff  in  equity  would  obtain  the  benefit  of  that  ad- 
ditional deky.  The  Court  saw  the  mischief  of  this 
practice,  and  in  the  cases  referred  to,  all  of  which  were 
cases  in  whidi  the  biU  was  filed  after  verdict,  the  Court 
said  justice  requires  this:  when  you  are  filing  a  bill 
against  a  Plaintiff  at  law  who  is  abroad,  and  you  ask  to 
have  substituted  service  of  subpoena  on  the  attorney  of 
the  Plaintiff  in  the  action,  you  must  have  an  affidavit  of 
merits,  and  without  that  you  cannot  have  substituted 
service.  But  that  was  found  not  to  be  enough  when 
the  Defendant  in  equity  was  abroad ;  he  might  apply  to 
this  Court,  and  say  to  the  Plaintiff,  either  pay  into  Court 
the  money  recovered  at  law,  or  let  the  injunction  be  dis- 
solved. The  mischief  against  which  the  practice  was 
applied  was  undoubted,  and  it  would  have  been  a  gross 
abuse  and  denial  of  justice  if  the  Court  had  refiised  to 
exercise  such  a  jurisdiction.  That  then  was  the  settled 
practice,  and  I  have  no  doubt  that  practice  still  sub- 
sists. It  has  been  objected,  that  there  is  no  modem 
case  in  which  it  has  been  exercised.  But  are  there  any 
modem  cases  in  which  the  Court  has  refused  to  exercise  it! 
The  reason  that  no  such  cases  are  to  be  found,  is  no  doubt 
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this;  that  the  practice  was  taken  to  be  settled.  I  have 
no  doubt  whatever  that  the  practice  still  subsists,  and  if 
it  did  not,  it  ought  now  to  be  established.  The  want  of 
aneh  a  practice  would  cause  a  gross  abuse  of  justice 
onder  the  form  of  justice. 


1852. 
Anderson 

V. 

Noble. 


Now  what  are  the  facts  of  this  case !  The  bill  was  filed, 
Doi,  it  is  true,  after  verdict,  but  it  was  filed  on  the  very 
same  day  on  which  the  trial  took  place.  And  under  what 
cinmmatancee!  The  action  was  brought  on  the  6th  of 
October,  1849 :  on  that  day  the  summons  was  delivered. 
The  declaration  was  delivered  on  the  3rd  November. 
Ffom  that  day  down  to  the  19  th  January,  1852,  when  the 
cause  was  tried,  the  Plaintiff  in  equity  knew  what  case 
was  made  against  him,  and  what  was  his  defence.  He  put 
in  his  pleas,  and  issue  was  joined  on  the  25th  February, 
1850;  and  what  then  took  place!  First,  The  Defend- 
daot  at  law  obtained  a  commission  to  examine  a  witness 
at  San  Franeiseo ;  on  the  13th  April,  1850,  a  copy  of  the 
interrogatories  was  delivered ;  more  than  two  months  after 
that,  vis.  on  the  9th  July,  1850,  further  interrogatories 
were  d^vered.  In  the  mean  time  the  Plaintiff  at  law 
obtuned  his  commission  to  examine  his  witnesses.  His 
interrogatories  were  handed  to  the  Defendant  at  law  on 
the  21st  May,  and  application  was  made  to  the  Defendant 
to  know  whether  he  would  cross-examine  the  Plaintiff's 
witnesses.  On  the  4th  June  his  attorney  declined  to  do 
80.  The  Plaintiff  ^s  commission  was  duly  executed,  and 
retamed  in  October,  1860.  What  was  done  with  the 
commission  to  San  Francisco  does  not  appear.  Whether 
the  Defendant  at  law  abandoned  it  is  not  shown ;  but  on 
the  10th  January,  1851,  that  is,  nine  months  after  the 
first  commission  to  San  Francisco^  the  Defendant  at  law 
obtained  a  second  commission  to  San  Francisco  to  exam- 
ine the  same  witness.     From  that  to  November,  1851, 
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nothing  appears  to  have  been  done,  and  on  the  21flt 
November,  185 1 ,  that  is,  two  years  after  the  declaration, 
notice  of  trial  was  giyen«  The  next  thing  was,  that  on 
the  25  th  November  the  Defendant  at  hw  took  ont  a  sum- 
mons for  leave  to  inspect  Noblis  documents,  and  for  stay 
of  proceedings  in  the  mean  time ;  but  the  Judge  saw  that 
this  was  merely  for  deky,  and  refused  the  applicaUon, 
and,  as  I  think,  justly.  On  the  28th  November  the  De- 
fendant at  law  took  out  another  summons  for  leave  to 
examine  Noble  on  interrogatories,  and  that  was  refused. 
The  Defendant  then,  on  the  29th  November,  took  out 
another  summons  to  put  off  the  trial  until  the  return  of 
his  second  commission  from  San  Francisco.  Instead  of 
appearing  in  support  of  this  summons,  the  Defendant  at 
law  abandoned  it,  from  which  it  must  be  concluded  either 
that  he  did  not  want  the  return  to  the  commission,  or  did 
not  want  to  put  off  the  trial.  On  the  9th  December  the 
cause  was  called  on,  and  would  have  come  on  but  for  the 
absence  of  counsel.  The  Defendant  at  law  then  applied 
for  another  summons  for  leave  to  examine  Noble^  and 
that  application  was  also  refused.  On  the  9th  Januar}*, 
1862,  notice  of  trial  was  again  given,  and  then  the  De- 
fendant at  law  applied  to  the  full  Court  for  leave  to 
examine  ^oble  on  interrogatories.  On  the  12th  the 
application  was  refused,  and  the  Court  expressed  an 
opinion,  in  which  I  fully  concur,  that  it  was  made  for 
delay.  On  the  19th  the  cause  was  tried,  and  a  verdict 
returned.  The  Plaintiff  proved  his  case  by  the  very 
witnesses  whom  the  Defendant  had  refused  to  cross- 
examine.  A  verdict  for  about  3000/.  for  debt  and  costs 
was  returned.  On  the  same  day  the  bill  was  filed ;  and 
on  the  same  day  also  the  Plaintiff  in  equity  applied  for 
leave  to  substitute  service,  and  filed  an  affidavit  in  support 
of  his  application ;  and  so  rapid  were  the  movements  now 
of  the  Plaintiff  in  equity,  that  on  the  same  day  he  filed 
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his  bill,  filed  and  obtained  an  office  copy  of  his  affidavit, 
got  the  order  of  the  Court,  and  served  subpcena  on  the 
Defendant's  solicitor.  Now  if  he  had  done  all  this  on  the 
20th,  it  is  admitted  the  practice  laid  down  by  the  cases 
would  have  applied ;  but  it  is  said,  that  having  done  it  on 
the  day  on  which  the  verdict  was  given,  the  practice  was 
not  applicable.  Now,  is  a  party  to  be  permitted  to  dehiy 
for  two  years,  and  then,  having  availed  himself  of  every 
defence  at  law,  to  have  a  bill  ready  on  the  very  day  of 
trial,  and  then  to  say  the  practice  referred  to  does  not 
apply,  though,  if  twenty-four  hours  had  elapsed,  it  is  ad- 
mitted that  it  would!  Finding  as  I  do  the  practice 
existing,  considering  it  as  applicable  to  this  case  as  to 
any  of  those  referred  to,  I  think  if  there  were  no  more 
in  the  case,  it  ought  to  be  applied,  to  prevent  an  abuse  of 
the  proceedings  of  this  Court.  But  there  is  more  in  the 
case;  the  biU  properly  stating  that  the  account  be- 
tween the  parties,  if  taken,  would  show  a  different  result 
from  that  of  the  trial  at  law^  and  that,  upon  taking  such 
account,  no  balance,  or  a  very  small  balance,  or  at  any 
rate  much  less  than  the  sum  recovered  by  the  verdict, 
would  appear  to  be  due,  and  the  Plaintiff  having  to 
verify  the  merits  of  his  bill,  properly  but  most  cautiously 
abstains  from  alleging  either  his  knowledge  or  belief  that 
the  whole  of  the  3000/.  is  not  due ; — he  does  not  say  that 
the  sum  recovered  is  one  farthing  more  than  is  due,  but 
all  that  he  says  is,  that  some  time  in  1848  he  became  aware 
that  there  was  some  incorrectness  in  the  charge  made  to 
him  in  the  Defendant's  accounts  ;  but  he  does  not  allege 
that  now  he  has  any  knowledge  or  even  belief  of  any  such 
incorrectness,  and  certamly  he  does  not  state  or  refer  to 
any  particulars  of  improper  charge.  If  ever  there  was  a 
case  in  which  an  attempt  was  made  to  interpose  every 
delay  at  law,  and  then,  all  that  having  been  exhausted, 
by  bill,  to  use  the  process  of  this  Court  to  delay  the  pay- 


1H52. 


Akdkbson 
r. 

NOBLB. 


150  CASES  IN  CHANCERY. 

1852.  ment  of  a  just  deouuid,  this  k  that  ease.    I  have  no 

\n  DER80N      besitation  in  appiying  the  piaetioe  hid  down  in  the  cases 

V.  which  have  heea  referred  to.     Even  if  the  bill  had  been 

Noble.         £j^  ^  short  time  before  the  verdict,  the  piaetioe  would, 

1  think,  be  applicable. 

The  order  was,  that  the  Pfauntiff  in  equity  should  be 
at  liberty  within  three  weeks  to  pay  the  sum  mentioned 
in  the  notice  of  motion  into  court,  to  the  credit  of  the 
cause,  and  in  deCudt  of  payment,  that  the  injunction 
should  be  dissolved. 
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BROUGHAM  v.  SQUIRE.  1852: 

26th  June. 

Andrew  lynch  was,  in  I843,  the  owner  of  three      ' ■ ' 

policies  of  assannce,  for  1000/.,  SOOO/.,  and  2000/.,  Deed*, 

eflbeted  in  the  Law  Life  Assurance  Office  on  the  life  of  ComtmetioH  of. 
one  James  Joyes,  of  Gdlway,  in  Ireland,  subject  to      ^^ffi^- 
certain  chuns  thereon  of  W.  Withcan,  who  was  one  of  A.,  beine  the 

the  Defendants.  ^"fV  of  "W"! 

policieA  of  in- 
surance on  the 

Being  unable  to  keep  up  the  policies,  he  applied  to  y^:^  unable  to 

the  Plamtiff  to  assist  him,  and  an  arrangement  was  keep  them  up, 

entered  into  an 
agreement 
with  C,  for  the  purpose  of  C.  keeping  them  up.  The  agreement 
consisted  of  three  instruments  :  first,  a  letter,  by  which  it  was  stated 
that  C  was  to  pay  the  premiums,  and  to  hare  his  advances  and  in- 
terest secured  by  a  deposit  of  the  policies,  a  bond,  and  an  equitable 
mortgage  of  certain  estates.  No  time  was  specified  for  the  repayment 
of  the  adrances  and  interest.  Secondly,  a  bond  for  6000/.,  re&rring 
to  the  letter^  for  repajdng  the  advances  and  interest  at  the  expiration 
of  six  montM/rom  the  death  of  B.  Thirdly,  an  agreement,  also  re- 
ferring to  the  letter  and  to  the  deposit  of  the  policies  to  secure  the 
payment  of  the  advances  and  interest  at  the  expiration  of  eix  calen- 
dar months  from  the  death  ofB.,  by  which  agreement  the  advances 
and  interest  were  secured  to  be  paid  at  six  months  after  the  death  of 
JB.,  upon  certain  estates. 

A,  died,  living  £.,  leaving  a  considerable  amount  of  advances  and 
interest  unpaid,  and  having  before  his  death  assigned  the  pohcies  to 
trustees,  for  his  creditors.  C.  now  filed  his  bill,  claiming  to  have 
all  his  advances  and  interest  paid,  and  that  the  agreement  might  be 
varied,  and  made  to  oonforni  to  the  letter,  and  th^  if  necessary,  the 
policies  might  be  sold. 

Hdd,  first,  that,  upon  the  tme  construction  of  the  three  instru- 
ments, C.  had  no  security  on  the  policies  available  till  afler  the  expi- 
ration of  six  months  from  the  death  ofB. 

Secondly,  that  the  agreement  could  not  be  rectified,  there  being 
nodiing  to  rectifj^  it  by,  except  the  letter  itself,  the  letter  and 
agreement  being  mcorporated  in  effect  into  one  instrument,  and  the 
letter  not  specifically  pointing  out  the  time  when  the  security  was  to 
be  available. 
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1852.  come  to  which  produced  the  following  letter  from  Lynch 

i:^:^^.     to  the  Plaintiff:- 

V, 

Squire.  ''  Dear  Sir^  ''  London,  3rd  July,  1843. 

"  The  following  is,  I  think,  the  basis  of  our  arrange- 
ment:— The  policies  for  2000Z.  each,  and  the  pcdicy 
for  1000/.,  all  in  the  Law  Life  Office,  in  the  name  of 
James  Joyes^  of  the  town  of  Oahoay  in  Ireland^  to  be 
deposited  with  Messrs.  Bouverie  ^  Co.  of  London, 
bankers,  together  with  my  bond,  in  the  penal  sum  of 
6000/.,  to  secure  what  may  be  advanced  from  time  to 
time  by  you,  your  executors,  administrators,  or  assigns, 
with  interest  at  5/.  per  cent,  and  an  equitable  mortgage 
in  writing  on  my  Lydigan  estate  in  the  county  of  Oahoay 
(not  to  be  registered).  On  the  above  security,  you,  your 
executors,  administrators,  and  assigns  are  to  advance, 
from  time  to  time,  the  premiums  to  become  payable  on 
the  above-mentioned  three  policies,  during  the  life  of  the 
said  James  Joyes. 

*^  I  remain,  sir,  yours  truly, 
''A.H.Lynehr 

At  the  foot  of  the  letter  was  written  an  acceptance  of 
the  terms,  which  was  signed  by  the  Plaintiff,  and  was  in 
the  words,  '*  I  accept  the  above  arrangement,  and  hereby 
undertake  to  fulfil  the  same  on  my  part.  Signed,  W. 
Brougham.  Witness,  Thomas  Bumingham.^  On  the 
8rd  of  July,  1843,  a  bond  was  duly  executed  by  LyncAj 
which  was  as  follows  : — "  ELnow  all  men  by  these  pre- 
sents, that  I,  Andrew  Henry  Lynch  of  Queenrsquare, 
Bloomsbwry^  in  the  county  of  Middlesex^  ESsq.,  am  held 
and  firmly  bound  to  WiUiam  Brougham  of  Grosvenor- 
square,  in  the  county  of  Middlesex,  Esq.,  in  the  penal 
sum  of  6000/.,  in  good  and  lawful  money  of  Great 
Britain,  to  be  paid  to  the  said  WiUiam  Brougham  or 
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his  certain  attorney,  executors,  administrators,  or  as- 
signs. For  which  payment  to  be  well  and  faithfiiUy 
made,  I  bind  myself,  my  heirs,  executors,  and  adminis- 
trators, and  eyery  of  them  firmly  by  these  presents. 
Sealed  with  my  seal.  Dated  this  third  day  of  July, 
be,  and  in  the  year  of  our  Lord  1848.  Whereas  the 
above*bounden  Andrew  Henry  Lynch,  and  the  above- 
named  Wiiliam  Brougham,  have  mutually  entered  into 
the  agreement  contained  in  the  letter  written  on  the 
third  aide  of  this  bond,  addressed  by  the  said  Andrew 
Henry  Lynch  to  the  said  WilUam  Brougham,  and 
accepted  by  him :  Now  the  condition  of  the  above- 
written  bond  or  obligation  is  such,  that  if  the  said 
Andrew  Henry  Lynch,  his  heirs,  executors,  and  admin- 
istrators, shall  and  do  well  and  truly  pay  or  cause  to  be 
paid  to  the  said  William  Brougham,  his  executors,  ad- 
ministrators, or  assigns,  aU  and  singular  the  several 
smns  of  money  to  be  advanced  by  the  said  William 
Brougham,  his  executors,  administrators,  or  assigns, 
in  payment  of  the  premiums  on  the  three  several 
policies  of  insurance  (mentioned  in  the  letter  above 
referred  to),  in  pursuance  of  the  said  agreement  so  en- 
tered into  as  aforesaid  (but  not  exceeding  the  sum  of 
3000^),  together  with  interest  at  5L  per  cent,  on  the 
said  several  sums  from  the  respective  times  of  their  being 
advanced,  at  the  expiration  of  six  calendar  months  after 
the  decease  of  James  Joyes,  mentioned  in  the  said  letter^ 
then  the  above-written  bond  or  obligation  to  be  void,  or 
otherwise  to  remain  in  full  force  and  virtue.^ 


18.52. 


Brougham 

V. 

SauiRK. 


The  letter  alluded  to  in  the  bond,  and  which  was 
written  thereon,  was  the  letter  above  set  out,  bearing 
date  the  3rd  day  of  July,  1843.  As  a  further  security  to 
the  Plaintiff,  the  Defendant,  William  Witham,  prepared 
an  agreement  bearing  date  the  same  3rd  day  of  July, 
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1852. 


Brougham 

V. 

SaviRi« 


1843,  which  was  afterwards  signed  by  the  Plaintiff  and 
by  Andrew  Henry  Lynch^  and  was  as  follows : — 

''  An  agreement  made  between  Andrew  Henry  Lynch^ 
Esq.,  of  die  one  part,  and  WUIiam  Brougham^  Esq., 
of  the  other  part.  Whereas  the  said  Andrew  Henry 
Lynch  and  William  Brougham  have  mutuaUy  entered 
into  an  agreement  contained  in  the  following  letter, 
addressed  by  the  said  Andrew  Henry  Lynch  to  the  said 
WUIiam  Brougham^  and  accepted  by  him,  the  said 
WiUiam  Brougham^  viz" 

(The  instrument  here  recited  the  letter  set  out  in 
p.  152,  and  the  Plaintiff's  acceptance  of  its  terms,  and 
proceeded) : 

"  And  whereas  the  said  three  policies  of  insurance  have 
been  accordingly  deposited  with  the  said  Messrs.  Bauverie 
4r  Co.^  and  the  said  A.  H.  Lynch  has  given  his  bond  or 
obligation  in  writing,  bearing  even  date  herewith,  in 
Uie  penal  sum  of  60002.,  with  a  condition  thereunder 
written  for  making  void  the  same  on  payment  by  the 
said  A.  H.  Lynch^  his  heirs,  executors,  or  administra- 
tors to  the  said  William  Brougham^  his  executors,  ad- 
ministrators, or  assigns,  of  all  and  singular  the  several 
sums  of  money  to  be  advanced  by  the  said  WiUiam 
Brcmgham^  his  executors,  administrators,  and  assigns, 
in  payment  of  the  premiums  on  the  said  three  several 
policies  of  insurance  (mentioned  in  the  said  letter),  with 
interest  at  52.  per  cent,  from  the  respective  times  of 
their  being  advanced,  at  the  expiration  of  six  calendar 
months  after  the  decease  of  the  said  James  Jayee.  Now, 
therefore,  these  presents  witness,  and  the  said  Anianw 
Henry  Lynch^  in  consideration  of  the  undertaking  of 
the  said  William  Brougham^  contained  in  the  said  re- 
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cited  agreement,  doth  hereby  agree  to  charge  hk  Lj/dir 
gan  estatee,  situate  in  the  county  of  Oalwojf,  in  Ire- 
land^  with  the  several  sums  of  money  to  be  advanced  by 
the  said  fFilHam  Braugkam^  his  executors,  administrar 
toiS)  or  assigns,  in  payment  of  the  premiums  of  the  said 
three  several  policies  of  insuranooi  during  the  lifetime  of 
the  eaid  Jame$  Jayu^  as  aforesaid,  together  with  interest 
at  5/.  per  cent,  from  the  respective  times  of  such  several 
sums  of  money  being  advanced,  such  several  sums  and 
interest  80  charged  as  aforesaid  to  be  paid  at  the  expira- 
tion of  six  calendar  months  after  the  death  of  the  said 
Jimu  Joytif  the  said  policies  of  insurance  to  be  the  pri- 
mary security  ;  and  the  said  bond  and  this  charge  to  be 
the  secondary  security  for  the  same,  and,  subject  thereto, 
the  said  policies  are  to  be  held  by  the  said  Messrs.  Bou- 
verie  ^  Co*^  in  trust  for  the  said  Andrew  Henry  Lynch^ 
his  executors,  administrators,  and  assigns.  And  the 
mA  Andrew  Henry  Lynch  doth  hereby  agree,  at  his 
own  expense,  to  execute  a  legal  mortgage  of  the  said  es- 
tates for  the  purpose  aforesaid,  when  thereunto  required 
by  the  said  William  BroughoMy  his  executors,  adminis- 
trators, or  assigns. '^ 


1852. 


Bboooham 

V. 

SauiRK. 


As  a  further  security  for  the  repayment  of  all  monies 
to  be  advanced  by  the  Plaintiff,  according  to  the  agree- 
ment entered  into  as  aforesaid,  Andrew  Henry  Lynch 
duly  executed  a  deed  poll,  bearing  date  the  1st  day  of 
August,  1843,  purporting  to  be  an  assignment  to  the 
Plaintiff  of  the  policy  numbered  8999,  upon  the  trusts 
mentioned  in  the  agreement  dated  the  3rd  day  of  July. 
By  another  deed  poll,  bearing  date  the  same  1st  day  of 
August,  1843,  and  which  was  to  the  same  purport  and 
effect,  and,  with  a  few  exceptions,  in  the  same  words,  as 
the  previously  stated  deed-poll  of  the  same  date,  the 
policjT  No.  3874  for  2000/.  was  assigned  by  the  De- 
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185^.  fendant  WiOum  WUham  (who  had  a  prior  claim  there- 

Bkougham      ^^^*  ^^^  Andrew  Hemry  Lgneh^  to  the  Plaintiff  abeo- 
V.  hitely,  upon  the  tmsts  of  the  said  agreement  of  the  3rd 

SauiRs.  j^y  ^f  j„|y^  1343^  ^  ^  further  security  for  the  repay- 
ment to  the  Phintiff  of  soch  advances  so  to  be  made  by 
him  on  account  of  the  premiums  from  time  to  time  to 
become  due  npon  the  said  policies,  the  policy  No.  4171, 
for  2000/.  was  by  a  deed  bearing  date  the  7th  day  of 
October,  1843,  assigned  by  Andrew  Hemy  Lynch,  and 
the  Defendant  William  Wiiham  (who  was  therein  de- 
clared to  be  a  trustee  of  the  said  policy  for  the  said 
Andrew  Henry  Lynch),  to  the  Plaintiff  absolutely,  to  be 
held  by  him  npon  the  trusts  declared  in  and  by  the  said 
agreement  of  the  said  3rd  day  of  July,  1843. 

The  Plaintiff  duly  paid  the  premiums,  and  it  seems, 
though  it  was  not  clear,  that  till  February,  1846,  Lynch 
duly  paid  interest.  On  the  13th  of  February,  1847, 
another  yearns  interest  upon  the  payments  and  advances 
so  made  by  the  Plaintiff  became  due,  but  Andrew  Henry 
Lynch  was  then  unable  to  pay  such  interest,  and  he  re- 
quested the  Pklintiff  to  allow  him  time  to  pay  the  said 
interest,  which  the  Plaintiff  consented  to,  upon  the  state- 
ment then  made  to  him  by  Andrew  Henry  Lynch,  that 
he  hoped  shortly  to  be  able  to  pay  the  interest.  In  the 
beginning  of  the  month  of  April,  1847,  the  Plaintiff  re- 
ceived a  letter  in  the  handwriting  of  the  wife  of  Andrew 
Henry  Lynch,  which  was  signed  in  his  name,  the  said 
Andrew  Henry  Lynch  being  unable,  from  paralytic  afiec- 
tion,  to  write  himself,  and  such  letter  was  as  follows : — 

^^JBoHlogne-eur-mer,  30th  March. 
^'  My  dear  Brougham, 
**  It  was  a  great  subject  of  regret  to  me  that,  you 
were  not  able  to  come  to  me  the  day  before  I  left.     I 
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thought  I  should  have  had  the  eatisraction  of  at  least  1852^ 

bidding  you  farewell.     I  little  thought  the  last  time  I      Brougham 
saw  you  of  what  would  happen ;  I  trust,  however,  you  o. 

will  not  suspect  me  of  saying  what  I  did  not  intend,  when  Sauiaa. 
I  said  I  would  pay  the  interest  on  the  money  advanced 
by  you  on  the  policies  for  the  bst  year.  They  will  now; 
I  suppose,  become  the  property  of  another,  but  it  is  a 
great  consolation  to  me  that  you  must  be  paid  all  the 
money  advanced  by  you,  and  interest.  It  is  a  great  pity 
they  must  be  so  sacrificed.  1  have  only  now  to  thank 
you  for  all  your  kindness  to  me,  which  I  shall  ever  re- 
member.'^  The  letter  contained  some  further  expressions 
inmiaterial  to  the  present  case. 

In  the  beginning  of  the  month  of  April,  1847,  and 
about  the  time  at  which  he  received  the  above  letter 
from  Andrew  Henry  Lynch,  the  Plaintiff  was  served  with 
a  notice,  which  was  of  the  date  and  in  the  words  fol- 
lowing : — 

**  To  mUiam  Brougham,  Esq. 

'*  Take  notice,  that,  by  an  indenture  dated  the  26th  day 
of  March  instant,  and  made  between  A.  H.  Lynch  of 
the  first  part,  John  Squire,  Richard  Williams,  Frederick 
Squire,  and  the  Honourable  Arthur  Kinnaird,  and  the 
several  other  persons  creditors  of  said  A,  H.  Lynch, 
who  had  subscribed,  or  who  should  subscribe  their  names, 
and  affixed  or  should  affix  their  seals  thereto,  of  the  se- 
cond part,  and  the  said  Frederick  Squire  and  Henry 
Sionor  of  the  third  part,  the  said  A.  H.  Lynch  did  as- 
sign (among  other  things)  all  the  policies  of  insurance 
on  the  lives  of  himself  and  James  Joyes,  and  all  the  mo- 
nies to  become  payable  thereon  (subject  to  the  charges 
thereon  respectively),  unto  the  said  Frederick  Squire  and 
Henry  Sionor,  their  executors,  administrators,  and  as- 
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1852.  signs,  upon  the  trusts  therein  mentioned,  for  the  benefit 

Brougham      of  his  creditors. 

SaiTiR*  **  ^^  *'®  ^^^  ^y  ^^  MhTdh  1847. 

"  Powell,  F.  ^  W.  Broderip,  and  Wilde, 

**  Solicitors  for  the  Trustees.'" 

Andrew  Henry  Lynch  died  shortly  before  the  filing  of 
the  bill.     The  prayer  of  the  bill  was  as  follows : — 

That,  it  might  be  declared  that,  under  or  by  virtue 
of  the  said  agreement,  bearing  date  the  3rd  day  of  July, 
1843,  Plaintiff  was  entitled  to  the  annual  payment  of 
interest  after  the  rate  of  6/.  per  cent,  per  annum,  upon 
all  sums  which  have  been  hitherto  advanced,  and  might 
thereafter  be  advanced  by  him  in  payment  of  the  pre- 
miums which  had  become  due,  and  might  there- 
after become  due  upon  the  said  policies.  And  that 
the  said  agreement  of  the  3rd  day  of  July,  1843,  might  be 
varied  for  that  purpose,  in  conformity  with  the  terms  of 
the  said  letter  of  the  3rd  day  of  July,  1843,  and  the  clear 
intention  and  understanding  of  and  between  Plaintiff 
and  the  said  A.  H.  Lynchy  Plaintiff  thereby  offering,  upon 
such  variation  being  made,  to  perform  the  siud  agreement 
on  his  part ;  For  an  account ;  And  that,  if  necessary,  the 
said  policies,  or  some  or  one  or  them,  might  be  sold  by 
and  under  the  decree  of  the  Court.  And  that,  out  of 
the  proceeds  of  such  sale,  Plaintiff  might  be  paid  what 
should  be  found  due  or  what  should  thereafter  become 
due  to  him.  And  that  the  said  agreement  and  bond, 
bearing  date  respectively  the  3rd  day  of  July,  1843, 
and  the  said  assignments,  bearing  date  respectively  the 
1st  day  of  August,  1843,  and  the  7th  day  of  October, 
1843,  might  be  delivered  up  to  be  cancelled. 

The  cause  now  came  on  to  be  heard. 
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Mr.  MaUns  and  Mr.  Erskine  for  the  Plaintiff.  1852. 


The  Plaintiff  Brougham  has  paid  the  premiums  from      Brougham 
1843  down  to  the  present  time.    He  is  not  obliged,  as  the  ^' 

Defendants  will  contend,  to  continue  paying  the  pre- 
miums ;  but  if  he  iSy  he  is  also  entitled  to  interest  from 
time  to  time  upon  his  advances.  What  we  ask  is,  that  the 
policies  should  be  sold  to  repay  the  Plaintiff  what  he  has 
adranced ;  or  that  the  bond  may  be  reformed  according 
to  the  intention  of  the  parties,  which  was  clearly  that 
the  Plaintiff  should  have  interest  regularly.  Squire  and 
SUmor,  who  are  the  trustees  of  the  assignment  otLyncKs 
pn^ity,  admit  that  it  was  his  intention  that  interest 
should  be  paid  regularly  (their  answer  stated  their 
belief  to  that  effect),  and  that  is  the  condition  of  the 
letter;  the  bond  and  the  agreement  go  beyond  that, 
and  ought  to  be  rectified. 

Mr.  Okuse  and  Mr.  Wiiham^  for  the  Defendant 
Wztham. 

The  only  equity  which  by  any  possibility  the  Plaintiff 
can  have,  is  to  have  the  instruments  rectified,  and  that 
he  £eu1s  in  establishing.  There  is  no  proof  that  Lynch 
agreed  or  intended  to  pay  interest.  The  language  of  the 
letter  is  ambiguous ;  but  that  of  the  bond  and  agreement 
puts  a  construction  upon  it,  and  shows  clearly  that  no 
mterest  was  to  be  paid  till  after  the  death  of  Joye$,  The 
policies  are  not  securities  for  the  payment  of  premiums  or 
interest  till  after  the  death  of  Joyes^  and  cannot  be  sold 
to  recoup  the  Plaintiff  as  against  others  having  also 
charges  upon  them. 

Mr.  ToJUr  for  the  trustees  of  Mr.  LyncVs  assignment. 

Mr.  Matins^  in  reply. 

The    intention   of    both    parties  was    clearly    that 
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1852.  Brougham  should  make  advancoB  from  time  to  time, 


Brougham      '^^  ^^  interest  on  such  advances  was  to  be  paid ;  that 

9.  is,  paid  as  interest  usually  is,  yearly  or  half-yearly.    He 

Swire.        referred  to  the  letter  of  the  80th  March  for  the  purpose 

of  showing  that  lynch  had  in  view  such  a  payme&t  of 

interest. 

The  y  igb-Changsllor  : 

The  questions  in  this  case  are  two.  first,  what  is 
the  construction  of  the  instruments  as  they  stand! 
Secondly,  whether^  if  the  construction  is  not  in  favour 
of  the  Plaintiff,  he  may  have  the  instruments  recti- 
fied t  On  the  construction  of  the  instruments,  J  may 
observe  that  it  is  impossible  to  imagine  any  transaction 
more  unusual.  There  are  three  principal  instruments 
all  dated  on  the  same  day,  constituting  in  effect  one 
transaction.  The  first  document  Ib  the  letter  from 
Mr.  Lynch  to  Mr.  Brougham.  [His  Honor  read  the 
letter  set  out  in  p.  152,  and  proceeded :]  And  at  the 
bottom  is  this  memorandum :  **  I  accept  the  above 
arrangements,  and  undertake  to  fulfil  the  same  on  my 
part. 

(Signed)  W.  Brougham.' 


. " 


This  document  is  written  on  the  third  page  of  the 
sheet  of  paper  on  which  the  bond  is  written.  Then 
comes  the  bond  with  a  penalty  of  6000/.  [^is  Honor 
read  the  material  parts  of  the  bond.] 

The  third  document  (treating  the  letter  and  the 
memorandum  as  one)  is  the  agreement  between  Mr. 
Lynch  and  Mr.  Brougham.  [His  Honor  referred  to 
the  terms  of  the  agreement  set  out  in  p.  154.]  This 
agreement  expressly    states  that  such  sums    are    to 
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be  paid  at  the  expiration  of  six  calendar  months  after  the 
death  o!  James  Jcyes.  These  are  the  documents  on  which 
the  question  turns.  There  are  others,  instruments  by 
whicJi  the  policy  was  assigned  to  Mr.  Brougham^  but  they 
are  not  material  for  the  purpose  of  this  case.  As  to  these 
three  instruments,  the  question  arising  in  this  case  upon 
their  true  construction  is  not,  whether  Mr.  Brougham  can 
be  compelled  £o  keep  up  the  premiums ;  nor  the  liability 
of  Mr.  lAfneh  or  his  assets  to  pay  the  debt ;  nor  the  right 
of  his  representatives  to  compel  payment  of  the  pre- 
miums ;  but  the  right  of  the  Plaintiff  Mr.  Brougham^ 
arising  out  of  the  deposit  of  the  securities,  to  deal  with 
the  policies  themselves.  The  PUiintiff  says  his  right  is  to 
sell  the  securities  deposited  with  him,  at  least  for  the  pay- 
ment of  the  interest,  and,  indeed  for  that  of  the  principal 
also ;  and  the  question  is,  whether  that  is  the  true  con- 
struction of  the  documents.  Now,  firstly,  as  to  the  letter 
of  the  3rd  July :  that  states  that  the  policies  and  bond 
shall  be  deposited  with  Messrs.  Bouverie^  to  secure  the 
advances  made  by  Mr.  Brougham^  with  interest  at  5  per 
cent.,  and  on  that  security  the  letter  says  Mr.  Brougham 
is  to  advance  the  premiums.  Mr.  Brougham  accepts 
that  arrangement,  and  undertakes  to  fulfil  it,  and  all  that 
he  had  to  do  was  to  pay  the  premiums  during  the  life  of 
Joyes.  If  the  matter  stood  there,  and  nothing  more  had 
been  done,  I  am  not  prepared  to  say,  that,  as  the  interest 
of  the  sums  advanced  fell  due,  Mr.  Brougham  might  not 
have  had  a  right  of  action.  Nothing  is  said  as  to  the 
period  of  payment ;  but,  even  on  this  document,  the  ob- 
vious purpose,  both  of  Mr.  lynch  and  of  Mr.  Brougham^ 
was,  to  prevent  the  policies  being  sacrificed,  to  keep 
them  on  foot,  so  that  Lynch  might  have  the  full  benefit  of 
the  policies  whenever,  by  the  death  of  Joyes^  the  money 
should  become  payable.  It  is  clear  that  that  was  the 
intention  of  both  parties.  Now  on  the  same  day  on 
Vol.  I.     N.  S.  m 


1852. 


Brougham 

9. 

SauiRS. 
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Brougbabi 
SatTiRs. 


"vrhich  Lynch  wrote  that  letter,  the  other  instroments 
were  prepared.  The  bond  in  express  terms  refers  to 
that  letter,  and  stipulates  that  it  is  given  to  secure  the 
adyanoes  and  interest  at  the  expiration  tf  dz  calendar 
months  after  the  death  of  Joyes.  The  agreement  recites 
the  letter  and  the  bond,  and  particularly  the  part  post- 
poning the  liability  to  pay,  and  then  stipulates  that  the 
mortgage  is  to  secure  the  premiums  and  interest,  speci- 
fying the  period  of  payment  at  the  expiration  of  six 
calendar  months  after  the  death  of  Joyes,  Whether 
there  was  any  obligation  on  Mr.  Brougham  to  keep  up 
the  premiums — ^whether  he  had  any  right  against  Lynch 
personally,  in  respect  of  the  interest, — ^he  has  no  security 
on  the  policy  for  the  return,  either  of  the  premiums  or 
the  interest,  except  within  six  months  after  the  death  of 
Joyes ;  and  if  this  were  the  whole  case,  he  woidd  have 
no  right  to  have  the  policy  sold: 


Then  aa  to  the  other  question,  whether  the  Phintiff  has 
a  right  to  have  the  bond  and  agreement  rectified.  When 
a  party  wishes  to  rectify  an  agreement  one  rule  is  plain  : 
he  must  have  some  draft  or  some  evidence  of  the  inten- 
tion by  which  to  rectify ;  and  the  question  here  is,  whe- 
ther there  are  any  materials  by  which  to  rectify.  If  these 
instruments  do  not  express  the  intention  of  the  parties, 
how  am  I  to  ascertain  their  intention  f  The  only  mention 
of  the  payment  of  interest  is  to  be  found  in  the  instru- 
ments themselves ;  and  so  far  as  it  is  in  evidence,  tihere 
is  the  fact  of  two  payments  by  Lynch  to  Bromgham 
in  his  lifetime.  There  is  also  the  letter  written  by 
Mr.  Lynch ;  with  regard  to  the  bearing  of  that  letter, 
assuming  that  there  is  no  technical  difficolty  in  treating 
it  as  a  letter  from  Mr.  Lynch,  it  does  not  aflbrd  any 
available  evidence.  The  period  of  the  original  transac- 
tion was  1843.    The  letter  was  written  in  March,  1847 ; 
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tbrt  Q^  afford  no  indication  of  the  intention  of  the  1852. 

partly  in  entering  into  the  anraqgements  of  1843,    The      Brougham 
letter  written  alter  Lynch  had  quitted  JEkgkmd^  ex*  v. 

preasea  hia  regret  Aat  he  had  failed  to  see  Mr.  Squire. 
Brougham  ;  but  before  that  he  had  seen  him.  (His  Hopor 
went  into  an  examination  of  the  langnage  of  the  letter, 
vA  said  he  eonld  not  conclude  from  it  anything  which 
would  bind  Mr-  f^nch  himself,  so  aa  to  show  any  inten- 
tiea  to  pay  in^rest  at  any  time  during  the  life  of  Joye$.) 
As  to  the  other  drcumata^ce — ^the  payment  of  interest, 
—that  appears  consistent  with  the  construction  of  the 
instrmnents.  Mr.  Lynch  with  great  propriety  might 
say,  that  althouj^  the  purpose  was  to  preserve  the 
policiesy  and  altiiough  they  were  to  be  considered  as  no 
secority  tiU  the  death  of  Jbyet ,  still  he,  Mr.  Lynch^ 
might  naturally  desire  to  pay  the  interest,  and  Mr. 
Brougham  might  naturally  expect  it.  If  I  am  to  rectify 
these  instruments  at  all,  it  must  be  a  rectification  of 
the  bond  and  agreement — not  to  make  them  agree  with 
the  letter  of  July  ;  for  that  is  silent  as  to  the  particular 
details  of  the  security,  except  that  it  is  to  be  inferred 
that  the  policies  were  not  to  be  sold  till  the  death  of 
/oyes,  for  Mr.  Brougham  agrees  to  advance  the  premiums 
daring  the  life  of  Joyts. — I  have  therefore  nothing  to 
rectify  the  instruments  by,  nothing  to  show  that  the 
intention  of  the  parties  is  one  way,  and  that  the  instru- 
ments have  carried  out  the  matter  differently  from  the 
intention ;  on  the  contrary,  not  only  is  the  whole  one 
transaction,  but  the  bond  is  written  on  the  same  paper 
as  the  very  letter  by  which  it  is  said  I  ought  to  rectify 
the  instruments.  Now  in  this  state  of  things,  baring  no 
better  eridence,  can  I  say  that  two  of  these  instruments 
carry  out  an  arrangement  different  from  the  intention, 
when  there  is  nothing  to  show  the  intention  but  the  legal 
instruments  themselves !    I  am  of  opinion  that  I  cannot 

ii2 
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1 852.  decree  rectification  of  any  of  the  instruments,  and  as  they 

B&ouGHAM      ^^^^  ^  think  the  construction  is  clear,  that  whether  there 

V.  is  any  liability  in  Mr.  Brougham  to  pay  the  premiums, 

Squirk.        — whether  he  has  any  right  of  action  or  not  against  the 

representatives  of  Mr.  Lynch  —  as  regards  his  rights 

under  the  securities  constituted  by  the  deposit  of  the 

policies,  his  right  does  not  extend  to  compel  repayment  of 

the  premiums  or  interest  during  the  life  of  Jayes.    Under 

these  circumstances,  I  can  make  no  other  decree  than  to 

dismiss  the  bill ;   and  I  must  dismiss  it  with  costs. 
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MAJOR  r.  MAJOR. 

IHIS  was  a  suit  to  administer  the  estate  of  Mary 
BMnsam.  It  now  came  on  upon  exceptions  to  the 
Master's  report,  and  the  substantial  question  before  the 
Court  was,  whether  a  certain  bond  given  by  one  Peter 
Knight,  to  Winifred  Robinson,  Jane  Robin$on,  and 
Mary  Robinsony  and  which  eventually  became  the  pro- 
perty of  Mary  Robinson,  was  released  at  law,  and  if 
not,  whether  there  was  any  equity  against  its  being 
enforced. 


1852; 
3rd  and  5th 

July. 

Bond, 

Release  of^ 

Equity. 

A.  being  in- 
debted to  B., 
C,  and  D., 
three  sisters, 
who  were  his 
near  relations, 
partly  on  his 
own  account 


The  real  and  personal  estates  of  Winifred  Robinson,  ^oj^J^of"* 

Jane  Robinson,  and  Mary  Robinson,  were  conveyed  his  father, 

and  assigned  by  them,  in  1830,  to  Thomas  Major  the  ^J^*^*^^ ,  - 

elder,  since  deceased,  and  the  Plaintiff,  Thomas  Major  ^qqi     j^^  ^y^^ 

the  younger,  upon  various  trusts,  which  it  is  unneces-  time  of  the  giv- 

aaiy  to  set  out.     The  result  of  them  was,  that  under  ^^^-^^^^ 

give  it,  and 
agreed  to  do  so,  onlv  on  a  verbal  representation  that  it  was  not  in- 
tended to  be  enforced  unless  B.,  C,  and  D.  should  come  to  want, — an 
event  which  did  not  happen.  The  bond  remained  in  the  hands  of 
the  three  till  the  death  of  B.,  and  after  her  death,  in  the  hands 
of  the  survivors,  and  after  the  death  of  C,  in  the  hands  of  D.,  whose 
property  (by  mutual  arrangements)  it  was  at  the  time  of  her  death. 
On  the  bond  was  found  the  following  endorsement :  "  This  bond  is 
never  to  appear  aiganst  A     Witness,  C,  2>." 

This  was  dated  eleven  years  after  the  date  of  the  bond. 

It  was  not  made  clear  that  C.'s  name  was  written  by  herself:  it 
was  said  that  D.  had  written  it.  It  was,  however,  proved  that  if 
D.  had  written  it,  she  did  so  with  the  authority  of  C 

Held,  that,  without  saying  whether  the  endorsement  amounted  to 
a  release,  which  was  a  legal  question,  there  was  an  equity  under  the 
circumstances  against  enforcing  the  bond ;  that,  if  put  in  suit,  the 
action  would  be  restrained  ;  and  that  there  was  nothing  due  on  the 
bond  to  the  estate  of  D 
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1852. 


Major 

V, 

Major. 


mutual  wills  which  the  three  sisters  made,  Mary^  who 
was  the  survivor,  became  eventually  entitled  to  the  whole, 
and  her  will  took  effect  on  the  whole,  the  bond  in  ques- 
tion included.  Peter  Knight  was,  on  and  before  1831, 
indebted  to  the  Misses  Robinson,  on  his  own  account, 
in  a  sum  of  120/.,  and  as  executor  of  his  father,  in  a 
sum  of  370/. ;  and  the  sisters  pressing  for  some  security, 
a  bond  was  finally  agreed  to  be  given  by  him  for  500/:, 
and  the  bond  was  executed  on  the  26th  August.  It 
was  a  common  money  bond,  and  on  it  was  found  endorsed, 
at  the  death  of  Mary  JRobinsont  the  following  memo- 
randum : — ^*  This  bond  is  never  to  appear  against  Peter 
Knight.    Witness,  JUary  Robinson,  Jane  Robinson.^ 


Winifred  died  in  November,  1831.  The  signatures 
Mary  Robinson^  Jane  Robinson,  were  apparently  in 
the  same  handwriting,  and  it  was  said  it  was  the  hand- 
writing of  Mary ;  it  was,  however,  sufficiently  proved 
that  if  Mary  signed  for  her  sister,  she  did  so  with  her 
concurrence  and  approval. 


Peter  Knight  and  his  father  were  stated  by  the 
Misses  Robinson  to  be  their  only  relations.  After  the 
death  of  Winifred  Robinson,  no  interest  was  ever  required 
or  paid  by  Peter  Knight  on  the  bond ;  but  it  remained  in 
the  hands  of  Mary  and  Jane,  after  the  death  of  Winifred, 
till  the  death  of  Jane,  and  afterwards  in  the  hands  of 
Mary,  till  her  death.  The  date  of  the  endorsement 
was  eleven  years  after  the  date  of  the  bond,  viz.  in  1842 ; 
and  as  to  the  execution  of  the  bond,  it  was  proved  that 
on  the  occasion  of  its  being  required  and  entered  into, 
Peter  Kmght  objected  to  it,  and  only  yielded  on  a  verbal 
representation  that  it  was  not  intended  the  bond  should 
be  proceeded  upon  unless  the  Misses  Robinson  should 
come  to  want ;  they  never  did  come  to  want,  but  all 


CASES    IN    CHANCERY. 

died  m  easy  eircnmsUnces.  These  are  the  material 
fiiets  which  appeared  by  the  Master's  report,  and  upon 
them  he  foimd  that  nothing  was  due  upon  the  bond  from 
PeUr  Knight  to  the  estate  of  Mary  Robinson ;  to  this 
report  the  executor  of  Mary  Robinson  excepted. 

Mr.  Bacon  and  Mr.  Flather^  for  the  exceptions,  con- 
tended that  the  endorsement  was  no  release  at  law ;  and 
if  there  was  no  release  at  law,  there  could  be  none  in 
equity.  There  was  no  proof  that  Jane  had  authorized 
the  memorandum;  and  in  fact  it  was  plain,  upon 
inspection,  that  both  signatures  were  in  the  same  hand- 
writing, and  that  was  shown  to  be  Marys.  It  was  a 
mere  voluntary  memorandum,  and  indicated  no  intention 
to  give  up  the  bond. 

Mr.  WUleoek^  (with  whom  was  Mr.  Chreene^)  for  Peter 
Knight^  in  support  of  the  Master's  report,  said  the  memo- 
nudum  showed  that  the  oUigees  considered  the  neces- 
sity for  calling  in  the  money  as  passed,  and  that  they 
intended  to  release  the  bond :  Wehett  v.  Rahy  (a).  It 
»  written  on  the  bond,  that  it  is  not  to  be  enforced ;  the 
endorsement  is  therefore  a  direction  to  the  executor  not  to 
use  it.  The  bond  was  originally  delivered  on  the  condition 
that  it  was  only  to  be  used  if  the  hdies  wanted  the  money, 
and  to  be  abandoned  if  they  did  not  want  it ;  and  the 
writing  endorsed  shows  that  the  condition  was  satisfied. 
Indeed,  we  say  it  amounts  to  an  actual  legal  release:  Aston 
V.  Pye  (b).  There,  there  was  a  condition,  but  here  the 
discharge  is  absolute.  Mary  Robinson  was  the  survivor, 
and  she  clearly  signed ;  therefore,  even  if  Jane  did  not  sign 
the  memorandum,  it  is  immaterial,  for  the  bond  was  in 
fiict  Mary's.  But  in  foot,  Jane  did  sign,  or  authorized 
Mary  to  sign  for  her. 

(a)  2  Br.  P.  C.  386,  Ed.  Toml.         {h)  5  Yes.  349,  notis. 
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1852.  (The   Vtee-Ckamedlor  intiiiiftted,  that   if   the  case 

11^  depended  od  the  qnealioD  of  Jame*s  having  signed,  or  if 

9.  it  were  neoeaBaiy  to  determine  whether  the  aidorae- 

^^^OM,        ment  operated  as  a  rdeaae  at  kw,  that  must  be  deter- 
mined in  an  acU<Mi.) 

But  there  may  be  a  release  in  equity,  even  if  there  is 
none  at  hw :  Reeves  ▼.  Brjpmer  (a),  where  the  Court 
sent  the  case  to  law,  was  difierent;  in  that  case  Uie 
Court  thought  there  was  no  equity.  Here  there  is  a 
release  in  equity,  which  may  be  even  without  writing : 
Fhwer  ▼•  Martim  (&),  Crau  ▼.  Sprigg  (c). 

Mr.  Greene. 

The  bond  was  originally  given  on  the  understand- 
ing that  it  was  not  to  be  enforced,  except  under  g^ven 
circumstances.  The  memorandum  of  1842  shows  that 
it  was  not  intended  then  that  it  should  ever  be  enforced. 
The  debt  was  not  ^hoMy  Peter  Knight e^  but,  to  the  extent 
of  3702.,  his  father's.  PeUr  Knight  was  only  debtor  in 
respect  of  his  father^s  assets,  to  the  extent  of  3702. ;  that 
shows  the  probability  of  the  ladies  not  intending  to  use 
the  bond  unless  they  should  come  to  want^  the  expressicm 
proved  to  have  been  used  by  them.  It  has  also  been 
proved,  that  when  the  bond  was  given,  it  was  agreed  that 
Knight  was  not  to  be  put  to  any  expense  in  preparing 
it.  That  is  found  by  the  Master,  and  not  excepted  to, 
and  that  also  shows  the  intention  of  bounty  on  the  part 
of  the  ladies.  Now  the  ladies  did  not  come  to  want ; 
that  appears  by  the  Master^s  report,  and  that  finding 
is  not  excepted  to.  No  interest  has  ever  been  paid, 
from  1831  down  to  the  death  of  the  testatrix  in  1842  ; 

(a)  6  Yes.  516.  (h)  2  McN.  ft  Gord.  113. 

(e)  6  Hare,  552« 
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that  IS  found  by  the  Master,  and  not  excepted  to.  Now 
as  to  the  signing  of  the  memorandom :  it  is  proved,  by 
the  evidence  of  the  servant  of  the  Misses  Robitwrn^ 
that  they  stated  to  her  their  intention  that  the  bond 
should  not  be  put  in  force;  and  then  afterwards,  the 
memorandum  was  found  signed,  as  it  appears  now.  The 
suit  embraces  only  the  account  of  Jdary't  estate,  and 
.she  was  the  survivor.  She  is  unquestionably  bound,  and 
her  estate  is  the  one  entitled.  She  was  the  owner  of 
the  bond,  and  she  died  without  having  withdrawn  her 
expression  of  intention  manifested  by  the  memorandum. 
In  administering  her  estate  as  between  volunteers, — 
and  there  are  no  creditors  in  the  case, — ^her  direc- 
tion that  the  bond  is  not  to  be  enforced  cannot  be  dis- 
r^arded. 


1852. 


Majok 

9. 

Major. 


As  to  sending  the  question  to  law :  when  there  is  con- 
current jurisdiction,  this  Court  will  determine  the  legal 
question  itself.  The  Plaintiff  might,  at  the  hearing, 
have  asked  for  an  action ;  he  has  not,  but  has  submit- 
ted himself  to  this  jurisdiction :  he  cannot  now  repu- 
diate it. 


Mr.  Bacon  in  reply. 

It  is  not  proved  that  Jane  Robinson  did  sign  the  en- 
dorsement on  the  bond  ;  on  the  contrary,  it  is  tolerably 
clear  that  she  did  not.  But  it  is  said,  that  although 
Jane  did  not  siffUt  Mary  did,  and  that  is  enough ;  and 
that  the  endorsement  operates  as  a  release.  No  case  has 
been  referred  to  in  which  such  a  memorandum  has  been 
held  a  release.  Aston  v.  Pye  was  a  case  of  a  promis- 
sory note:  and  satisfaction  of  a  note  may  be  much 
more  easily  presumed  than  release  of  a  bond.  It  would 
be  most  unsafe  to  treat  a  bond  as  released  by  a  writing 
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1852.  paiporth^  to  be  under  the  hands  of  two  obligees,  when 

Muoft         ^  ^  ^^"^  ^^^  ^'^  ^  ihem  did  not  fiign  it* 

MAJOft*  •  The  y  icb-Chancbllob  : 

This  ease  involves  two  distinct  questions :  Fiist,  What 
is  the  effect  of  the  endorsement  on  the  bond,  having  the 
names  otMtay  and  JanM  Sobinsom  subscribed  to  it^  con- 
nected with  the  evidence  relating  to  the  endoisemoit?  Se- 
eondljy  What  are  the  circumstances  which  occurred  when 
the  bond  was  origrinally  given!  and  if  the  circumBtances 
are  proved,  then  what  b  the  eflfect  of  them !  for  the  case 
might  possibly  be  decided  on  the  efiect  of  the  endorse- 
ment, as  to  the  question  whether  it  amounted  to  a  di»* 
diarge ;  or  it  might  be  decided  on  the  question,  under 
what  circumstances  the  bond  was  originally  given.  Now 
as  to  the  effect  of  the  endorsement  on  the  bond,  and  the 
evidence  relating  to  the  circumstances  under  which  it 
was  made,  certain  facts  are  found  by  the  Master,  which 
I  shall  assume  to  be  true,  as  the  finding  of  the  Master 
is  not  excepted  to.  Among  other  facts,  the  Master  finds 
that  Winifred  Sobinsan  and  her  sisters  had  often  stated 
that  Peter  Knight  and  T.  Knight  were  their  only  rela- 
tions* To  this  finding  there  is  no  exception.  Then  there 
is  another  finding,  to  which  there  is  no  exception,  to  the 
effect  that  after  the  death  of  Winifred^  Peter  Knight 
never  paid  any  interest  on  the  bond.  These  fSftcts  I  must 
take  to  be  true.  Then  whether  Jane  Robinson  signed 
the  endorsement  herself  or  not, — whether  Mary  Robinr 
son  wrote  the  name  of  Jane  Robimon  or  not,  either  by 
her  direction  or  by  guiding  her  hand, — ^this  fact  is  esta- 
blished, that  the  memorandum  was  put  on  the  bond 
with  the  consent  of  Jane ;  and  she  afterwards  told  the 
debtor  what  had  been  done. 

Under  these  circumstances,  the  question  whether  the 
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memonndmn  on  the  bond  operates  as  a  rdease  or  dis- 

ebai^  of  the  bond,  or  as  a  bar  to  the  right  of  the  ez^ 

cator  to  recover,  ^>peare  to  me  to  be  a  legal  question. 

I  cannot  understand  how,  if  the  memorandum  is  not  a 

bar  at  law,  it  can  be  a  bar  in  equity.     If  the  memoran^ 

dam  had  been  ^ven  for  vahiable  consideration,  it  mi^t 

be  otherwise ;  being  voluntary  on  the  part  of  Mary  and 

JoM  Bobinson,  no  benefit  passing  to  them,  I  am  at  a 

loss  to  understand  how,  if  the  memorandum  is  not  a  bar 

at  law,  I  can  say  it  operates  as  an  equitable  discharge. 

If,  then,  the  only  question  were  that  whidi  depends  on 

the  effect  of  the  endorsement,  I  do  not  see  how  I  eouM 

avdd  sending  that  question  to  law.    But  the  second 

question  is,  whether,  referring  to  the  other  matters 

arising  at  the  creation  of  the  bond,  there  is  anything 

to  induce  me  to  say  that,  irrespectively  of  the  question 

whedier  the  indorsement  operates  as  a  release,  the  Court 

will  hold  it  inequitable  to  allow  the  executor  to  recover 

on  the  bond.    Now  I  must,  for  this  purpose,  look  at 

the  eighth  exception,  which  goes  to  the  finding  as  to 

the  circumstances  which  took  place  at  the  time  of  the 

creation  of  the  bond.    Now  the  Master  has  found  the 

facts  on  the  evidence  of  Mrs.  Hari^  a  disinterested, 

respectable,  and  cre£ble  witness,  who  deposes  as  to 

what  took  place  in  her  presence.     Her  evidence  is 

contradicted  by  that  of  the  Plaintiff  Mtffot ;  that  is,  of 

a  party  not  merely  technicaUy  interested  as  Plaintiff,  not 

merely  as  the  representative  of  the  supposed  creditors  of 

Mary  Sobinson^  but  one  who  is  directly  and  beneficiaOy 

interested.    The  Master  has  arrived,  under  these  cir^ 

cumstances,  at  the  conclusion  that  the  evidence  of  Mrs. 

Hart  diould  be  adopted,  as  more  to  be  reKed  on  than 

that  of  Meg  or. 


1B52. 


Major 

9. 

Majoh. 


It  has  been  argued  before  me,  that  I  am  boimd  to 
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Major 

9. 

Majos. 


CASES    IN    CHANCERY. 

doabt  Major 9  for  reaaoos  having  notliiiig  to  do  with  his 
eondact  in  this  matter,  hot  with  certain  conduct  in  other 
matters,  and  partictdarly  with  his  having  be«i  found 
guilty,  in  a  totally  distinct  nuitter,  of  perjury.     On  this, 
I  can  only  say  that  the  fiicts  are  not  before  me,  and  I 
cannot  assume  them.     Discarding,  then,  all  these  extrar 
neous  matters,  I  think  the  Master  would  be  justified  in 
doing  what  a  jury  would  do,  if  Mrs.  Hart  had  been 
examined  on  the  one  side,  and  Mcgar  on  the  other, 
before  a  jury*     I  think  the  jury  would  be  justified  in 
believing  Mrs.  Hart.     The  Master  has  arrived  at  the 
same  OMiclusion ;  I  agree  with  him,  and  therefore  as  to  the 
facts  found  by  him,  depending  on  this  evidence,  I  must 
assume  them  to  be  true.     (The  facts  thus  found  vrere 
those  already  stated,  relating  to  the  circumstances  under 
which  Peter  Knight  originally  executed  the  bond.)    The 
Master  finds  also,  that  of  what  was  owing  from  Knight^ 
370/.  was  due  from  him  as  executor  of  lus  father ;  that 
the  bond  was  given  by  Knight  after  objection  made  by 
him,  and  a  representation  to  him  that  it  was  not  in- 
tended that  he  should  pay  the  bond ;  that  the  money, 
being  chiefly  due  from  him  as  executor,  and  partly  only  on 
his  own  account,  it  was  not  intended  it  should  be  called 
for,  except  in  case  of  the  ladies  coming  to  want ;  that  to 
that  representation  he  yielded,  and  that  the  bond  was 
accordingly  executed.     Now  these  ladies  did  not  come 
to  want ;  on  the  contrary,  they  died  in  affluent  circum- 
stances.  And  then  I  find  that  eleven  years  after  the  bond 
was  given,  the  endorsement  was  made  on  it  with  the 
assent  of  Jane  Robinson^  she  and  her  sister  Mary  being 
then  the  surviving  sisters,  to  the  effect  that  the  bond 
was  not  to  appear  against  Knight.    Now,  in  this  view  of 
the  case,  I  am  not  called  on  to  decide  whether  the  en- 
dorsement amounted  to  a  release  or  discharge  of  the 
bond,  but  only  to  decide  this  question,  whether  by  the 
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efiect  of  the  circumstances  attending  the  giving  of  the 
bond,  there  is  an  equity.  Part,  a  hurge  part  indeed,  of 
the  money  for  which  it  was  given  was  not  due  from 
Knight  personally,  but  only  in  respect  of  the  assets  of  his 
father ;  he  and  his  father  were  near  relations  of  these 
ladies,  the  parties  to  whom  the  money  was  to  go ;  no  in- 
terest was,  it  seems,  ever  demanded  or  ever  paid ;  and 
after  eleven  years  from  the  creation  of  the  bond,  this  me- 
morandum was  indorsed  on  it  by  one  of  the  surviving 
nsters,  with,  at  least,  the  consent  of  the  other.  It  appears 
to  me  that  I  have  here  not  a  legal  but  an  equitable  case ; 
and  the  question  is,  whether,  consistently  with  the  au- 
thority of  the  case  before  the  Lord  Chancellor,  and  with 
Cross  V.  Sprigg^  I  can  determine  that  if  an  action  were 
brought  against  the  bond  debtor  by  the  executor  of 
Mary  Robinson^  I  ought  if  a  biU  were  filed  to  restrain 
that  action,  to  grant  an  injunction.  If  I  ought  not  to 
restrain  that  action,  I  ought  not  now  to  make  any  de- 
claration, but  to  direct  an  action.  But,  as  I  am  of  opi- 
nion that  if  such  an  action  were  brought,  I  ought  to 
grant  an  injunction,  I  am  justified  in  coming  to  the 
conclusion  that  the  Master  is  right,  and  that  nothing 
is  now  due  on  the  bond  (a). 


1852. 


Majoe 
Majoe. 


(a)  Some  difficulty  arose  as  to  overmling  some  of  the  ex- 
oqitions,  on  account  of  the  particular  mode  in  which  the  facta 
were  found  by  the  Master,  and  the  consequent  form  of  the 
exceptions.  This,  howeyer,  did  not  affect  the  substance  of  the 
dedsioD,  and  the  reporter  has  not  thought  it  material  further 
to  notice  them.] 
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1852:  HARRIS  r.  POYNER. 

31st  July.       m 

»     '  *      IHIS  vasftsmtlor  tbeadministntHKiof  ibe^sUteof 

Cont^^on  of.  ^^^^^  Poyuer.    The  Plwitiff,  A.  F.  B«vrri$,  was  tbo 
TenaiUfor  life  FepresmUtire  of  the  tetator''8  «on ;  the  DefendwU 
and  remainder-  ^^  ^gj^^j  Poyntr,  the  testatw  s  widow ;  and  Charltt 
Conversion.      HarriM^  the  husbaiid  of  tbe  Plaintiff.     William  Payner, 
Repairs.       the  testator,  after  giving  by  his  will  certain  specific 
A  testator  gsTo    chattels,  proceeded  thus ; — And  as  to  all  that  my  free- 
all  his  residu-     hold  messuages  at  tenements,  and  premises,  with  th^ 
appurtenants,  and   situated    ip  Buchinyham'Streett  ia 
the  Strand,  in  the  county  of  Middk9ext    And  as  to  all 
other  my  real  estate,  whatsoever  and  whiNieso^v^r ;  aip4 
likewise  as  to  all  my  stodc  in  the  public  funds  of  thi^ 


ary  real  estate 
and  his  stock, 
mortgages,  and 
securities  for 
money,  and  all 
other  hb  per- 


effects  to  hiswife 
and  his  son, 
upon  trust  for 
his  wife  for  life, 
subject  to  an 
annuity  for  his 
son ;  and  after 
her  death,  as  to 
ail  the  devised 


sraial  estate  and  kingdom ;  mortgages  and  secwrities  for  money,  and  a)l 
other  my  personal  estate  and  efieotof  whatsoever  and 
wheresoever,  not  hereinbefore  by  me  disposed  of,  or 
whenem  tbe  whole  and  absolute  interest  is  or  are  Qot 
hereinbefore  by  me  disposed  of,  I  give,  devise^  aqd  be- 
queath the  same  and  every  part  thereof,  and  all  my  estate, 
term,  and  interest  therem,  with  their  respective  ai^Nir- 
and  beaueathed  tenants,  unto  and  to  Ihe  use  of  my  said  dear  wife  tiie  said 
^d  *^  *^^  Payner,  and  my  said  only  son  the  said  WUUqm 
and  personal  es-  ^'  Poyner,  my  executrix  and  executor  hereiB  named 
tate,  of  which  and  appointed,  th^ir  heirs,  executors,  admimstrators, 
havetheT^rlv  ^^  acmgoB,  according  to  the  respective  natures,  tenures, 
interest,  upon 

trust  for  his  son  absolutely.  The  testator  left  leaseholds,  as  to  which 
at  the  time  of  his  death  he  was  liable  to  the  landlord  for  repairs,  and 
they  were  afterwards  repaired  at  the  widow's  expense. 

Held,  first,  that  the  widow  was  entitled  to  the  leaseholds  in 
speeie. 

Secondly,  that  the  repairs  were  to  be  borne  by  the  residue,  and  not 
by  the  tenant  for  life. 
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and  qualities  thereof,  npon  the  trusts  following ;  thftt  is 
to  say,  upoQ  trust  daring  the  natural  life  of  my  said  wife 
and  her  remaining  my  widow,  to  pay  to  or  permit  and 
suffer  her  to  receiye  and  take  the  net  or.  clear  rents, 
isBues  and  profits,  dividends  and  annual  proceedings, 
and  ineome  of  all  my  said  devised  freehold  and  residuary 
real  and  personal  estate,  as  aforesaid,  after  paying  all 
outgoings  and  expenses,  and  the  aforesaid  annuity  or 
yearly  sum  of  1002.  to  my  said  son,  by  equal  quarterly 
payments  as  aforesaid,  for  her  absolute  use;  and  in 
case  my  said  wife  shall,  after  my  decease,  marry  again, 
then  upon  trust,  during  the  remainder  of  her  natural 
life,  to  receive  and  pay  the  said  net  or  clear  rents  and 
profits,  interest,  dividends^  and  annual  proceeds  and  bh 
come  of  all  my  said  devised,  freehold  and  residuary,  real 
sad  personal  estate  as  aforesaid,  after  paying  all  out- 
goings and  expenses,  and  tlie  aforesaid  annuity  or  yearly 
sum  of  lOOi.  to  my  said  son  as  aforesaid,  into  the  proper 
hands  of  my  said  wife  for  her  separate  use,  indq)end«at 
of  any  husband  with  whom  she  may  intermarry,  and 
who  shall  not  intermeddle  therewith ;  neither  shall  the 
same  or  any  part  thereof  be  subject  or  liable  to  his 
power,  control,  debts,  or  incumbrances,  nor  to  any 
mortgage,  sale,  assignment,  or  other  incumbrances  there- 
of, of  or  by  my  said  wife  signed.  I  direct  and  dedare 
the  receipt  and  receipts  of  my  said  wife,  signed  with  her 
own  hand,  in  the  event  of,  and  after  such  her  se<- 
cond  marriage  and  notwitiistanding  any  covertune,  shall 
stall  times  be  good  and  sufficient  discharge  for  such  rents 
and  profits,  interest  and  dividends,  and  annual  produce 
and  income,  as  in  and  by  such  receipt  and  receipts  shall 
be  acknowledged  and  expressed  to  be  received;  and 
from  and  after  the  decease  of  my  said  wife,  then  as  to 
all  my  said  devised  and  bequeathed  freehold  and  re- 
siduary, real  and  personal  estate  as  aforesaid,  with  their 
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1852.  refipeetive  apporteiuuicesy  andof  irfiichmy  mud  wife  isto 

^^j^j^g         have  the  dear  yearly  income  for  her  life  (eubject  as 
«.  aforesaid),  npon  trost  for,  and  I  do  gi?e,  devise,  and  be- 

PoTHBK.  qoeath  the  same  and  erery  part  thereof,  and  all  my 
estate,  term,  and  interest  therein,  with  their  appurten- 
ances, unto  and  to  the  nse  of  my  said  only  son,  the  said 
WiUiam  8.  Pawner,  his  heirs,  ezecntors,  administraton, 
and  assigns,  for  his  and  their  ahsolnte  use  and  benefit 
for  ever.  And  I  direct  that  the  same  may  be  conveyed, 
assigned,  and  paid  to  him  and  them  accordingly*  And 
I  do  hereby  nominate,  constitote,  and  appoint  my  said 
vrife,  so  long  as  she  remains  and  continues  my  widow  and 
unmarried,  but  not  longer,  and  my  said  son  WiUiam  S. 
Popur,  executrix  and  executor  of  this  my  will. 

The  testotor  died  in  April  1843.  The  widow  and  the 
son  both  proved  the  will.  Part  of  the  residuary  estate 
of  which  the  testator  died  possessed  was  leasehold;  at 
the  time  of  his  death  the  greater  part  of  this  was  in  a 
bad  state  of  repair ;  and  it  appeared  by  the  Master'n 
report,  that  at  that  period  it  would  have  cost  9002.  to 
put  the  leasehold  premises  in  repair.  Four  years  after 
the  testator^s  death,  the  landlord  required  the  premises 
to  be  put  in  a  state  of  repair,  and  the  widow  and  the 
son  caused  repairs  to  be  executed,  and  the  expense  was 
paid  by  the  widow  by  instalments,  she  receiving  the  in- 
come of  the  testator's  estate,  and  thereout  paying  these 
instalments,  the  debts,  funeral  and  testamentary  ex- 
penses, and  the  annuity  to  the  son. 

The  son  died  in  June  1848,  leaving  the  Pkuntiff  his 
widow,  to  whom  he  devised  and  bequeathed  his  real  and 
personal  estate,  appointing  her  his  executrix,  and  she 
afterwards,  in  August,  1849,  married  the  Defendant 
Charles  Harris. 


CASES   IN   CHANCERY. 


177 


The  cftose  came  on  now  on  further  directions,  and  two 
questions  were  made :  Ist,  Whether  the  leaseholds  ought 
to  be  converted ;  Sndly,  Whether  the  expense  of  the  re- 
pairs was  to  be  borne  ^by  the  widow,  or  whether  it  was 
to  be  borne  by  the  residuary  personal  estate  of  the 
testator. 


1862. 


Harris 

9. 
POYNVR, 


Mr.  Baify  and  Mr.  Sawlinsonj  for  the  Plaintiff. 

On  the  Ist  point,  The  widow  of  the  testator  does  not 
take  the  leaseholds  in  specie,  but  subject  to  the  usual 
rule  of  conversion ;  that  is  clearly  the  general  rule,  and 
there  is  nothing  in  the  will  to  vary  it.  The  testator 
does  not  specifically  refer  to  his  leaseholds;  he  only 
specifically  mentions  his  real  estate,  stock,  and  mort- 
gages; it  is  not  necessary  there  should  be  an  actual 
direction  to  convert. 


2nd]y,  On  the  question  of  the  repairs,  assuming  that 
the  tenant  for  life  is  entitled  to  enjoy  the  leaseholds  in 
specie,  the  Defendant,  to  maintain  her  contention,  must 
say  that  a  tenant  for  life  has  a  right  to  call  on  the  re- 
mainderman to  put  leasehold  premises  in  repair.  There 
is  no  authority  for  that.  Hickling  v.  JBowyer  (a)  de- 
cides the  contrary ;  that  a  person  taking  a  specific  gift 
of  leaseholds  must  repair.  [They  cited  also  Tracey 
V.  Tracey  (b)  and  Marsh  v.  Wells  (c).]  It  may  be 
admitted  that,  as  between  the  estate  and  the  covenantee, 
the  executor  would  be  liable  to  pay  out  of  the  general 
estate,  the  repairs  which  ought  to  have  been  made  by 
the  testator ;  but  that  does  not  show  that,  as  between 
teuant  for  life  and  remainderman,  the  remainderman 
is  to  pay. 

fa)  16  Jur.  137.  (b)  2  Br.  128. 

(c)  2  Sim.  &  Stu.  87. 
Vol.  I.     N.  S.  n 
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Mr.  Walfofd,  for  C.  Harris,  the  husband  of  the 
Plaintiff,  ai^ed  in  the  same  interest. 

Mr.  Bacon  and  Mr.  BaggaUey,  for  the  widow,  the 
Defendant,  cited,  on  the  question  of  oonveraon,  Blwat  v. 
Hopkins  (a),  Pickering  v.  Pickering  (&). 

Mr.  Baifyf  in  reply. 

The  Vicb-Chancellor  : 

The  first  question  is,  whether,  according  to  the  terms 
of  the  bequest  of  this  residuary  property,  that  portion  of 
it  which  consists  of  leasehold  estates  ought,  as  between 
the  tenant  for  life  and  the  reversioner,  to  be  converted 
and  invested  in  investments  of  a  permanent  character. 
[His  Honor  stated  the  portion  of  the  will  set  out  in  pp. 
175  and  176,  and  proceeded :  ] — So  far  it  is  a  devise  and  be- 
quest of  all  the  testator^s  real  estate  and  all  I^s  residuary 
personal  estate,  to  the  wife  and  son,  upon  certiun  trusts. 
It  specifies  a  particular  freehold  estate,  and  it  specifies 
stock  in  the  public  funds,  mortgages,  and  securities  for 
money,  but  does  not  specify  any  other  portion  of  the  real 
estate.  It  does  not  specify  leaseholds ;  but  it  is  a  be- 
quest to  the  trustees  of  this  property,  and  all  the  tes- 
tator's estate,  term,. and  interest  therein ;  and  it  is  be- 
queathed to  the  two  trustees,  according  to  the  respective 
natures,  tenures,  and  qualities  thereof.  Then  the  ques- 
tion is,  What  are  the  trusts  declared,  and  of  what  pro- 
perty!  The  trusts  are  in  these  terms : — "  Upon  trust 
during  the  natural  life  of  my  said  wife,  and  her  remain- 
ing my  widow,  to  pay  to  or  permit  and  suffer  her  to  re- 
ceive and  take  the  net  or  clear  rents,  issues,  and  profits, 
interest,  dividends,  and  annual  proceeds  and  income  of 

(a)  7  Sim.  43.         (5)  2  Beav.  31 ;  and  4  Myl.  &  Cr.  289. 
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all  my  sftid  devised  frediold  and  residuary  peraoual  estate 
n  aforesaid.^  Although  this  is  not  concInsiYej  up  to 
this  pointy  instead  of  any  indication  of  an  intention  that 
the  property  should  be  converted,  it  appears  to  me 
that  the  testator  meant  that  the  wife  was  to  have  the 
income  of  that  identical  real  and  personal  estate,  which 
he  had  thus  devised  and  bequeathed.  Of  course,  it  is 
**  paying  all  outgoings  and  expenses,  and  the  aforesaid 
income  or  yearly  sum  of  100^  to  the  son  by  equal  quar- 
terly payments  as  aforesaid,^  This  is  for  the  wife's 
absolute  use.  Now,  thou^  there  is  mention  of  rents 
there,  I  agree  with  the  argument  that  the  word  rents 
may  apply  to  the  real  estate;  it  is  not  necessary  to 
refer  that  to  the  rents  of  the  leasehold  estate ;  still,  al- 
though up  to  this  point  I  do  not  think  that  what  has 
he&k  said  hy  the  testator  is  quite  conclusive  upon  the 
point,  I  think  the  indication  is  in  favour  of  an  intention 
not  to  convert,  rather  than  of  an  intention  to  convert. 
Then  the  will  goes  on  thus :  ^*  And  in  case  my  said  wife 
shaD,  after  my.  decease,  marry  again,  then  upon  trust 
during  the  remainder  of  her  natural  life,  to  receive  and 
pay  the  said  net  or  clear  rents  and  {»t>fit8,  interest, 
dividends,  and  annual  proceeds  and  income  of  all  my  said 
devised  freehold  and  residuary  real  and  perscmal  es- 
tate as  aforesaid,  after  paying  all  outgmngs  and  expenses, 
and  the  aforesaid  annuity  or  yearly  sum  of  100/.  to  my 
said  son  as  aforesaid,  into  the  proper  hands  of  my  said  wife, 
for  her  separate  use  i*^  and  the  usual  direction  that  the  re- 
ceipt of  the  wife  should  be  a  good  discharge  during  cover- 
ture. That  is  in  fact  merely  continuing  to  the  wife,  in  case 
she  marries  again,  the  same  life  interest,  but  for  her  sepa^ 
rate  use,  to  protect  her  against  the  control  of  any  husband 
she  might  marry ;  and  then  comes  this  limitation  :  **  And 
from  and  after  the  decease  of  my  said  wife,  then,  as  to 
all  my  said  devised  and  bequeathed  freehold  and  resi- 
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duary  real  and  personal  estate  as  aforesaid,  with  their 
respective  appurtenances,  and  of  which  my  said  wife  is 
to  have  the  clear  yearly  income  for  her  life,  subject  as 
aforesaid,  I  do  give,  devise,  and  bequeath  the  same  and 
every  part  thereof.^    Now  observe  the  following  words : 
''  and  all  my  estate,  term,  and  interest  therein^  with  the 
appurtenances,  unto  and  to  the  use  of  my  said  only  son, 
the  said  William  Stapletan  Pcyner^  his  heirs,  executors, 
administrators,  and  assigns,  for  his  and  their  own  abso- 
lute use  and  benefit  for  ever ;  and  I  direct  that  the  same 
may  be  conveyed,  assigned,  and  paid  to  him  and  them 
accordingly.^    And  then  he  nominates  his  wife,  during 
her  widowhood,  and  the  son,  to  be  the  executrix  and 
executor.    Now  it  appears  to  me  clear,  that  what  the  tes- 
tator considered  he  was  giving  to  his  son  upon  the  wife*s 
death,  was  the  identical  property  which  he  had  before 
bequeathed  to  the  trustees  upon  the  trusts ;  and  he  re- 
peats  the  expression,  *'  all  my  estate,  term,  and  interest 
therein."     Whatever,  then,  was  the  testator's  estate, 
term,  or  interest  in  any  portion  of  the  property  which  he 
was  devising  to  the  trustees,  that  same  estate,  term,  or 
interest  he  meant  the  remainderman  to  take,  and  that 
same  estate,  term,  or  interest  was  that  of  which  the  in- 
come was  to  be  enjoyed  by  the  widow  for  her  life.    It 
appears  to  me  then  clear,  that  the  testator  meant  no 
conversion  of  the  property ;  he  meant  the  property,  for 
such  estate,  term,  or  interest  as  he  had  in  it  when 
he  should  die,  to  be  enjoyed  in  specie,  first  by  his  wife, 
and  then  enjoyed  in  specie  by  the  son  after  her  death. 
It  is  true  that  what  the  son  would  enjoy  would  be  less  in 
value  than  it  would  be  at  the  time  of  the  testator's 
death,  because  a  part  of  that  would  be  wearing  out ;  but 
still,  what  he  appears  to  me  to  have  meant,  judging  from 
the  terms  he  has  used,  was,  that  the  property  was  to 
continue  in  specie  until  after  the  death  of  the  wife,  in 
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order  that  in  specie  it  might  go  to  the  son.     I  am  of  1852. 

opinion,  therefore,  that  there  was  no  intention  to  con-  Harris 

vert  the  property ;  on  the  contrary,  that  there  was  an  v. 

intention  that  the  property  shotdd  be  enjoyed  in  specie.  Poyner. 

Now  it  has  been  justly  observed,  that  the  direction  that 
the  property  should  be  enjoyed  in  specie  does  not  neces- 
ssrily  make  any  particular  portion  of  the  property  a  spe- 
cific legacy,  in  the  ordinary  sense  of  a  specific  legacy ;  it 
18  still  part  of  the  residue ;  it  is  a  residuary  gift,  with  a 
direction  that  the  residue  shall  not  be  converted.  That 
IB  the  effect  of  it. 

Nexty  how  does  this  afiect  the  other  question  i  which  is 
this :  The  testator,  at  the  time  when  he  died,  having  been 
in  the  possession,  or  the  holder  of  this  leasehold  property, 
had,  in  violation  of  the  covenants  in  the  leases  under 
which  he  held,  suffered  the  property  to  fall  into  dilapida- 
tion ;  and  it  appears  by  the  Master's  report,  that  the 
amount  of  the  dilapidation  which  had  occurred  at  the 
time  when  the  testator  died  was  900/.  He  had  violated 
his  covenants ;  and  I  must  assume  that  the  testator 
would  have  been  liable  to  the  landlord  in  an  action  for 
damages  for  breach  of  covenant.  Shortly  after  the  tes- 
tator's death,  the  landlord  seems  to  have  made  applica- 
tion to  the  widow,  and  to  have  given  formal  notices  to 
her,  and  to  have  called  upon  the  parties  to  make  good 
the  dilapidations ;  upon  which  the  widow  and  the  son 
together  took  measures,  the  effect  of  which  is  that  the 
widow,  as  I  understand,  paid  the  amount  of  the  dilapi- 
datiiHis,  not  all  in  one  sum,  but  paid  them  by  degrees, 
so  as  to  satisfy  the  landlord'^s  demand.  Then  comes  the 
question.  Is  the  widow  to  bear  that  expense  out  of  her 
own  pocket,  or  is  it  to  be  borne  by  the  testator's  resi-* 
duary  estate  I    Now  the  cases  which  have  been  cited,  I 
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1852. 


Harris 

V. 
POYNBR. 


eonfesB  do  not  appear  to  me  to  govern  the  jvesent  case. 
Whether  m  the  case  of  a  dry  qpeeific  I^[acy  of  a  sepa- 
rate leasdiold,  where  the  testator  was  liaUe  for  dflapida- 
tions  at  the  time  of  his  death, — whether  as  between  that 
q>ecific  I^atee,  and  the  person  oititled  to  the  general 
residue  of  the  personal  estate,  the  spedBe  I^atee  should 
discharge  that  amount  of  dilapidation  out  of  the  general 
estate,  or  not, — the  prindide  of  sndi  a  case  does  not 
appear  to  me  to  govern  the  present  case  at  alL  In  the 
ease  before  Lewd  TVaro,  HickSmg  v.  JBawjfer,  his  Lord- 
ship decided  against  the  specaRe  legatee,  principal^  iqNBi 
the  terms  used  in  the  will,  though  he  certainly  goes  on 
to  say  that,  irrespective  of  those  terms,  and  upon  general 
principle,  he  should  stiU  have  decided  the  same  way ;  and 
I  must  assume  that  to  be  right.  But,  assuming  it  to  be 
right  (although  I  confess,  if  it  had  been  reg  iMUgrOj  I 
should  have  questioned  it  very  much, — ^not  upon  the  terms 
of  the  will  in  that  case,  but  upon  the  general  prindple), 
that  was  a  question  as  between  the  q^ecific  legatee  of  a 
separate  leasehold,  and  the  residuary  legatee  of  general 
personal  estate.  Here  it  is  a  question  as  between  the 
tenant  for  life  and  the  remainderman  or  the  reversioner, 
of  an  aggregate  nmss  of  property,  all  constituting  the  re- 
siduary real  and  personal  estate,  of  which  the  leaseholds 
in  question  form  only  a  component  part. 


[Mr.  Baify. — ^The  leaseholds  constitute  the  wbcde  of 
the  residue.] 


The  Vice-ChaneeUar. — ^That  may  be;  it  may  turn 
out  that  they  do  so ;  except  that  I  see  the  testat(»r  men- 
tions his  stock  in  the  public  funds,  and  his  mortgages 
and  securities  which  he  might  have ;  he  left  none,  but 
he  meant  to  leave  some,  and  thought  he  should  leave 
some.    But,  however  that  may  be,  it  appears  to  me, 
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that  without  at  all  pretending  to  infringe  npon  the 
aathority  of  the  case  before  Lord  Truro^  whose  autho- 
rity, of  oonrse,  I  am  bound  to  submit  to,  this  is  a  case 
so  entirely  different,  that  very  different  principles  are 
^>plicable  to  it.  And  it  appears  to  me,  that  in  this  case, 
where  there  is  a  tenant  for  life  and  remainderman  or 
reversioner,  under  the  same  will,  of  a  largo  mass  of  pro- 
perty, consisting  partly  of  this  leasehold  property,  and 
that  all  this  was  subject,  at  the  time  when  the  testator 
died,  to  the  payment  of  900L  to  the  landlord,  to  make 
good  the  dilapidations  incurred  up  to  that  time,  that 
upon  eveiy  general  principle,  the  tenant  for  life  ought  not 
to  bear  that  charge.  In  fact,  if  the  landlord  had  thought 
fit  he  might  have  taken  away  the  benefit  of  this  lease* 
hold  property  from  both  parties,  by  insisting  upon 
entering  for  breach  of  the  condition.  But  to  prevent 
that,  as  well  as  to  prevent  an  action  for  damages,  the 
parties  veiy  wisely, — ^the  tenant  for  life  and  the  remain- 
derman, being  also  the  executor  and  executrix, — arranged 
that  the  payment  should  be  made.  That  payment  was 
made,  and  the  result  or  efiect  of  that  payment  being 
made,  was  that  the  property  is  preserved  for  the  benefit 
of  those  who  are  interested  in  the  residue ;  that  is,  pre* 
served  for  the  benefit  of  the  tenant  for  life  and  the  re- 
mainderman. It  appears  to  me,  that  if  there  had  been 
a  fund  of  money  or  of  stock,  or  any  general  fund,  part  of 
the  residue,  that  ought  to  be  applied  in  payment  of  this 
900/.  But  whatever  the  residue  be, — whether  it  be  in 
one  shape  or  another,  whether  it  be  large  or  small, — ^it 
appears  to  me,  to  the  extent  of  the  residue,  it  ought  to 
go  in  discharge  of  this  900/* 


1852. 


Harris 

9. 
POTNBR. 
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1852:     . 
10th  and  llth 

February, 
and  Ist  March. 

^ .— ' 

Issue, 

Statutes. 

Construetion, 

Lands  Clauses 

ConsoUdatUm 

Act. 

Principles  on 
which  a  court 
of  equity  pro- 
ceeds in  direct- 
ing and  acting 
upon  the  resmt 
of  an  issue  to  a 
court  of  law. 
When  the 
Terdict  is  such 


EX  PARTE  THE  FREEMEN  AND  STAL- 
LINGERS  OF  SUNDERLAND. 

EX  PARTE  THE  BISHOP  OF  DURHAM. 

Mr.  BETHELL,  Mr.  Wilcock,  Mr.  Hugh  HiU,  and 
Mr.  C  Hall  were  for  the  Freemen  and  Stallingers ;  and 

Mr.  Stuart^  Mr.  Faber,  Mr.  Atherton,  and  Mr.  Ma- 
nisty^  for  the  Bishop. 

The  case  was  argued  on  the  10th  and  llth  February. 
On  the  Ist  of  March,  the  Vice-Chancellor  delivered  the 
following  written  judgment.* 


The  Viob-Chancellor  : 
These  two  petitions  call  upon  the  Court  to  deter- 
aa  not  to  decide  mine  who  is  entitled  to  the  sum  of  S4107.,  which  was 
Tolved  in  the  P*'^  "*  ^1  *'*®  For*,  Newcastle^  and  Berwick  Railway 
issue,  this  Court  Company,  as  the  purchase-money  for  about  six  acres  of 
•to  th  ^  ^d  ^^^^f  part  of  Sunderland  Town  Moor^  lying  in  the  parish 
to  decide  upon  of  Sunderland^  which  six  acres  were  taken  by  the  rail- 
it  itself,  the  ob-  ^|^y  company  under  the  powers  of  its  Act.  This  must,  of 
not  being  course,  depend  upon  the  question,  who  was  the  rightful 

merely  to  elicit     owner  of  the  six  acres  of  land  at  the  time  when  the  land 
^btoi°^'         u  ^*®  *^6n  by  the  railway  company. 


ance  of  the  opi- 
nion of  a  jury, 
under  the  direc- 


*  The  Reporter  was  not  present  during  the  arguments ;  the 
facts,  however,  and  the  material  arguments,  are  noticed  in  the 


tion  of  a  judge.    .   . 

The  79th  sec-  Judgment, 
tion  of  the 

Lands  Clauses  Consolidation  Act  applies  only  to  the  jurisdiction  of 
equity  in  ordering  money  to  be  paid  out,  and  not  to  that  of  a  court 
of  law  in  determining  the  rights  of  parties  in  an  issue. 
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The  claimants  are  the  Bishop  of  Durham  and  the  1852. 

Corpofation of  the  Freemen  and  Stallingers  of  Sunder-     ^Smparie 

land.    There  is  no  third  claimant,  nor  any  apparent  Frkkmsn  anu 

posability  of  a  third  daimant ;  and  therefore,  to  one  or  Stallingers 
otner,  or  to  both  of  the  two  claimants,  the  sum  m  ques-         land. 
Uon  must  ultimately  be  awarded. 

Both  the  claimants  having,  in  the  early  part  of  last 
year,  petitioned  the  Court,  it  seems  to  have  been  felt  by 
the  counsel  on  both  sides,  that  the  question  as  to  the 
ownership  of  the  six  acres  of  land  in  question,  was  pro- 
per to  be  tried  by  an  issue,  to  be  directed  to  a  court  of 
law ;  and  accordingly,  without  arguing  the  merits  of  the 
question  before  this  Court,  and  adducing  evidence  in 
support  of  the  respective  claims,  an  issue  was  arranged 
by  the  parties  or  their  counsel,  and  an  order  was  made 
by  Lord  Cranworth^  dated  the  28th  March,  1861,  in 
these  terms :  — '*  The  freemen  and  stallingers  were  to 
a£Brm,  and  the  Bishop  to  deny,  that  the  six  acres  or 
thereabouts,  part  of  the  tract  of  land  called  Sunderland 
Toum  Moor  J  taken  by  the  railway  company  for  the  pur- 
poses of  their  undertaking,  were,  and  that  every  part 
thereof  was,  on  the  1st  February^  1849,  the  soil  and 
freehold  of  the  said  freemen  and  stallingers,  and  that  the 
same  were  not,  nor  was  any  part  thereof,  on  the  day 
and  year  last  aforesaid,  the  soil  and  freehold  of  the  said 
Lord  Bishop  of  Durham ;  and  the  freemen  and  stallingers 
affirm  that  some  part,  and  the  lord  bishop  denied  that  any 
part,  of  the  premises  were  on  the  said  day  the  soil  and 
freehold  of  the  freemen  and  stallingers;  the  Court  being 
desirous  to  ascertain  by  the  verdict  of  the  jury,  whether 
or  not  the  whole  of  the  hereditaments  or  any  part  was  or 
were,  on  the  said  1st  day  of  February,  1849,  the  soil  and 
freehold  of  the  freemen  and  stallingers.^^  By  this  form  of 
issue,  the  corporation  was  made  the  Plaintiff-at-law. 
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Eat  parte 
Frsbubnand   special  jury. 

STALLINOSR0 
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The  isBue  was  accordingly  tried  at  Durham  on  the 
Slst  July,  1851,  before  Mr.  J.  Vaughan  Williams  and  a 


OF  SUNDBR- 
LAND. 


The  case  set  up  by  the  corporation  was,  that  the 
freemen  and  stallingera  were  a  corporation  by  prescrip- 
tion, and  that  as  a  corporation  they  had  been,  from 
before  the  time  of  legal  memory,  owners  of  the  soil  and 
freehold  of  the  whole  of  the  tract  of  land  called  the 
Sunderhnd  Tcwn  Moar^  including  the  six  acres  in 
question. 

The  case  set  up  by  the  Bishop  of  Durham  was,  that 
he,  in  right  of  his  see  of  Dwrham^  was  the  lord  of  the 
manor  of  HonghUm-le- Spring ;  that  the  tract  of  land 
called  Sunderland  Town  Moor  (including  the  six  acres 
in  question)  was  part  of  the  waste  of  that  manor ;  and  that 
therefore  the  soil  and  freehold  of  the  manor  were  vested 
in  him  as  lord  of  the  nuinor ;  and  at  the  same  time  he 
admitted  that  the  corporation  was  entitled  to  the  herb- 
age or  yesture  or  pasturage  of  the  moor,  though  not  to 
the  soil  and  freehold. 


Much  eridence  (chiefly  documentary)  was  adduced  on 
both  sides  in  support  of  the  respective  claims. 

The  learned  Judge,  in  summing  up  the  case  to  the 
jury,  went  with  the  utmost  care  and  pains  through  all 
the  details  of  the  evidence,  pointing  out  to  them  mi- 
nutely and  clearly,  and  I  need  hardly  say  most  impar- 
tially, all  the  points  for  their  consideration  on  each  por- 
tion of  the  evidence ;  and  having  done  that,  he  concluded 
his  smnming  up  thus: — '^Now,  genUemen,  this  is  the 
evidence  on  the  one  side  and  the  other.  You  will  have 
to  judge  for  yourselves.    The  question  is,  is  the  evidence 
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adduced  oo  behalf  of  the  Bishop  of  a  nature  00  powerful,  1852. 

tliat,  notwithstanding  the  long  series  of  acts  of  owner-       iRr  parte 
ahip,  80  unequivocal,  so  public,  and  so  notorious,  on  the   Frsembn  and 
part  ofthePlaintiflb,  you  think  the  title  is  in  the  bishop,    ^j^"^®™ 
and  that  those  acts,  notwithstanding  their  publicity  and         land. 
notoriety,  were  merely  the  acts  of  usurpers, —  if  you 
think  so  you  must  find  for  the  Defendant ;  if  you  think 
not,  then  you  must  find  for  the  P]ainti£Es.     If  your  minds 
are  eqnaUy  bahmced,  and  you  cannot  make  them  up, 
ioasmuch  as  the  burden  of  proof  is  on  the  Plaintiffi,  you 
must  find  for  the  Defendant."* 

The  jury  found  a  verdict  for  the  Defendant,  but  they 
delivered  their  verdict  in  these  terms : — '^  We  find  for 
the  Defendant  in  accordance  with  his  Lordship^s  direc- 
tion, neither  party  having  made  out  their  title  to  our 
aatisfiustion."' 

Each  of  the  contending  parties  has  now  presented  a 
further  petition,  insisting  that  the  effect  of  the  trial  has 
been  to  establish  the  right  of  the  Petitioner. 

It  is  contended,  on  the  part  of  the  corporation  of 
freemen  and  stallingers,  1st,  That  the  mere  fact  of  the 
verdict  being  in  favour  of  the  Bishop  is  immaterial,  and 
that  an  examination  of  the  evidence  at  the  trial  will  lead 
this  Court  to  the  conclusion  that  the  right  to  the  soil 
and  freehold  of  the  land  in  question,  and  not  merely  to 
the  herbage  or  pasturage,  was  and  is  vested  in  the  cor- 
poratioQ ;  and  that  therefore  the  Court  should  disregard 
the  verdict,  and  award  the  3410/.  to  the  corporation ; 
Sndly,  That  the  evidence  at  the  trial,  if  it  did  not  conclu- 
sively prove  the  right  of  the  corporation  to  the  soil  and 
freehold  of  the  land,  at  least  proved  that  the  corporation 
\  in  possession ;  and  that,  under  the  79ih  section  of  the 
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1852.  Lands  Clauses  Consolidation  Act,  the  corporation  is  to 

V  *  ^  deemed  to  have  been  lawfully  entitled  to  the  land,  the 
Freemen  AND  Bishop  having  failed  to  establish  a  better  title;  and 
Stallingers  3rdiy^  That  if  the  Court  should  not  accede  to  either  of 
those  views,  there  ought  to  be  a  new  trial  of  the  issue, 
on  the  grounds  of  misdirection  of  the  learned  Judge,  and 
of  the  verdict  being  against  the  evidence.  On  the  other 
hand,  it  is  insisted  for  the  Bishop  of  Durham^  that  he 
has  the  verdict  in  his  favour ;  that  the  verdict  is  justified 
by  the  evidence ;  that  the  acts  of  ownership,  which  were 
proved  at  the  trial  to  have  been  done  by  the  corporation, 
had  reference  to  their  possession,  not  to  the  soil  and  free- 
hold, but  only  of  the  herbage  and  right  of  pasture,  to 
which  their  title  is  admitted ;  or,  at  all  events,  were  acts 
of  usurpation,  and  that  the  evidence  proved  the  Bishop's 
own  possession  of  the  soil  and  freehold* 

Upon  one  point  in  these  several  arguments,  I  enter- 
tain no  doubt.  I  am  clearly  of  opinion  that  I  cannot 
regard  this  verdict,  though  in  form  a  verdict  for  the 
Bishop,  as  expressing  the  opinion  of  the  jury  that  the 
right'  is  vested  in  his  lordship.  The  jury,  in  delivering 
their  verdict,  declare  that  neither  party  had  made  out 
his  title  to  their  satisfaction,  and  that  they  find  for  the 
Defendant  in  accordance  with  the  learned  Judge^s  di- 
rection, which  was,  that  if,  upon  considering  the  evidence, 
their  minds  were  equally  bahmced,  and  they  could  not 
make  them  up,  they  should  find  for  the  Defendant.  In 
fact,  they  would  equally  have  found  for  the  freemen 
and  stallingers,  if  they  had  happened  to  be  the  De- 
fendants. 

Inasmuch,  then,  as  the  verdict  leaves  the  question  en- 
tirely undecided,  can  the  Court  enter  into  an  examina- 
tion of  the  evidence  laid  before  the  jury,  and  itself  de- 
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ode  tihe  erne  at  onee  in  hifoar  of  either  of  the  mrtim  1S53. 


or  SuscoKB- 


BponitBoimnewof theeSectof thateTidenee!    Inmj 

opmiQD  it  cumol.    This  Court  obbb  the  maduneiy  of  an   FnKntKKAKn 

iasDefdr  the  pGipQeeofMcertainhig  the  opinion  ^^^^^^ 

juiT,  miderthe  direction  of  one  of  the  Judges,  may  form 

with  respect  to  the  question  sent  for  trial,  and  not  as  a 

mere  iuBtrument  to  didt   evidence  upon  wfaidi  this 

Court  is  to  pronounce  its  own  decision  on  the  question. 

Tin  Court  wiD,  indeed,  upon  an  ^iplication  for  a  new 

tral ,  look  into  the  eridence  for  the  purpose  of  examining 

ikther  there  has  been  any  sndi  miKanriage  at  the  trial 

M  to  justify  it  in  refusing  to  be  bound  by  the  verdict, 

md  m  gnmting  a  new  trial,  but  not  for  the  purpose  of 

pronouncing  its  own  decision  on  the  case  irrespectiTe  of 

thevevdict 

On  a  amilar  ground  I  consider  that  I  cannot  go  into 
the  evidoice  before  the  jury,  in  order  to  try  whether  it 
18  proved  by  that  evidence  that  the  corporation  of  the 
freemen  and  staDingers  were  in  possession  of  the  land  at 
the  time  when  it  was  taken  by  the  raOway  company. 
And  there  is  this  additional  reason  why  I  ought  not  to 
go  into  the  evidence  for  that  purpose,  viz.,  that  no 
issue  was  directed  to  try  the  question  who  was  in 
posBeasion. 


It  therefore  ronains  vrith  me  to  coonder  vihether 
there  ought  to  be  a  new  trial.  It  is  contended,  on  the 
P«rt  of  the  freemen  and  stallit^ers,  that  there  ought  to 
he  a  new  trial,  cm  the  ground  of  nusdirection  in  the 
learned  Judge,  and  it  is  insisted  that  he  misdirected  the 
jury  in  the  foUovring  particulars : — ^Ist,  In  stating  to 
them,  that  if  they  should  be  satisfied  that  the  Biahop  was 
«t  any  time  Bince  the  disahling  statute  of  Elizabeth  the 
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1852.  owner  of  the  soil,  he  still  continued  to  be  80»  omitting  all 

Sx  parte       i^erence  to  the  Statute  of  Limitations ;  and  2ndl7,  That 
Frbkmknakd   he  did  not  tell  the  jury  that  by  the  79th  section  of  the 
w^Su'nm  "    ^^^^  Ckuses  Consolidation  Act,  the  freemen  and  stal- 
LANB.  lingers  being  in  possession  as  owners,  ought  to  be  deemed 

the  owners,  unless  they  wrare  satisfied  that  the  Bishop  had 
made  out  his  title.  With  respect  to  the  first  point  there 
IS  no  doubt  that,  under  the  29th  section  of  the  Statute  of 
Limitations  (3  &  4  Will.  IV.  c.  27),  if  the  Bishops  of 
Durham  had  once  been  in  possession  of  the  land,  and 
had  been  dispossessed,  and  since  the  time  of  such  dis- 
possession, a  period  of  not  less  than  sixty  years  had 
ekqssed,  comprising  two  incumbencies  of  the  bishopric, 
and  At  years  of  a  third  incumbency,  the  ri^t  of  the 
Bishop  would  be  extinguished.  But  it  is  equaDy  dear, 
that  if  the  counsel  for  the  freemen  and  stallingers  at  the 
trial  meant  to  rely  on  that  statute  as  the  foundation  of 
their  title,  the  onus  lay  upon  them  to  show  that  the  pe- 
riod of  time  during  which  the  Bishops  of  Durham  were 
alleged  to  have  been  out  of  possession,  not  only  amounted 
to  sixty  years,  but  ako  comprised  two  incumbencies,  and 
six  years  of  a  third  incumbency.  But  so  far  from  the 
counsel  for  the  corporation  having  attempted  to  show 
this,  their  leadii^  counsel,  in  his  reply,  declared  very  ex- 
pUcitly  that  he  did  not  mean  to  set  up  a  title  founded  on 
a  possession  during  the  period  mentioned  in  the  29th 
section  of  the  Statute  of  Limitations,  but  that  he  relied 
upon  possession  as  the  strongest  possiUe  eridence  of 
title ;  and  he  referred  to  the  Statute  of  Limitations  only 
as  evincing  the  feeling  of  the  Legislature  on  that  point. 
It  does  not  appear  to  me,  therefore,  that  there  was  any 
misdirection  of  the  Judge  in  this  respect.  Nor  do  I 
think  there  was  any  misdirection  in  omitting  all  refer- 
ence to  the  79th  section  of  the  Lands  CUuses  Consoli- 
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art  mai^cMe  in  whi^niMM  an  application  for  the  1^   PassiiBifANB 

Bi^iiaklinordepoaftedbytlienflwayeompuyjialioiild    ^^^^^l^ 

bemnbfetoarriveaiaflatiB&ietoryoonehisionaBiowlial         ulnik 

paitywas  lawfoUy  entitled  to  tlie  land;  and  I  think 

thatyifon  an  iaane  directed  by  this  Court,  for  the  pnr- 

poeeofenaUingityif  poasible,  to  arrite  at  a  aa^sbetoiy 

eoadnian  on  that  point,  it  wonld  hate  been  a  miaear* 

riige  to  hate  direeted  the  jnry  to  hate  any  regard  to 

that  section  of  the  Act.    Indeed,  the  counsel  for  the 

eorpoimtion,  at  the  trial,  seem  to  hate  been  of  that 

(finkHi,  for  they  did  not  make  the  least  attempt  to 

draw  the  attrition  of  the  Judge  or  jury  to  the  section  of 

tlie  Act  in  question.    I  am  of  opinion,  then,  that  there 

was  no  nusdirection  in  the  learned  Judge's  summing  up 

to  the  jury,  and  I  cannot  say  that  the  terdict  was 

against  etidence,  for  I  must  consider  that  in  eflbct  there 

was  no  verdict  at  all  deciding  the  question  of  right  in 

&?oar  of  either  party. 

But  though  I  cannot  concur  in  the  reasons  upon 
which  it  is  contended  that  there  ought  to  be  a  new  trial, 
of  the  iasue,  yet  I  am  satisfied  that  I  have  no  alternative 
but  to  send  the  case  again  to  a  court  of  law  on  this 
mmple  ground,  that  the  trial  which  has  been  had,  has 
not  been  attended  with  any  such  result  as  this  Court  can 
act  upon.  I  do  not,  however,  think  that  I  ought  simply 
to  send  the  same  iasue  to  be  tried  again.  The  course 
which  appears  to  me  to  be  the  best  calculated  to  produce 
such  a  result  as  would  enable  this  Court  to  dispose  of 
the  money  is  this :  to  direct  two  issues,  the  one  to  try  the 
right,  and  the  other  to  try  the  fact  of  possession.  In 
the  first  issue  I  shall  make  the  Bishop  of  Durham  the 
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1852.  Plaintiff;  that  is,  he  shall  affirm,  and  the  corporation 

Ex  parte  ^'^^  deny,  that  the  land  in  question  was,  on  the  let 

Frebmkn  AMD  February,  1849,  the  soil  and  freehold  of  the  Bishop  of 

Stallinoers  xhirjiam.    And  in  the  second  issue  I  shaU  make  the 

OF  oXJNDER- 

LAND.  corporation  of  the  freemen  and  stallingera  the  Plaintiffs; 

that  is,  the  corporation  shall  affirm,  and  the  Bishop  shall 
deny,  that  on  the  Ist  February,  1849,  the  corporation 
was  in  possession  of  the  soil  and  freehold  of  the  land,  as 
being  the  owners  thereof,  or  in  receipt  of  the  rents  of 
such  soil  and  freehold,  as  being  entitled  thereto. 
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WALDRON  V.  SLOPER.  1852: 

1st  June. 


was  a  daim  to  have  the  sum  of  766/.  2i.  5d.j 


s. 


Ttt 

formerly  in  the  hands  of  the  trustees  of  a  certain  deed,  ^a^e. 

^*ed  the  26th  of  June,  1842,  and  aOerwards  paid  mto    Priorities  be- 
^^%  paid  to  the  Plaintiff,  as  prior  equitable  mort-         gageea. 
&B^  of  one  Matthews.  Laches. 

Bankrupt. 

^^  May,  1838,  Shper  mortgaged  certain  real  estate,   ^^^"^  ^^ 

hy  a  deed  of  that  date,  to  Sienewright,  to  secure  2500/.,         * 

Skper,  in  1833, 
mortgaged  certain  real  estate  to  Sieveiaright,  with  a  power  of  sale, 
under  which  the  property  was  sold  in  1842  to  a  purchaser  who 
transferred  his  contract  to  Sievewright.  There  was  a  balance  after 
paying  off  Sievewright,  and  there  being  accounts  between  Slaper  and 
MatthewMy  this  baUuice  was  placed,  under  a  deed  of  25th  June,  1842, 
in  the  hands  of  trustees  to  be  dealt  with  by  arbitration  between  Slo- 
per  and  Matthews. 

In  1834,  Slaper  had  made  an  equitable  mortgage  of  the  property  to 
Matthews. 

In  January  1840,  Matthews  deposited  these  deeds  with  Waldron, 
the  Plaintiff,  by  way  of  equitable  mortgage. 

In  April  1842,  Matthews  applied  to  the  Plaintiff  for  the  loan  of 
the  deeds,  telling  him  he  wanted  them  to  enable  the  purchase  to  be 
completed,  and  promising  to  return  them  forthwith.  He  did  not 
return  them  forthwith,  and  the  Plaintiff  neyer  applied  to  haye  the 
deeds  back  for  more  than  four  years.  In  May  1843,  Matthews  de- 
posited the  deeds,  by  way  of  mortgage,  with  Pinekney,  who  now  held 
them. 

In  1846y  Matthews  became  bankrupt  Waldran  filed  his  claim  to 
be  treated  as  first  incumbrancer,  and  to  have  the  balance  in  the  hands 
of  the  trustees  of  the  deeds  of  1842  pud  to  him. 

Held  that,  as  between  Waldnm^  the  Plaintiff,  and  Pinekney,  the 
Plaintiff  had,  by  his  laches,  enabled  Matthews  to  commit  a  firaud, 
and  had  no  equity  against  the  Defendant,  Pinekney. 

The  Court  also  expressed  an  opinion  tbat  the  real  estate,  being 
converted  into  personalty  before  the  bankruptcy,  tbe  right  of  Mat- 
thews was  mefely  a  right  to  receive  a  certain  sum  of  money,  and  that 
no  notice  having  been  given  by  the  Plaintiff  or  the  holder  of  the  deeds 
to  the  trustees,  the  right  to  receive  the  money  remained  in  the  order 
and  disposition  of  Matthews,  and  passed  to  his  assignees.  This 
point  did  not,  however,  arise  for  express  decision. 

Vol.  1.     N.  S.  o 
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and,  by  a  subsequent  deed  of  1834,  a  further  sum  of 
1200/.  was  secured.  The  mortgage  deed  contained  a 
power  of  sale,  under  which  the  mortgaged  property  was 
sold  by  auction  on  the  7th  of  June,  1842,  to  one  Peto. 
By  the  deed  of  the  26th  of  June,  1842,  reciting  the 
deeds  of  1833  and  1834,  and  that  Peto  had  agreed  to 
transfer  his  contract  for  the  purchase  to  Sieveunight^ 
and  Sievewright  had  agreed  to  adopt  it,  the  property 
was  conveyed  to  Sievewright  for  3500/. ;  and  there 
being  on  this  a  balance  of  766/.  2$.  6c/.,  after  settling  the 
mortgage  account  between  Sloper  and  Sievewright^  that 
sum  was  placed  in  the  hands  of  Messrs.  Maynard  and 
Bishop^  parties  to  the  deed,  in  trust  for  Sloper  and 
Matthews^  between  whom  there  was  then  an  account,  to 
be  dealt  with  according  to  the  determination  of  an  arbi- 
trator, to  whom  they  had  agreed  to  refer  their  differences. 
In  August,  1834,  Sloper  by  deed  mortgaged  the  equity 
of  redemption  to  Matthews  to  secure  100/.  In  January, 
1840,  Matthews  deposited  his  mortgage  deed  with  the 
Plaintiff  Waldron^  by  way  of  equitable  mortgage,  and 
signed  a  memorandum,  by  which  he  bound  himself  to 
execute  a  complete  mortgage.  In  April,  1842,  Mat- 
thews wrote  to  the  Plaintiff,  telling  him  the  mortgaged 
property  was  sold,  and  asking  him  to  lend  him  the  deed 
held  by  the  Plaintiff,  to  enable  him,  Matthews^  to  pro- 
duce it,  as  it  would  be  requisite  for  completing  the  pur- 
chase, and  he  promised  to  return  it  forthwith.  He  did 
not  return  it,  nor  was  he  called  upon  to  do  so  by  the 
Plaintiff;  and  in  May,  1843,  Matthews^  being  indebted 
to  Pinckney^  deposited  with  him  this  deed.  In  1846, 
Matthefvs  became  bankrupt,  and  in  the  mean  time,  as 
stated,  viz.  in  June,  1842,  the  mortgaged  property  was 
sold,  and  the  balance  to  which  Matthews  had  a  claim  was 
paid  into  the  hands  of  trustees,  and  afterwards  paid  into 
Court. 
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In  th{B  stale  of  thingB,  If7i/dh»«  filed  hkclaimagmiiist 
Sloper  the  mginil  mortgagor,  Pimekmey  the  mortgagee 
by  deposit  of  the  15th  of  May,  1843,  the  assignees  in 
bankruptcy  of  Matthews^  and  Maymard  and  Bishop  the 
trustees  of  the  deed  of  the  25th  January,  1842,  to  have 
the  balance  of  766/.  2«.  6d.  in  Court  piud  to  him  as  first 
incumbrancer.  Pinckney  resisted  the  claim  on  the 
groond,  among  others,  that  a  fraud  had  been  committed 
on  him,  which  postponed  the  Plaintiff  to  him.  The  as- 
ngnees  of  Matthews  resisted  the  claim,  on  the  ground 
that  the  property  had  been  converted  into  personalty 
long  before  the  bankruptcy ;  that  the  rule  of  order  and 
disposition  applied,  and  that  the  money  belonged  to  the 
assignees  of  Matthews. 

Mr.  Rogersy  for  the  Plaintiff. 

The  Plaintiff  was  dearly  the  first  equitable  incum- 
brancer ;  his  mortgagor  borrowed  the  deed  from  him  for 
an  apparently  reasonable  purpose,  and  there  was  no- 
thing to  put  the  Plaintiff' upon  suspecting  fraud.  That 
Matthews  had  committed  a  fraud  upon  Pinchney  could 
not  postpone  the  Plaintiff,  who  was  no  party  to  it« 
Besides,  the  deposit  of  the  deed,  which  is  a  chattel 
real,  vested  the  legal  title  to  the  deed  in  Waldrcnj  and 
that  could  not  be  taken  from  him  by  a  subsequent  de- 
posit by  Matthews^  of  the  deed  which  was  no  longer 
his :  Wiltshire  v.  Rabbits  (a).  As  to  the  property  be- 
ing in  the  order  and  disposition  of  the  bankrupt,  that 
doctrine  does  not  apply :  Ex  parte  Machay  {b)j  Jones 
V.  Qibhons{e).  To  constitute  order  and  disposition  it 
must  be  with  the  knowledge  and  consent  of  the  party  to 
be  deprived  of  his  claim :  JEx  parte  Bell  (d).   Here  there 
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(a)  14  Sfan.  76. 

lb)  1  Mon.,  Dea.  &  De  6. 550. 

(c)  9  Ves.  407. 


(i)  1  De  6.  Cases  in  Bank- 
ruptcy, 577. 
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was  no  conseni;  for  the  deed  being  lent  for  a  particular 
purpose,  and  dealt  with  for  another,  that  was  a  fraud, 
and  such  a  parting  with  the  property  did  not  amount  to 
consent  within  the  authorities. 


Mr.  James  T.  Wood^  for  ilaynard  and  Bishop^  the 
trustees  of  the  7667.  2«.  6d. 

Mr.  Stuart  and  Mr.  Shapter^  for  Pinckney. 

The  deposit  by  Matthews  of  the  deed  with  Pinckney  ^ 
Co.^  to  secure  their  debt,  makes  Pinckney  an  equita- 
ble mortgagee  without  notice  ;  the  Plaintiff,  by  giving 
possession  of  the  deed  to  Matthews^  in  the  way  he  did, 
enabled  him  to  commit  a  fraud,  and  he  thereby  lost  his 
priority,  even  if  the  mortgaged  property  were  real  estate: 
Bowen  y,  Evans  (a).  Head  v.  Egerton(b)^  Kennedy  i. 
Chreen  (c).  But  the  mortgaged  property  was  personal 
estate  at  the  time  Pinckney  took  a  deposit  of  the  deeds. 
The  estate  mortgaged  to  Sievewright  was  converted  into 
money  by  the  sale,  and  therefore  it  was  no  longer  a 
question  of  equitable  mortgage,  and  priority  of  deposit 
had  no  application  as  affecting  priority  of  estate.  That 
Waldron  had  notice  of  the  conversion  is  plain ;  the  ap- 
plication to  him  for  a  loan  of  the  deed  told  him  that  the 
estate  was  sold.  The  sale  was  in  January,  1 842,  the 
deposit  with  Pinckney  in  April,  so  that  at  that  time  the . 
Plaintiff^s  security  was  merely  a  personal  chose  in 
action. 


There  was  great  delay  on  the  part  of  the  Plaintiff  in 
making  any  attempt  to  get  the  deed  back,  and  that  de- 
lay will  render  him  liable  to  be  postponed :    Peter  v. 

(a)  I  Jones  &  Lat.  178.  (b)  3  P.  Wms.  280. 

(c)  3  Myl.  &  K.  699. 
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Ru8$d{a),  Evan$  ▼.  BiekMll  (ft),   WctthingUm  ▼.  Jfor- 
gaan  (c),  Whitbread  v.  Jordan  (<f),  Swayne  v.  StMiyfi«(e). 

Mr.  Giffard^  for  the  aaaignees  of  ilfo^/AaM. 

At  the  date  of  the  bankruptcy  the  deed  of  mortgage 
to  Matthews  was  of  no  value ;  the  subject-matter  of  it 
had  ceased  to  be  realty :  the  money  was  in  the  hands  of 
trustees  for  the  Plaintiff,  and  was  therefore  in  his  order 
and  disposition,  and  passed  to  his  assignees.  Ex  parte 
Mackay,  and  the  like,  are  cases  where,  at  the  date  of 
the  bankruptcy,  the  property  was  real  estate.  The 
claim  of  the  Plaintiff  cannot  therefore  be  sustuned. 


1852. 


Waldrok 
Slopbr. 


The  Vicx-Changbllob  : 

In  this  case  a  fraud  has,  undoubtedly,  been  committed 
by  Matthews  against  two  persons,  and  one  of  them  must 
suffer ;  the  first  question  is  between  the  Plaintiff  and 
Pincknetf ;  the  second  is  between  the  Plaintiff  and  the 
assignees  of  Matthews.     Each  of  these  questions  arises 
on  this  daim,  and  must  be  considered.     The  material  cir- 
cumstances are  these : — Sloper^  being  the  owner  of  cer- 
tain real  estate,  mortgaged  it  to  Sievewright  with  a  power 
^  Bale  which  he  might  exercise  without  the  consent  of 
the  mortgagor,  or  of  any  body  claiming  under  him. 
A^nrards  he  mortgaged  it  to  Matthews^  by  the  deed  of 
"^opist,  1834,  by  which  he  mortgaged  the  equity  of 
'^emption  to  Matthews  in  fee  for  100/.;  the  rights 
^^^qiiired  by  Matthews^  by  virtue  of  that  deed,  were  not 
^y  legal  estate ;  he  became  mortgagee  of  an  equity  of 
^^ttip-tion  after  a  prior  mortgage,  subject  to  the  rights 
•  prior  mortgagee,  who  had  a  power  by  exercising  his 


^5    2  Vern.  726. 
J*>    «  Ve,.  174. 
^•)    16  Sim.  547. 


(d)  I  You.  &  Co.  303. 
(«)  11  Bear.  403. 
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power  of  sale  to  convert  at  any  time  the  right  of 
Matthews  into  a  mere  right  to  receive  money ;  Matthews 
having  that  right,  in  January,  1840,  deposited  his  deed 
with  the  Plamtiff  WcUdron^  and  signed  a  memorandom 
accompanying  the  deposit,  by  which  he  bound  himself 
to  make  a  complete  mortgage.     The  position  of  the 
Plaintiff  was  then  this.     He  might  call  on  Matthews  to 
make  an  actual  conveyance,  and  then  stand  in  the  same 
position  as  Matthews,  but  until  there  was  an  actual  con- 
veyance, his  right  was  to  say  that  whatever  was  forth- 
coming to  Matthews  as  the  fruit  of  his  mortgage,  the 
Plaintiff  had  a  right  to  that^  to  the  extent  of  what  should 
be  remaining  due  to  him.     So  matters  continued  until 
the  Ist  of  April,  1842,  and  then  the  Plaintiff  received  a 
letter  from  Matthews^  saying  the  mortgaged  property 
was  sold ;  he  does  not  in  that  letter  say  that  it  was 
sold  by  the  first  mortgagee,  but  that  might  be  infer- 
red, for  nobody  else  it  appears  could  sell.    However, 
he  says  that  the  property  was  sold,  and  he  asks  the 
Plaintiff  to  lend  him  the  deed  deposited  with  him,  in 
order  that  he,  Matthews^  might  produce  it  as  being 
requisite  in  completing  the  sale.      Now  this  might    be 
either  a  fraud  at  the  time,  or  he  may  have  originally 
borrowed  the  deed  with  a  good  intention,  and  afterwards 
detained  it  with  a  bad  one.     I  confess  I  do  not  see  why 
it  was  necessary  for  completing  the  purchase,  that  the 
deed  should  be  produced.     It  is  not,  however,  very 
material  whether  Matthews  had  an  honest  purpose  or 
not  in  borrowing  the  deed.     In  fact,  he  did  borrow  it, 
promising  to  return  it  when  he  returned  from  London  ; 
the  Plaintiff  lent  it,  and  it  appears  to  me  that  if  the 
Plaintiff  had  got  back  the  deed  on  the  return  of  Mat- 
thews,  even  though  he  might  in  the  mean  time  have 
made  an  improper  use  of  it,  nobody  could  have  acquired 
thereby  any  interest   as  against  the  Plaintiff.      But 
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having  been  told  by  the  letter  of  April,  1842,  that  the 
estate  was  sold,  he  took  no  steps  to  inquire  about  the 
sale ;  all  he  did  was  from  time  to  time  to  ask  for  the 
deed ;  it  is  not  said  in  his  affidavit  when  and  how  often, 
or  at  what  periods,  he  did  so.  However,  he  allowed 
the  deed  to  remain  in  the  possession  of  Matthews^  or  of 
any  other  person  to  whom  he  might  have  pledged  it, 
from  April,  1842,  to  December,  1846,  when  the  fiat 
against  Matthews  issued.  It  appears  that  the  estate 
was  sold  in  January,  1842 ;  it  was  purchased  by  Peto. 
Now  it  is  very  probable  that  Peto  was  but  the  nominee 
of  Sievewrighi.  Whether  that  is  so  or  not,  the  sale 
was,  or  must  at  any  rate  in  this  suit,  be  taken  to  be  valid, 
and  it  was  carried  into  effect,  and  a  conveyance  made  to 
Sie^ewright ;  and  after  paying  off  his  mortgage,  a  sum 
of  766/.  &.  5</.  of  the  purchase-money  remained,  and  if 
there  had  been  no  mortgage  to  Matthews  this  would 
have  been  paid  to  Slaper ;  but  Sievetcright  being  aware 
of  the  second  mortgage  to  Matthews,  and  that  to  the 
extent  to  which  anything  on  that  mortgage  was  due  to 
Matthews  it  would  be  payable  out  of  the  surplus,  and 
there  being  qpestions  between  Sloper  and  Matthews  as 
to  what  was  due  to  Matthews,  it  vi^as  agreed  that  it 
should  be  placed  in  the  hands  of  trustees  to  abide  the 
result  of  an  arbitration  as  to  how  much  was  due  to 
Matthews,  and  to  what  extent  it  was  held  on  trust  to  pay 
Matthews*  Sievewright  was  not,  apparently,  aware  of 
the  deposit  to  the  Plaintiff,  nor  did  he,  it  seems,  know  of 
the  deposit  to  Pinckney.  Now  the  Plaintiff  having  allowed 
Matthews  to  retain  the  deed  which  he  had  promised  to 
return,  for  four  years  and  a  half,  Matthews  became 
bankrupt  in  1846,  and  then  it  .came  out  that  one  year 
after  he  had  got  the  deed  he  had  deposited  it  with 
Pisdmey  for  securing  an  advance,  and  the  Plaintiff  now 
eomes  for  the  assistance  of  a  Court  of  equity  against 


1852. 


Waldron 
Sloper. 
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1852.  Pinekney^  he  asks  for  payment  of  the  money  to  him  in 

WALiROK      preference  to  Pichney. 

elementary  principle  that  a  party  commg  into  equity  in 
such  acase  is  bound  to  show  that  he  has  not  been  gufliy 
of  such  a  degree  of  neglect  as  to  enable  another  party 
so  to  deal  with  that  which  was  the  Plaintiff's  rights  as 
to  induce  an  innocent  party  to  assume  that  he  was 
dealing  with  his  own.    If,  here»  ordinary  diligence  had 
been  used  by  the  Plaintiff,  if  instead  of  resting  sa- 
tisfied with  the  excuses  of  Matthews^  he  had  insisted 
on  the  deed  being  returned,  not  in  one  or  two  months, 
but  even'^in  nine  or  twelve  months,  even  then  in  the 
events  that  have  happened  Matthetos  could  not  have 
committed  the  fraud.     But  Matthews  having  committed 
the  fraud  in  May,  1843,  in  consequence  of  the  n^Iect 
of  the  Plaintiff  from  then  to  December,  1846,  Pm> 
kney  was  induced  to  go  on  making  advances  to  Mat- 
thews on  the  faith  of  his  possession  of  the  deed.    If 
ever  there  was  a  case  in  which,  as  between  two  inno- 
cent parties,  that  one  must  suffer  who  has  permitted  the 
fraud  to  be  committed,  it  is  this  case,  and  I  am  of 
opinion  that  the  Plaintiff,  who,  by  his  great  neglect  put 
it  in  the  power  of  Matthews  to  conunit  the  fraud,  has  no 
right  to  come  and  ask  equity  to  interfere. 

Next,  as  to  the  question  between  the  Plaintiff  and  the 
assignees  of  Matthews.  At  the  time  the  Plaintiff  re- 
ceived the  memorandum  accompanying  the  deposit  by 
Matthews^  the  Plaintiff  acquired  an  interest  in  real  estate, 
not  as  owner,  nor  perhaps  strictly  as  mortgagee,  but  a 
right  of  this  sort,  that  whatever  Matthews  could  work  out 
by  virtue  of  his  estate,  the  Phuntiff  should  have  a  right  to 
stand  in  his  place.    Now  Matthews^ s  interest  was  an  in- 
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1852: 
2nd  July. 

^ . -^ 

Praetiee. 

Coats. 

Husband  and 

Wife. 

Wif^s  Equdty 

for  a  Settlement. 

As  between  the 
husband's  cre- 
ditors and  the 
wife,  in  respect 
of  the  wife's 
equity  for  a  set- 
tlementy  the 
Court  will, 
under  circum- 
stances, give 
the  wife  more 
than  one-half; 
and  where  the 
wife  had  been, 
at  the  time  of 
the  marriage 
and  long  amr- 
wards,  in  cir- 
cumstances of 
comfort,  and 
was  reduced  to 
distress  by  the 
husband's  em- 
barrassments, 
the  Court  gave 
the  costs  of  the 
Petitioner  and 
of  the  husband's 
assignees  out  of 
the  fund,  which 
was  681/.,  400/. 
to  the  wife,  and 
the  remainder 
to  the  Petitioner ; 


THE  10  &  11   VICT.  c.  96,  and  the  Trusts  of 
WAITE'S  WILL. 

EX  PARTE  PUGH. 

XHIS  was  a  petition  by  the  surviviDg  assignee  of  Mr. 
Carttar,  (under  a  deed  of  assignment  for  the  benefit  of 
his  creditors,)  seeking  that  a  sum  of  681/.  Reduced  Bank 
Annuities,  to  which  Mrs.  Carttar  was  entitled  under  the 
will  of  Mr.  Waite^  and  which  had  been  transferred  into 
Court  under  the  Trustees'  Relief  Act,  might  be  paid  to 
Petitioner,  subject  to  the  costs  and  to  Mrs.  Carttar*s 
equity  for  a  settlement. 

Mr.  Carttar  had,  after  the  assignment,  become  a 
bankrupt. 

Mr.  Teed  and  Mr.  Simpson^  for  the  petition,  offered 
to  settle  half  the  fund  on  Mrs.  Carttar.  They  cited 
Napier  v.  Napier  (a),  and  Vaughan  v.  Buck  (ft). 

Mr.  J.  Hinde  Pabner^  for  the  wife,  cited  Re  Cut- 
ler (c),  and  Scott  v.  Spashett  (d).  As  to  the  costs,  they 
ought  to  be  paid  thus :  the  wife^s  out  of  her  share ;  the 
other  costs  out  of  the  remainder. 

Mr.  Teed^  in  reply,  referred  to  Carter  v.  Taggart  («). — 


(a)  1  Dm.  &  War.  407. 

(b)  1  Sim.  (N.  S.)  284. 

(c)  14  Beav.  220. 


(d)  3  M<N.  &  Gor.  599. 

(e)  5  De  6.  &  Sm.  49. 


the  wife's  costs  out  of  her  own  fund. 
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The  clafans  of  the  husband's  creditors  are  as  much  the  1852. 


object  ofooncem  to  this  Court  as  those  of  the  wife.  Asto        Exiarte 
tlie  costs,  if  the  wife  had  come  for  a  settlement  it  must         Pugh. 
be  at  her  own  cost ;  there  is  no  reason  why  it  should  be 
diftrait  because  the  application  is  made  by  the  hus- 
biiid^s  creditors. 

Mr.  Brett  appeared  for  the  assignees  in  bankruptcy  of 
Mr.  Carttar. 

The  Vi€B*Chancbllob  : 

If  it  is  too  much  to  say  that  it  is  a  positive  rule,  cer- 
toiolj  it  is  at  least  the  practice  to  give  half  of  the  fund  to 
the  husband  or  his  assignees.  In  Napur  v.  Napier  the 
view  taken  by  the  Lord  Chancellor  was^  that,  in  the  ab- 
ttDoe  of  special  cases,  half  the  fund  should  go  to  the  wife 
udchfldren,  and  the  other  half  to  the  husband ;  but  that, 
if  there  were  special  circumstances,  a  larger  share  might 
be  given  to  the  wife. 

Ib  there  then  here  any  circumstance  sufficient  to  occa- 
SOD  a  departure  from  the  usual  rule  or  practice  ?  I  think 
that  here  it  is  a  circumstance  to  be  looked  at,  that  this 
lad;  being,  at  the  time  of  her  marriage,  and  for  a  long  time 
ifterwards,  in  a  position  of  respectability,  and  indeed  of 
dbenee,  is  now  reduced  by  her  husband's  embarrass- 
ments ;  that  may  properly  be  taken  into  consideration, 
and  I  think  that  the  right  course  to  be  taken  will  be  this, 
that  the  assignees  and  the  Petitioner  should  have  their 
mts  paid  out  of  the  fund,  and  then  I  think  it  will  not  be 
going  beyond  the  practice  to  settle  400/.  of  the  stock, 
and  to  let  the  Petitioner  have  the  remainder ;  that  will 
be  givmg  them  mudi  less  than  half,  but  I  thmk  the 
ciitomstances  are  sufficient  to  justify  it.  Mrs.  Carttar* e 
costs  will  of  course  be  paid  by  herself.     The  order  will 
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1852. 

^        .         ^ 

Ex  parte 

PueH. 


be  that  400/.  (^  the  fund  in  Court  shall  be  carried  to  the 
separate  account  of  the  wife  and  children,  and  the  settle- 
ment will  be  embodied  in  the  order,  which  will  direct  the 
dividends  to  be  paid  to  the  wife  during  her  life,  after  her 
death  to  such  of  her  children  as,  being  sons,  shall  attain 
twenty-one,  or,  being  daughters,  shall  attain  twenty-one 
or  be  married,  with  liberty  to  apply  after  the  death  of  the 
wife ;  the  balance  of  the  fund  to  be  paid  out  to  the  Pe- 
titioner. 


1852: 

25th  March 

and  25th  June. 

^ . 

Winding-up 

Acts. 

Contributory, 

Official  Ma* 

nager, 

CobU. 


IN  THE  MATTER  OF  THE  WINDING-UP 
ACTS,  1848  AND  1849,  AND  OF  THE  WOL- 
VERHAMPTON,  CHESTER,  AND  BIRKEN- 
HEAD JUNCTION  RAILWAY  COMPANY. 

EX   PARTE  ROBERTS. 

X  HIS  was  a  motion  by  the  official  manager  to  reverse 
the  decision  of  the  Master,  excluding  from  the  list  of  con- 
tributories  the  name  of  Mr.  Roberts^  and  to  have  his  name 
included. 


The  Company  was  one  of  the  abortive  railway  compa- 
nies attempted  to  be  formed  in  1845.  Mr.  Roberts  was 
placed,  at  his  own  request,  on  the  provisional  committee 


^.became  a 
member  of 
the  provi- 
sional commit- 
tee of  a  pro- 
jected Com- 
pany, which 
was  never  com- 
pleted. He 
signed  the 
agreement  re- 
quired by  the  Registration  Act ;  he  applied  for  100  shares,  under- 
taking to  accept  them  if  allotted;  instead  of  1 00  shares  being  allotted 
to  him,  he,  in  common  with  other  committee-men,  was  requested 
to  take  up  twenty-five  ;  he  did  not  take  them  up.  He  was  called 
upon  then  to  pay  two  successive  payments,  makmg  together  105/., 
on  which  he  was  assured  he  shoula  be  protected  from  Uie  claims  of 
creditors ;  he  did,  in  consequence,  pay  105/.  Held,  that  A.  was  not 
a  contributory. 
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aiidtotakeoiieoriixR«8liamiiitliecoiii|Miij.  Heaevcr  j>^  ^ ^^  ' 
ittended  any  meeting  of  the  eommittee,  or  took  pari  ■  Boaaar*. 
tiiemMUiganentoftlieeonipany.  On  the  28tli  of  Octo- 
ber lie  reoeiTed  the  following  letter  from  the  aeerrtaij  of 
ilie  oon^MHiy : — **  It  haTing  been  determined  thet  each 
member  of  the  commifttee  shall  be  entitled  to  receive  any 
number  of  aharesaliidi  he  ahaD  require, not  ezeeedinglOO, 
Iliaye  to  request  that  700  wiH  do  nsthe  fintoor  of  filling  np 
the  annexed  form,  having  regard  to  the  above  regnlatioo, 
and  transmitting  it  by  post  as  addressed.  9ioold  the 
ibrm  not  reach  me  within  four  days  from  the  date,  the 
allotment  will  be  proceeded  with  as  if  yon  had  dedined 
taidng  any  sharea.''  On  the  Ist  of  Noranber,  1845, 
Mr.  RobertB  signed  the  form,  requesting  the  secretary  to 
allot  to  him  100  shares,  agreeing  thereby  to  accept  them, 
and  to  pay  the  deposits,  and  to  execute  the  subscribers* 
agreement  and  parliamentary  contract.  On  the  20th 
Norember,  1845,  the  following  document  was  sent  to 
Mr.  Roberts  by  the  secretary: —  ^*  Wotverhampiom^ 
Ckater^  and  Btrhemiead  Junction  Railway  Company. 
Prorisionally  registered,  pnrsuant  to  7  &  8  Vtei.  c.  110. 
Capital  1,000,000/.,  in  60,000  shares  of  202.  each.  De- 
posit, iL  Sr.  per  share.  Allotment  25  shares ;  deposit 
52/.  lOs.  Sir, — I  am  directed  to  inform  you  that  the 
conunittee  of  manag^nent  have,  in  compliance  with  yoor 
application,  aDotted  you  26  ahares  in  this  nndertaking, 
and  that  the  deposit  (rf  2/.  2f .  per  share,  amounting  to 
the  sum  of  62/.  lOt.,  must  be  paid  to  one  of  the  under- 
mentioned bankers,  wImh  upon  reompt  thereof,  will  sign 
the  voudier  at  the  foot  of  the  letter.  This  letter,  with 
the  bankers'  receipt,  must  be  exdianged  for  scrip  certi- 
ficates, which  will  be  granted  upon  your  executing  the 
subscribers^  agreement  and  parliamentary  contract, 
without  which  no  person  will  be  recognized  as  a  sub- 
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1852.  scriber,  or  be  entitled  to  any  interest  in  the  undertaking.^ 

Ex  parte  ^^'^  ^^^^  ^^  ^^  document  contained  the  names  of  the 
Roberts.  bankers  and  the  form  of  receipt.  This  was  accompanied 
by  a  letter  stating  that  the  acting  committee  reqweiUd 
each  member  of  the  provisional  committee  at  once  to 
take  up  the  accompanying  allotment  of  25  shares,  and 
that  the  remaining  76  shares  allotted  to  the  committee 
might  be  taken  up  at  any  time  before  the  12th  January. 
In  December,  1845,  the  members  of  the  provisional  com- 
mittee were  applied  to,  requiring  them  to  pay  52i.  lOi., 
being  the  amount  of  deposit  on  26  shares,  by  the  7th 
January,  1846.  In  February,  a  further  requisition  was 
made  upon  the  members  of  the  provisional  committee  to 
pay  the  further  sum  of  62/.  10«.,  pursuant  to  a  resohition 
of  the  provisional  and  acting  committee  of  the  19th  Feb- 
ruary, 1846,  that  such  call  should  be  made,  and  **  that 
the  parties  so  contributing  should  be  protected  from  the 
claims  of  creditors."  On  the  26th  February,  RoberU 
paid  the  sum  of  105/.  to  the  bankers  of  the  Company. 
Roberts,  in  his  affidavit,  swore  that  he  did  so  in  conse- 
quence of  being  threatened  with  legal  proceedings ;  and 
on  receiving  a  letter  informing  him  that,  on  paying  the 
105/.,  the  committee  would  guarantee  him  from  further 
calls  in  respect  of  his  bemg  a  committee-man  ;  and  Uiat 
he  paid  it  to  purchase  freedom  from  anxiety  and  trouble. 
He  afterwards,  in  August,  1846,  under  similar  circum- 
stances, made  a  further  payment  of  60/.,  and  he  swore 
that  neither  of  the  payments  were  intended  by  him  as  a 
deposit  or  payment  in  respect  of  shares.  The  remaining 
material  facts  will  be  found  in  the  judgment. 

Mr.  C  P.  Cooper  and  Mr.  Roxburgh^  for  the  motion, 
referred  to  DMe  C(ue  (a).     Mr.  Roberts  was  one  of  the 

(a)  16  Jur.  207. 
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forty  persons,  whose  case  was  actusUy  included  in  the  1852. 


.  in  Uutt  case.  That  case  decided  Uutt  Dale^  ^^  ^^^ 
and  therefore  also  Roberts^  was  liable  to  a  call  to  pay  the  Bobsrts. 
debts  of  the  company.  He  is  therefore  a  contributory. 
He  signed  the  registered  consent  to  act,  and  to  take  one 
or  more  shares,  and  twenty-five  shares  were  allotted  to 
him.  These  two  circumstances  bring  him  within  UpfilFs 
me  (a)  and  Dale$  ca»e.  If  he  is,  and  we  say  he  is,  lia- 
ble to  a  call,  he  must  of  necessity  be  a  contributory ; 
therefore,  though  DaU*s  case  was  a  case  of  enforcing 
a  call,  it  in  effect  decided  that  Dale  was  a  contri- 
butory. 

Mr.  Malin$  and  Mr.  Selwyn,  for  Roberts, 

Roberts  applied  for  100  shares.  His  being  a  pro- 
visional committee-man  did  not  alone  make  him  a  con- 
tributory, he  must  also  have  accepted  allotted  shares. 
The  allotment  was  not  made  till  the  time  had  arrived  at 
which  there  was  no  hope  of  the  scheme  being  carried  into  . 
effect:  Matthews*  cose  (ft),  CarmichaeTs  case{c).  Ro- 
herts  signing  an  agreement  as  registered  promoter  to  take 
ODe  or  more  shares  does  not  make  him  a  contributory. 
As  to  the  contract,  he  applied  for  100  shares,  and  25 
ahares  only  were  allotted.  There  was  no  contract  bind- 
ing on  him  unless  100  shares  had  been  allotted  to  him. 
At  the  meeting  at  which  the  resolution  was  passed,  that 
each  committee-man  should  pay  in  all  105/.,  he  was  not 
present.  Being  called  upon  to  pay,  and  threatened  with 
legal  proceedings,  and  not  till  then,  for  the  sake  of  peace 
and  to  avoid  litigation,  he  paid  the  105/.  Besleys  case  (d), 
CarricVs  ease  («).    Dalis  case  was  not  a  case  of  con* 

(a)  2  H.  Lords'  Cases,  674.    .    (cQ  3  De  6.  &  S.  224. 

(b)  3  De  O.  &  Sm.  234.  (e)  1  Sim.  N.  S.  505. 
W  17  Sim.  163. 
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1852.  tribntory  or  not,  but  only  on  the  propriety  of  a  call,  and 

B»  parte       ^®  particular  liability  of  Dale  and  thoae  in  the  same  in- 
Roberts.      terest  was  the  only  thing  in  qaestion.    There  is  no  legs! 
liability  in  Mr.  RoberUy  unless  he  is  brought  within 
UpfiJTe  ease.    A  committee-man  is  not  as  such  liaUe: 
Cottle's  case  (a).    There  must  be  an  agreement  to  act 
as  committee-man,  and  also  acceptance  of  shares ;  either 
separately  wiU  not  do.    Dale's  ease  does  not  apply,  he 
was  on  the  list  of  contributories.    In  that  case  the 
Master^s  report  was  not  objected  to,  and  the  question 
whether  the  ingredients  necessary  to  constitute  a  con- 
tributory existed,  was  not  and  could  not  be  argued 
before  the  Lords  Justices.     In  this  case  the  letter  of 
allotment  was  too  late  {CarmiehaeTs  case  above  cited). 
Four  days  was  the  time  fixed  by  the  committee,  and 
three  weeks  was  the  time  taken  before  they  allotted  the 
shares.     They  waited  till  the  chance  of  proceeding  with 
the  scheme  was  at  an  end.    Roberts  did  not  waive  this 
lapse  of  time.    Besides,  they  proposed  to  allot  25  shares 
when  he  had  asked  for  100.     This  was  a  new  contract 
which  Roberts  never  accepted    until   threatened,  and 
then  for  the  sake  of  peace  he  paid  the  money  required. 
He  never  did  any  other  act  of  acceptance ;  he  did  not 
pay  the  62/.  10«.  as  a  call. 

[The  Vtce-ChanceHor.— The  letter  of  the  20th  Novem- 
ber, 1845,  states  an  actual  allotment;  in  Camnehaers 
ease  was  there  any  allotment !] 

jSe/toyn.— But  by  the  letter  of  the  20th  November, 
which  was  too  late,  even  if  they  had  allotted  100  shares, 
they  only  offered  him  25.  Mr.  Roberts  never  accepted 
this  new  proposal :  Carrick's  case  (ft),  Conway  s  case  (c). 

(a)  2  M'N.  &  Gor.  185.  {b)  1  Sim.  N.  S.  505. 

(c)   16  Jur.  120. 
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[Tlie  nee-ChmmeeOor.—U  i>:4  the  meuix^  of  IpfilTM 
case  that  he  vas  made  fiifale  oo  these  grxNiods:  ihit  he 
was  a  pronaiopal  eommiitce-man ;  that  there  wos  an 
aHotmoit  of  shares ;  and  that  there  vas  a  suhse^tiefit 
aceeptanee  of  sharesB  in  the  chaiscter  of  committee- 
man !    Are  not  thoae  tiree  iogredieots  requisite !] 


SeAc7B.—<::^^  vas  made  liable  en  the  gnNmd  of  the 
letter  in  whidi  he  expreaaed  himself  thus: — ^ I  aoeepC 
the  1(X)  shares  allotted  to  me  in  the  I>irect£cnrayim, 
&e.,  S.  Ufffiir  {a)  ;  Ifasinarta;*^  case  (b)  was  rer^aed 
by  the  Lords  Justices  (c). 

Mr.  Cooper f  in  r^y. 

The  Vica-CHAHCBLLOB : 

This  is  an  ^peal  by  the  official  manager  from  a  de-  ^^^h  June, 
ciaon  of  the  Master,  excluding  the  name  of  Mr.  Roberts 
from  the  list  of  contributories ;  and  it  is  contended,  on 
the  part  of  the  official  manager,  that  this  case  comes  with- 
in the  principle  of  UpfilTs  case,  because  it  is  said  that  as 
in  that  case,  so  here,  there  has  been  the  union  of  these 
two  circumstances :  Istly,  That  Roberts  was  one  of  the 
provisional  committee-men.  2ndly,  That  he  agreed  to 
take  shares. 

(a)  See  2  H.  L.  Cas.  676.  {b)  16  Jur.  263. 

(c)  16  Jur.  392. 
Vol.  I.     N.  S.  i» 
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1852.  That  he  was  a  member  of  the  provisional  committee  is 

Ex  varte  °^^  disputed,  and  it  is  contended  by  the  official  manager 
Roberts.  that  his  agreement  to  take  shares  is  established  on  three 
grounds :  1st.  That  he  signed  the  memorandum  required 
by  the  Joint-Stock  Companies  Act,  by  which  he  agreed 
to  be  a  member  of  the  committee,  and  to  take  one  or 
more  shares ;  2ndly.  That  he  actually  applied  for  shares, 
and  had  a  letter  of  allotment ;  and  Srdly.  That  he  paid 
deposits  or  calls  upon  his  shares.  Mr.  Roberts  msists, 
on  the  contrary,  that  there  was  no  final  acceptance  of 
shares  by  him,  and  that  the  payments  made  by  him  were 
only  made  for  the  purpose  of  getting  rid  of  the  legal  lia- 
bilities which,  according  to  what  was  then  believed  to  be 
the  law,  attached  to  him.  The  question  to  be  detei^ 
mined  is,  whether  this  case  is  within  the  principle  of 
UpfilCs  due.  Now,  as  I  understand  the  principle  of  that 
case,  it  amounts  to  this,  that  although  a  person  becoming 
a  provisional  committee-man,  would  not  be  liable  merely 
as  such  to  contribute  to  the  expenses  incurred  in  endea- 
vouring to  form  a  company ;  and  although  any  individual 
agreeing  to  take  shares,  and  even  paying  a  deposit,  is 
not  liable  as  such,  because  the  shares  which  he  agreed  to 
take  are  shares  in  the  company  when  it  shall  be  formed, 
which  company  never  is  formed,  and  never  had  existence^ 
yet,  if  a  provisional  committee-man  enters  into  an  agree- 
ment that  he  will  take  a  certain  number  of  shares  in  the 
company,  when  it  shall  be  formed,  so  that  such  agree- 
ment is  final  as  between  him  and  the  provisional  or  ma- 
naging committee,  then  he  does,  for  some  reason,  be- 
come liable  to  contribute  to  the  expenses  of  endeavour- 
ing to  form  the  company,  although  it  never  is  formed. 
But  the  principle  of  VpfilFs  case  involves  this,  that,  to 
constitute  such  a  final  agreement,  there  should  be  an 
actual  allotment  of  shares,  and  some  act  of  acceptance 
of  the  shares  so  allotted.     And  if  in  any  case  these 
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circnmsiaiiceB  do  not  co-eziBl,  it  is  not  vithin  VpjUTt  InT'^. 


caie. 


Id  dealing  with  caaeB  of  this  kind,  I  wiU  not  do  anr* 
thing  to  extend  the  doctrine  of  UgfilFs  cam;  if  m  case 
falls  strictly  within  it,  I  shall  f<dlow  it ;  but  if  not,  I  will 
not  in  any  degree  extend  the  principle. 

The  &cts  of  this  case  are  as  follows : — On  the  10th 
October  1845,  Roberts  sent  a  letter  to  the  solicitor  of 
the  proTmional  committee,  requesting  to  have  his  name 
placed  on  the  list  of  committee-men,  and  his  name  was  so 
placed  ;  but  he  did  not  attend  any  meetings.  However, 
he  was  clearly,  at  the  time  of  the  transactions  in  ques- 
tion, one  of  the  members  of  the  provisional  committee. 
On  the  same  10th  October  1845,  the  body  calUng  itself 
the  acting  committee  passed  a  resolution  to  the  effect 
that  every  provisional  committee-man  should  be  entitled 
to  have  100  shares,  but  should  be  required  to  hold 
twenty-five  shares,  in  order  to  be  qualified  to  act  as  a 
provisional  committee-man.  Whether  that  resolution 
was  communicated  to  Roberts  does  not  appear.  There 
is  no  evidence,  except  the  letter  of  the  28th  October, 
that  the  resolution  was  conununicated  to  him ;  and  it 
will  be  observed  that  the  letter  of  the  28th  October  does 
not  allude  to  the  clause  requiring  each  provisioual  com- 
mittee-man to  hold  twenty-five  shares.  (The  Vtce-Chan- 
cellor  read  the  letter  set  out  in  page  205,  and  conti- 
nued) : — ^Annexed  to  the  letter  was  a  form  of  applica- 
tion to  be  filled  up  by  Roberts^  and  he  did  fill  it  up  and 
send  it  to  the  solicitor  of  the  committee.  Now  I  will 
pause  here  to  consider  what  was  the  effect  of  these  two 
documents, — the  letter  from  Smith  the  solicitor,  and 
Roberts*  answer.  The  letter  of  application,  as  filled  up, 
was  a  letter  requesting  that  **you  will  allot  me   100 
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1852.  shares,'^  and  that  is  followed  by  an  agreement  to  accept 

Ex  parte        them,  and  to  pay  the  deposit.    What  would  have  been 
Roberts,       the  effect  if,  in  answer,  a  letter  of  allotment  had  been    . 
sent,  it  is  not  necessary  for  me  to  determine,  because  no 
answer  was  sent  to  Roberts.    Nothing  was  done  by  way 
of  communication  to  Roberts  till  the  20th  November, 
when  another  letter  was  sent  to  him  ;  but  in  the  mean 
time,  viz.  on  the  17th  November,  another  resolution  was 
come  to  by  the  acting  committee,  to  the  effect  that  each 
provisional  committee-man  should  be  requested  to  take 
up  and  pay  the  deposit  on  twenty-five  shares.    Of  course 
this  resolution,  except  so  far  as  it  was  conununicated  to 
Roberts,  was  not  binding  upon  him.     But  what  does  this 
resolution  show !    Not  that  the  committee  was  going  to 
allot  shares  to  the  provisional  committee-men   and  to 
others,  but  that  they  were  casting  about  for  the  means 
of  raising  money  to  enable  them  to  pay  their  way ;  and 
though  they  had  not  come  actually  to  the  determination 
of  abandoning  the  concern,  yet  it  is  dear  they  were  be- 
ginning to  question  in  what  way  they  could  raise  the 
money,  and  then  they  resolved  that  each  provisional  com- 
mittee-nuin  should  be  requested  to  take  up  and  pay  on 
twenty-five  shares.    At  this  time  Roberts  had  applied  for 
100  shares.     The  committee  do  not  adopt  that  applica- 
tion ;  they  do  not  say  "  we  allot  you  the  100  shares,  which 
you  have  applied  for ;"  they  do  not  even  say,  '*  you  having 
bound  yourself  to  take  100  shares,  we  allot  you  twenty- 
five  shares  i^  but,  "  we  request  as  a  matter  of  favour,  not  of 
right,  that  each  of  the  provisional  committee-men  will  take 
up  twenty-five  shares:'^  and  on  the  19th  November  an- 
other resolution  was  come  to,  that  a  letter  should  be  sent 
to  each  of  the  provisional  committee-men,  requesting  him 
to  take  up  twenty-five  shares.     On  the  20th  November, 
Smith  addressed  to  Roberts  the  following  letter,  and  to 
that  letter  was  annexed  a  letter  of  allotment  of  twenty- 
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five  shares*  in  theee  terms : — (His  Honor  read  the  docu-  1852. 

meat  referred  to  in  p.  205.)    And  the  form  of  receipt        ^^  '    - 
was  added.     Now  consider  the  eflect  of  this  last  commu-       Robebts. 
nication.     Roberts  had  been  told  that,  as  a  provisional 
committee-nuuiy  he  might  have   100  shares;    and  he 
had  accordin^y  applied  for  100  shares.     He  did  no- 
thing farther  till  he  received  this  circular,  informing  him 
that  the  committee  requested  that  he  would  take  up 
twenty-five  shares.     Instead  of  taking  up  that  amount  of 
shares,  he  takes  no  notice  of  the  communication ;  no- 
thing whatever  is  done  by  him  then;    but  this  takes 
place.    Notwithstanding  the  expectation  previously  held 
out,  the  committee  appears  to  have  come  to  the  conclu- 
sion that  the  concern  was  not  likely  to  succeed ;  and  on 
the  Ist  December  a  resolution  was  come  to  by  the  act- 
ing committee,  that  no  further  expenses  should  be  in- 
curred, without  the  express  direction  of  the  committee ; 
and  another  resolution  was  come  to  on  the  26th  December, 
that  a  letter  should  be  sent  to  the  members  of  the  acting 
and  of  ihe  provisional  committee^  requesting  them  to  pay 
each  the  sum  of  52/.  Vis.    There  is  nothing  to  show  that 
any  such  letter  was  sent  to  Roberts^  and  I  must  assume 
that  no  such  communication  was  made  to  him.     On^the 
19th  of  February  another  resolution  was  passed,  that  a 
eall  should  be  made  for  an  additional  sum  of  52/.  lOs. ; 
and  that  the  parties  so  contributing  should  be  protected 
from  the  claims  of  creditors.    A  copy  of  that  was  sent  to 
Roberts;  and  that  was  the  only  communication  made  to 
him  on  the  subject  of  the  second  call.     Now  that  resolu- 
tion does  not  allude  to  the  sum  required  as  a  payment  of 
a  deposit^  but  simply  calls  for  a  sum  of  62L  IQs,,  making, 
with  the  former  payment,  a  gross  sum  of  105/.,  and  on 
payment  of  it  the  parties  were  to  be  protected  from  the 
chums  of  creditors.     Now  these  transactions  amount  to 
this:    The  scheme  was  abandoned;   the  comniiitee  of 
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1852.  management  are  called  upon  to  discharge  liabilities,  and 

Ex  parte        ^^^^  thought  they  had  found  a  way  to  do  so  by  calling  on 
Roberts.       each  member  of  the  committee  to  contribute.    They  first 
fixed  on  a  sum  of  52/.  10«.     Then  by  another  resolution 
they  add  another  52/.  10s.,  which  they  treat  as  a  call ; 
and  Roberts  is  thus  called  upon  to  pay  105/.,  and  is 
told  that  in  doing  so  he  shall  be  protected  against  lia- 
bilities.    On  the  26th  February,  he  does  pay  105/.  to 
the  bankers.     Can  this  payment  be  treated  as  a  deposit 
on  shares  ?     If,  indeed,  he  had  paid  in  the  first  instance, 
while  the  scheme  was  being  carried  on,  that  possibly 
might  have  amounted  to  an  acceptance  of  shares ;  but 
when,  after  the  abandonment  of  the  scheme,  he  is  called 
upon  to  pay  a  gross  sum,  and  is  told  that  on  payment  of 
it  he  is  to  be  protected,  such  a  payment  is  not,  I  think, 
an  acceptance  of  shares  so  as  to  bring  the  case  within 
Upfilfs  case.     I  am  of  opinion  on  the  whole  that  neither 
on  the  ground  of  allotment  and  acceptance  of  shares, 
nor  on  the  ground  of  payment,  can  Roberts  be  treated 
as  a  contributory.     The  only  remaining  ground  on  which 
it  is  contended  that  he  is  liable  is,  that  he  signed  the 
registration  paper  required  by  the  Act  of  Parliament. 
But  it  has  been  decided  in  several  cases  that  that  does 
not  amount  to  an  acceptance  of  shares  within  the  prin- 
ciple of  UpfilVs  case.      In  CarricKs  case  the  alleged 
contributory  had  covenanted  to  take  one  or  more  share 
or  shares  in  the  company.      So  in  Carmichaers  eauy 
there  was  an  agreement  to  accept  such  shares  as  might 
be  allotted  to  him ;  and  a  formal  covenant  to  be  one  of 
the  provisional  committee,  and  an  agreement  to  take 
one  or  more  shares,  &c.     In  each  of  those  cases  there 
had  been  execution  of  the  document  required  by  the 
Registration  Act ;  and  that  was  not  held  to  make  the 
party  a  contributory.     But  if  it  had  not  been  so  decided 
in  those  cases,  I  should  still  have  so  decided  it  here ; 
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otherwise  I  should  be  extending  the  doctrine  of  UpfW*  1H52. 

ease.    I  must  decide,  therefore,  that  the  Master  was        Ex  parte 
right,  and  the  appeal  must  be  dismissed  with  costs.  Bobbrts. 

Some  discussion  took  place  as  to  whether  the  official 
manager  should  pay  the  costs  personally,  or  out  of  the 
estate.  The  Court  observed  strongly  on  the  duty  of 
official  managers  not  to  present  appeals,  except  in  cases 
of  material  importance  and  substantial  doubt,  and  pointed 
out  that  where  appeals  were  recklessly  present'Cd  by 
official  managers,  they  would  be  made  personally  to  pay 
the  costs,  if  unsuccessful.  In  the  particular  case  before 
it,  the  Court  thought  it  was  not  improper  for  the  official 
manager  to  appeal,  and  directed  him  to  pay  the  costs  of 
the  Respondent  out  of  the  estate. 
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1852: 
4th  November. 

^ ' 

Practice. 
Statutes, 
Scientific 
Assistance. 


MILDMAY  V.  LORD  METHUEN. 

X  HIS  was  a  petition  in  a  suit  for  administering  the 
estate  of  the  late  Lord  Methuen^  by  one  Holland^  a 
builder,  who  was  found  by  the  separate  Master's  report, 
made  in  the  cause,  to  have  a  claim  for  his  bill  for  builder's 
The  42nd  sec-  work  against  the  estate  of  the  late  Lord  Methuen.  The 
ters  in  Chancery  Plaintiff  was  the  executor  of  Lord  Methuen^  and  ad- 
Abolition  Act  mitted  a  claim,  but  disputed  the  amount  claimed, 
(1    &         ict.     objecting    to    various    items.      The    Master    allowed 


c.  80)  does  not 


10,097Z.  2«.  Q\d.y  the  balance  of  an  account  of  nearly 
2d,000Z.,  as  a  claim,  but  not  as  a  debt.     The  Peti- 


fore  the  Act, 
a  complicated 
claim  for  a  debt 
requiring  such 


authorize  the 
Court  to  dele- 
gate to  the  Mas-       -  ,      ,      1,    .        ,     .       »,         !«..«  1 

ter  the  power  of  ^i^^^^  '^d  obtained,  m  May  1852,  an  order  on  petition 
calling  in  sci-  for  liberty  to  bring  an  action,  but  no  action  had  been 
But  w^re  be-  ^''^"K^^ »  *"^  ^^^  petition  now  came  on  to  be  heard, 
asking  that  the  order  of  May  1852  might  be  discharged, 
and  for  a  reference  to  the  Master,  to  whom  the  cause 
was  referred,  to  ascertain  what  was  due  to  the  Petitioner 
aid  had  been  re-  in  respect  of  his  claim.  And  that  he  might  be  at  liberty 
lister  \nd  '^  obtain  the  assistance,  in  such  manner  as  he  might  think 
liberty  had  been  proper,  of  such  architect  or  other  professional  person  as 
given  to  the 
claimant  to 
bring  an  action ; 
as  it  appeared 

tion  If^broueht  ^'*^™»  being  a  builder's  bill,  many  items  of  which  were 
disputed,  if  an  action  was  brought  it  would  not  be  tried, 
but  the  matter  would  be  sent  to  arbitration,  which  it 


he  might  think  fit  and  nominate  for  that  purpose. 
The  petition  alleged  that   from  the  nature  of  the 


must  go  to  arbi' 
tration,  the 

the  matter  to  be  ^'®g6<l  would  be  a  very  dilatory  and  expensive  proceed- 
disposed  of  in      ing,  Sec.     It  alleged  that  at  the  time  the  first  petition 
the!judrew    Id  ^^  presented  there  was  no  other  course  open  to  the 
call  in  such 
scientific  aid  as  he  should  think  fit. 


CASES  13  CHA5CERT.  1 

■t  h  uiii  I?  w  rhi  Wwfi  i  I^I. 

GiMVt  BW  JBBBfiBtHB  to  do 


f 


lir«  ydgai  aad  Mr.  JmmH,  mt  die  PeciciTi 

The  P^ttioMT  kd  W«  adorned  W  raooaet  M  c&e 

ftmrnm-lKm  bar,  that  a  idkioite  to  arbiunczua  vq«2i1 

be  iBrritahfe  if  wl  aetkn  wefv  bnxx^t.     The j  mecrcd 

totke  Uth  k  I^tk  Tiet.  cl  da  b.  10.  3».  ai^d  4i.  :he 

hetufwhidkii  the  one  relied  OB  iaso^c^^^  of  the  rr3j«r 

of  the  petkioH^  «ui  to  ak  61  &  6f  of  15  Sc  1«  Viet« 

e>  86.    Thift  ie  at  aeeoont  whkk  caa  calj  be  settled  bj 

tt  aichiteet ;  tke  rigfat  to  be  determm^d  k  a  legal  rt-jrht 

toadebl;  if  tUa  had  been  as  ordmarr  d«bt  the  Slaeier 

woaid  hafe  deteranned  it,  and  it  ia  oolj  becais«e  of  its 

comiilex  chaneter,  of  its  requiring  acKotifie  inrestigft- 

tion,  that  he  eoold  not  detemune  it.     The  object  of 

theseActaisto  prevent  parties  being  aent  finom  one  court 

to  another.    The  Master  can  act  as  weD  as  an  arhi< 

tiator  ^ipointed  in  an  action.     If  the  prayer  of  the 

petition  ia  granted,  he  can  call  in  scientific  evidoice  to 

aasist  him  in  determinii^  the  questions  of  &ct,  and  can 

detennine  the  qoestions  of  law  himself. 

Mr.  DoMidLt  for  the  Respondent. 

The  claim  is  for  10,000^,  allied  to  be  due  as  the 

balance  of  a  sum  of  about  23,000/.      The  Petitioner 

aUeges  that  an  arbitration  would  be  inevitable;   that 

may  or  may  not  be;   but  he  has  got  an  order  which 

he  ought  to  have  prosecuted ;  and  if  he  had  done  so,  by 

this  time  it  would  have  been  seen  whether  an  arbitra- 

ttm  would  be'  required.     Besides,  the  order  of  May  left 

^Q  the  question  whether  there  was  any  legal  right  at 

^»  that  question  by  the  present  proceeding  is  assumed 

^  ^    concluded.      (Counsel  for  the  Petitioner  then 
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offered  to  leave  the  question  of  there  being  any  legal 
debt  at  all,  open  to  be  reconsidered  by  the  Master.) 
This  is  not  the  sort  of  case  in  which  the  Court  would 
interfere  to  exercise  its  discretion  if  it  has  any.  The 
next  question  then  is,  whether  the  Court  has  power  to 
interfere  under  the  recent  Acts.  Under  the  42nd  sect, 
of  the  Act,  has  the  Court  any  power?  The  Act  does 
not  enable  the  Court  to  dispense  with  any  proof  of  facts, 
but  only  to  obtain  the  assistance  of  opinions  of  scientific 
persons;  the  clause  does  not  extend  to  give  power  to 
the  Master f  the  words  used  are  the  Judge  and  Court ; 
and  these  words  are  placed  throughout  the  Act  in  con- 
tradistinction to  the  word  Master,  The  Court  cannot 
delegate  any  discretion  to  the  Master.  The  Court 
might  exercise  the  power  to  direct  its  own  clerk  under 
the  direction  of  the  Judge. 


Mr.  JBeavan  with  him. 

The  prayer  of  the  petition  is  in  eifect  to  compel  an 
arbitration :  to  make  some  architect  arbitrator.  There  is 
nothing  special  in  this  case ;  the  debt,  if  one  at  all,  is  a 
simply  legal  debt. 

[The  Vice- Chancellor, — Does  the  clause  of  the  Act 
mean  that  the  Court  is  to  take  and  be  guided  by  the 
opinion  of  an  architect,  or  merely  to  hear  what  he  says 
to  aid  the  judgment  of  the  Court !  Supposing  an  ar- 
chitect called  in ;  supposing  he  says,  I  cannot  form 
any  opinion  ;  the  Master  will  be  no  forwarder.] 


Mr.  JesseU. — I  contend  that  the  eifect  of  the  Act 
is  to  give  the  same  sort  of  assistance  to  this  Court 
as  is  given  by  the  Trinity  Masters  to  the  Admiralty 
Court. 
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Mr.  BetoHin. — The  legislature  never  meant  to  give  1852. 

any  judicial  authority  to  the  scientific  person  who  is  to  \j     ' 
be  called  in;    besides,  the  Petitioner  has  elected  his  v. 

remedy. 


Lord 
Methven. 


Mr.  J.  V.  Prior  appeared  for  Lord  Methuen  (a  De- 
fendant), and  other  persons  interested  in  the  estate. 

[The  Vice-Chancellor. — If  the  witnesses  contradict 
each  other,  is  the  Court  to  take  and  be  bound  by  the 
opmion  of  an  architect  ?] 

Mr.  Prior. — The  claim  is  to  be  paid  on  a  qvantum 
mendi.  That  is  not  the  proper  question  to  be  submitted 
to  scientific  arbitration. 

Mr.  Jessell,  in  reply. 

The  Legislature  meant  this :  The  Master  is  referred 
to  conflicting  evidence  on  a  given  fact,  (one,  for  instance, 
was,  whether  a  certain  rock  should  have  been  blown  up, 
whether  it  was  sufficient  to  support  a  building,)  and  that 
the  Master  is  to  decide ;  it  is  a  scientific  question,  and 
the  opinion  of  a  scientific  person  called  to  the  aid  of  the 
Master  is  one  on  which  he  may  act.  If  the  Act  is  not 
to  have  that  effect,  of  what  use  is  it !  As  to  the  juris- 
diction, the  only  question  is,  whether  it  applies  to  a 
^ference  to  a  Master.  The  Court  is  to  obtain  it  as  it 
dball  think  fit;  it  may  therefore  delegate  it  to  the 
^f^eter :  if  this  were  before  the  Judge  in  chambers,  it  is 
'aoiitted  that  he  might  obtain  assistance,  and,  by  the 
'***®ters  Abolition  Act,  the  Masters  are  to  act  as  nearly 

^^  possible  in  the  mode  directed  for  the  Judges  in  cham- 
''^-      It  will  be  therefore  quite  proper  that  the  Master, 

^^aer  the  direction  of  the  Court,  should  have  this  as- 


220 


CASES    IN  CHANCERY. 


1852. 


MiLDMAY 
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Lord 
Mkthukn. 


The  Vick-Chancbllor  referred  to  the  facts  stated  in 
p.  216,  and  then  proceeded:  The  Master  then  aUowed 
the  claim,  not  as  a  debt,  but  as  a  claim.  An  appli- 
cation was  then  made  for  liberty  to  bring  an  action, 
which  was  then  in  fact  the  only  course ;  the  debt  was 
a  legal  debt,  and  properly  triable  at  law;  and  leave 
was  accordingly  given.  Since  that  order,  the  recent 
Acts  have  come  into  operation  relating  to  the  amend- 
ment of  the  practice  of  this  Court,  and  now  the  claimant 
asks  to  discharge  the  order  of  May,  and  that  it  may  be 
referred  to  the  Master,  &c.  (His  Honor  here  stated  the 
effect  of  the  prayer  of  the  petition.)  The  first  question 
is,  is  it  competent  to  the  Court  to  make  such  an  order ! 
As  this  is  the  first  application  of  the  kind  under  the 
recent  Acts,  I  have  thought  it  right  to  confer  with  the 
other  Judges,  and  am  able  to  state  their  opinion  on  the 
question.  The  42nd  section  of  the  1 5  &  1 6  Vict.  c.  80,  is 
the  section  on  which  the  question  arises ;  and  the  question 
is,  whether  that  section  gives  the  power  to  call  in  the  as- 
sistance of  a  scientific  person  to  the  Judge  onlpf  whether 
in  chambers  or  in  Court,  or  whether  it  authorizes  him 
to  delegate  to  the  Master  the  calling  in  of  such  scientific 
assistance,  or  whether,  in  referring  the  matter  to  the 
Master,  it  authorizes  the  Court  to  direct  particular 
scientific  persons  to  be  called  to  the  assistance  of  the 
Master.  We  are  of  opinion  that  the  Act  did  not  intend 
that  the  Court  should  delegate  the  power  to  the  Master, 
nor  direct  him  to  receive  particular  assistance.  The 
purpose  of  the  Act  was  to  enable  the  Judges  in  doing 
that  which  they  are  to  do,  in  substitution  for  the  Master, 
to  have  power  to  call  in  the  aid  of  scientific  persons^  &c. 
Therefore  I  cannot  make  an  order  in  the  form  in  which 
it  is  prayed  by  the  petition.  But  the  question  remains, 
which  of  the  two  alternatives  is  to  be  adopted,  whether  to 
leave  the  nuitter  to  go  on  under  the  order  of  May  to  an 
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ledoiiyOrwIiedierBijBeifto  tadse  the  mtter  i 
aDbg  in,  if  neeeamr,  the  wiiwtiMirc  of  a  scieptific 
peraoD ;  bciwem  these  two  altenuUiTeB  I  hare  to  deter- 
mine. I  hsfe  hnd  eonsidenfale  doubt  iriiidi  of  the  two 
cooraes  would  be  nhimatdr  most  cooTenient  to  the 
parties ;  of  coone,  I  hnd  mocii  nther  it  went  to  an 
actkm  in  wfaidb  there woold  be  a  refionenoe  toarbitratiOQ, 
and  the  arbitntorni%ht  haipom  the  whole  better  means 
of  determining  the  question  than  I  should  have.  Bat  on 
the  whde,  I  think  the  best  eoorse  wiD  be  to  disdiaise 
the  order  of  May,  and  to  take  the  matter  mjadf  in 
chsmbers.  There  the  coarse  will  be,  that  as  to  all 
matters  of  mere  detail,  they  will  be  done  by  the  chief 
derk.  As  to  any  qaesUons  of  diflScolty,  I  shall  myself 
detennine  them  with,  if  necessary,  the  assistance  of  such 
scientific  person  as  I  shall  think  fit  to  call  in ;  and  if 
questions  arise  of  a  sufficiently  grave  character  to  require 
any  material  discussion,  I  shall  reserve  the  right  of 
having  those  discussed  in  open  CourL  The  order  will 
he,  to  discharge  the  order  of  May,  and  then  (in  such 
form  as  shall  be  settled  as  the  proper  form)  to  direct  the 
niatter  to  be  disposed  of  in  chambers.  The  costs  of 
hoth  petitions  to  be  reserved. 


IgSS. 


MiLDMAT 

r. 

Lord 

MrravKN. 
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11th  March. 

^ . 

Practice, 

Production  of 

Documents, 

On  a  hill  to  set 
aside  a  deed 
filed  hy  one 
Plaintiff  only, 
praying  that,  if 
necessary,  it 
might  be 
taken  as  on 
behalf  of  credi- 
tors generally, 
it  appeared  Uiat 
A.,  claiming 
under  the  deed, 
had  a  power  of 
appointment, 
and  that  she 
had  appointed 
under  her 
power ;  the 
Plaintiff  moved 
for  production 
of  documents 
in  the  hands  of 
thetrusteeofthe 
deed,  offering  to 
confirm  the  ap- 
pointment of  A. 
The  appointees 
were  not  parties. 
Held,  that  the 
production 
could  not  be 
enforced  in  the 
absence  of  those 
persons. 


FORD  V.  DOLPHIN. 

X  HIS  was  a  motion  for  the  production  of  documents  in 
the  hands  of  Leman^  one  of  the  Defendants,  as  trustee 
of  a  deed,  the  impeachment  of  which  by  the  Plaintiff,  a 
creditor  of  the  Defendant  Dolphin^  was  the  object  of  the 
bill.  The  deed  was  a  deed  of  family  arrangement,  made 
by  Dolphin^  by  which  he  settled  his  property  on  his 
wife ;  Leman  was  a  trustee  of  this  deed,  and  admitted 
that  he  had  in  his  possession  a  bill  of  costs  of  Dolphins 
solicitor  against  him  for  the  preparation  of  the  deed,  and 
other  documents,  all  of  which  he  alleged  he  held  as  trusr 
tee  of  the  deed. 

Mr.  Rogers^  for  the  Plaintiff,  moved  for  the  produc- 
tion of  the  bill  of  costs  and  the  other  documents^  admit- 
ted by  Leman  to  be  in  his  possession. 

Mr.  FolUtt  and  Mr.  Bttsk  objected  that  all  the  cestuiz 
que  trust  of  Mr.  Leman  were  not  parties,  and  that  to 
take  documents  out  of  the  hands  of  a  trustee  you  mu»t 
have  all  the  cestuis  que  trust  before  the  Court,  The  bill 
showed,  that  the  deed  which  it  sought  to  set  aside  con- 
tained a  power  of  appointment  to  Mrs.  Dolphin^  and  she 
had  exercised  that  power  to  create  an  incumbrance  in 
favour  of  two  persons  named  Stubban  and  Jocelyn^  and 
they  were  not  before  the  Court. 

Mr.  Rogers  said,  the  bill  admitted  the  validity  of  the 
charge  in  favour  of  Stubban  and  Jocelyn^  and  did  not 
seek  to  disturb  it,  and  was  only  to  set  aside  the  deed  as 
against  Mrs.  Dolphin^  subject  to  the  rights  of  her  mort- 


ca^'Zs  ly  rHA\cr 


Mr.  TuDgr.  iir  Ifr.  I^ti^thstL. 

Mr.  Ifnfiif  sid  l£r.  Sescvjw,  Irr  reiier  p»raesw 


Tk  trasiAe  c/  ife  5Be»i  is  a^fd  to  f  rco:K«  dx?:=3cc:s 
vlddh  are  the  pr?(«rET  ctf"  aH  kk  cnfmif  cvf  trstf  c  be 
canoQt  6fj  ilttU  uiiksB  thej  sre  predeni  to  coDs«£t.  The 
PhzLuff 's  cpdertak"^  yFodjd.  p-n^ect  the  nK^^irxc^ess  «$ 
betveen  them  ai>d  the  Pbiniiff ;  Hit  the  prcdueik^  of 
tlieir  docmnems  mar  damnifr  them  ^  betvi^en  them  and 
other  perMWib ;  and  therefore  their  trustee  ought  iK>t  to 
be  eded  iqwn  to  produce  them  in  their  absence* 

The  Vkk-Chaxckllor  : 

Aa  to  the  docoments  which  the  Defendant  Lemam 
ars  are  in  his  possesBion  as  a  trustee  under  the  deed^  as 
A  general  proposition  you  cannot  move  against  a  trustee 
to  produce  documents  of  such  a  character,  in  the  ah> 
seoce  of  his  cestms  que  tntst.  That  is  quite  clear  as  a 
general  rule. 

This  motion  was  before  me  on  a  former  occasion,  only 
addressed  to  Mr.  Leman^  and  I  then  thought  that  I  could 
not  make  the  order  without  having  his  cestuis  que  trust 
before  me- 
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Ford 

V. 

Dolphin. 


If  that  is  the  right  principle  it  must  be  carried  out 
fairly,  that  is,  to  its  reasonable  consequences.  Now  it 
appears  that  in  the  execution  of  a  power  under  the  deed, 
Mrs.  Dolphin  has  appointed  some  portion  of  the  estate 
comprised  in  it  to  two  gentlemen — Mr.  Stnbban  and  Mr. 
Jocelyn — by  way  of  security  to  them  for  monies  ad- 
vanced by  them.  They  are  not  parties  to  this  suit. 
Now,  primAfade^  the  same  principle  iq)plies  to  them  as 
to  the  other  cestuis  que  trusty  although  they  are  only 
cestuis  que  trust  of  a  small  portion.  That,  on  principle, 
can  make  no  difference ;  and  primd  fade  I  could  not 
make  the  order  in  their  absence. 


But  then  it  is  said,  this  bill  was  not  intended  to  im- 
peach the  securities  of  Messrs.  Stubban  and  Jocelyn. 
But  on  that  ground  I  think  the  language  of  the  bill  is  so 
ambiguous  that  I  cannot  say  that  their  interest  is  secure 
against  an  attack,  even  in  this  suit ;  and  therefore  I 
suggested  the  undertaking  which  was  given  by  Mr. 
Rogers,  not  to  impeach  these  securities.  That  under^ 
taking  might  protect  these  gentlemen,  if  Ford  was  the 
only  person  who  could  impeach  their  securities.  But 
this  bill  is  not  filed  in  the  ordinary  form ;  it  prays  that 
it  may  be  taken,  if  requisite,  as  a  bill  on  behalf  of  credi- 
tors generally.  What  that  means  specifically  I  cannot 
exactly  see.  But  this,  at  all  events,  I  know :  this  is  a  suit 
to  impeach  a  deed  as  fraudulent  against  creditors  gene- 
rally, as  well  as  against  Ford;  any  undertaking  of  Ford 
cannot  protect  the  mortgagees  against  the  claims  of  the 
other  creditors,  who  might  avail  themselves  of  the  disco- 
very obtained  to  impeach  their  title. 


I  think  the  general  principle  must  prevail.  It  is  said 
these  documents 'ought  not  to  be  considered  as  in  the 
possession  of  the  Defendant  Leman^  as  trustee ;  and,  as 
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to  the  bin  of  costs,  it  is  asked  how  that  can  be  in  his  poa-  1852. 

seasion  as  trustee !    I  think  the  bill  of  costs  may  be  most  Ford 

material  in  impeaching  the  securities ;  and  if  the  pro-  v. 

duetion  of  any  documents  in  Zeman^s  possession  as  trus-  Dolphin. 
tee  might  assist  the  Phuntiff  in  impeaching  the  deed,  it 
fdlowB  that  it  is  possible  that  such  document  may  be 
material  to  support  the  derivative  deeds.  At  all  events, 
when  Lemon  has  sworn  that  all  the  documents  are  in  his 
poasession  as  trustee,  and  there  is  no  suggestion  that  he 
has  aoy  other  character,  I  cannot  distinguish  the  bill  of 
costs  from  any  other  of  the  documents.  Those  docu- 
ments, therefore,  which  Leman,  by  his  answer,  says  are 
in  his  possession  as  trustee,  cannot  be  produced,  and  the 
motion  must  be  refused. 


RAWLINS  V.  M*MAHON.  1852: 

12th  November. 

A  PETITION  was  presented  to  have  a  small  sum  of     ^  p^^^^  ' 
money  (28/.)  paid  under  the  44th  section  of  the  15th       Chancery 
and  16th  Vict.  c.  86,  to  certain  persons  who  were  the  Amendment  Act 
solicitors  of  a  deceased  party  to  the  suit,  in  order  to  xhe  44tb  see- 
avoid  the  expense  of  taking  out  representation.     The  tionof  15  &  16 
Court  thought  the  clause  did  not  apply  to  paying  money  ^^  *  ^j   ^  °^' 

out  of  Court,  and  declined  to  make  the  order.  payine  money 

out  of  Court. 


Vol.  I.    N.S. 
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1 2th  NoTember. 

^        .        * 

JFinding-up 

Acts. 
Contributory. 

A,  was  an  allot- 
tee of  shares  in 
a  projected  rail- 
way company, 
which  failed  to 
obtain  an  Act, 
and  was  ne?er 
completed.    He 
paid  his  deposit, 
but  never  exe- 
cuted any  deed. 

theletter  of  al- 
lotment was  a 
circular  from 
the  directors, 
undertaking  to 
return  the  de- 
posits if  an  Act 
should  not  be 
obtained.    Af- 
terwards A.f  at 
the  request  of 
the  directors, 
asking  for  the 
continuance  of 
the  confidence 
of  the  share- 
holders, wrote 
to  the  board. 


RE  DOVER  AND  DEAL  RAILWAY  COMPANY, 
EX  PARTE  BEARDSHAW 

X  HIS  was  an  appeal  against  the  decision  of  Master 
Brougham^  puttmg  Mr.  Beardshaw  on  the  list  of  con- 
tributories.  Mr.  Beardshaw  applied  for  shares,  and 
200  shares  were  allotted  to  him ;  he  paid  a  deposit  of 
420/.,  being  two  gumeas  per  share.  With  the  letter 
of  allotment  he  received  from  the  directors  the  following 
circular : — 

"  Sir,  "  24th  January,  1846. 

*'  In  forwarding  you  the  accompanying  letter  of  allot- 
ment, the  directors  desire  to  explain  that  they  have 
delayed  issuing  any  shares  until  the  standing  orders  of 
both  Houses  of  Parliament  had  been  complied  with,  and 
certain  arrangements  entered  into  with  the  South 
Eastern  Railway  Company.  The  directors  have  now 
the  greatest  satisfaction  in  stating  that  arrangemaits 
with  the  South  Eastern  Railway  Company  haye  been 
concluded,  and  they  are  fuUy  justified  in  asserting  that 
the  company  will  be  placed  in  such  a  position  as  to 
insure  its  proprietary  against  loss ;  and  in  the  eyeat  of 
the  passing  of  the  bill,  shares  in  the  South  Eastern 
Company  will  be  allotted  to  the  proprietors  in  lieu  of 
stock  in  this  company.  The  directors,  in  maldng  this 
announcement,  feel  that  the  afi&irs  of  the  company,  as 


requesting  them 

to  continue  the 

undertaking.    On  the  breaking  up  of  the  Company,  the  directors 

returned  the  balance  of  the  deposits  remaining  in  their  hands,  and 

paid  to  A.  on  that  account  200/.     A.  recoTered,  in  an  action  against 

one  of  the  managing  directors,  the  remaining  220/.     Held,  that  A. 

\T9S  not  a  contiibutoiy. 
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now  settled,  are  on  such  a  basis  as  to  secure  important  1852. 

advantages  to  its  proprietors,  and  to  warrant  the  direc*        JF*  iarte 
tors  in  proceeding  to  Parliament  with  the  undertaking,     Beardshaw. 
with  every  e3[:pectation  of  success.     In  the  event  of  the 
Act  not  being  obtained,  the  directors  undertake  to 
return  the  whole  of  the  deposits  without  deduction. 

"  By  order,  8.  P.  Hook,  O.  T.  Thompson, 

"  Joint- Solicitors." 

On  the  7th  February,  Mr.  Beardshaw  paid  the  420Z.  to 
the  company^s  bankers.  The  directors  never  succeeded 
in  obtaining  an  Act ;  in  fact,  the  scheme  was  one  of  the 
abortive  schemes  of  the  period.  On  the  14th  May, 
1846,  the  following  letter  was  sent  to  the  share- 
holders : — 

"Sir,  •  "May,  1846. 

<'  The  directors  direct  me  to  call  your  attention  to  the 
advertisement  convening  a  meeting  of  the  shareholders 
at  the  Chiildhatt  Hotel,  Gresham-street,  in  the  city  of 
Landony  on  Thursday,  the  28th  day  of  May  instant,  at 
twelve  o^clock  at  noon  precisely,  which  they  hope  it  will 
be  convenient  for  you  to  attend  ;  but  should  it  be  other- 
vnse,  the  directors  beg  now  to  solicit  a  continuation  of 
your  confidence  in  their  conducting  the  afiairs  of  this 
company,  and  that  you  win' forward  to  the  secretary 
your  shares,  together  with  a  proxy  enabling  him  to  vote 
in  your  behalf.  Should  that  course  not  meet  your  ap- 
proval, perhaps  you  will  be  good  enough  to  hand  your 
proxy  to  a  friend,  and  authorize  him  to  attend  and  vote 
at  the  meeting  on  your  behalf.  I  am  directed  to  add, 
that  in  order  to  secure  the  expenses  of  the  undertaking, 
which  are  guaranteed  by  the  South  Eastern  Company, 
ID  pursuance  of  the  arrangements  made  with  them,  it  is 

q2 
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1852.  absolutely  necessary  that  the  directors  should  proceed  to 

'  Ex  parte  '      obtain  the  Act. 

Beardshaw.  **  I  am,  Sir,  your  obedient  Servant, 

"  Jl  M.  Hooky  Secretary.'' 

Mr.  Beardshaw  then  filled  up  the  following  form,  and 
sent  it  to  the  directors : — 

*^  I  do  hereby  declare  that  I  am  an  original  subscriber 
for  200  shares  in  this  company,  and  at  this  time  a  holder 
of  200  shares  therein,  to  which  I  am  entitled  as  here- 
under stated ;  and  I  do  hereby  request  the  provisional 
directors  to  continue  the  undertaking.  Number  which 
I  now  hold  of  my  original  shares — 200.  Number  of 
shares  purchased  by  me  which  I  now  hold — None. 
Name  in  full — Henry  Beardsliaw.  Date — May  16, 
1846.^' 

On  the  28th  May  there  was  a  meeting  of  share- 
holders, and  the  following  report  was  made  to  a  board  of 
directors  meeting  on  the  same  day : — 

^^  At  a  meeting  held  at  No.  7,  Coleman-street,  28th 
May,  1846,  present,  J.  Thompson^  Esq.,  John  Brent, 
Esq.,  Joseph  Thompson,  Esq.,  and  John  Brent^  Esq., 
stated  to  the  board  the  result  of  the  public  meeting  of 
shareholders,  held  this  day  at  the  Ouildhall  Hotel, 
Greshamstreet,  in  pursuance  of  Sir  Robert  PeePs  reso- 
lution, and  reported  that  sliareholders,  representing  scrip 
to  the  amount  of  seventy-four  thousand  one  hundred 
pounds,  approved  of  the  directors  proceeding  with  the 
bill,  and  there  was  not  one  dissentient. — H.  W.  Beatir 
clerk,"' 

The  bill  was  ultimately  thrown  out,  and  the  scheme 
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C«i  3e  S(!ta  J:il7.  &Bi^!£sMv  leeeiTel  bark  ^X <L  c:'  h^    Rba&sismjlw- 

smiKct ;  Id  Mr.  Aftmf- 

Ii  appeared  a2sok  acacrg  ccber 

agus(  oce  cf  ike  Trunagirg 

cQcpanT  icr  hs  haiiaee  cf  t2:e 

a  i«r£cc  for  the  ampocn:* 

Me.  ^^'^  acd  Mr.  Smkile  cov  moved  to  dkci:ar^ 
3rzmgi^m^s  order,  and  cited  Brl^xt  t.  ITk^'- 
(c). — Mr.  Btardsktxv  is  viUun  ibat  case ;  if  any- 
this  is  a  aumigor  case^  for  liere  he  took  vith  an 
jQotzact  that  hedioiild  hare  hismoneTretuniedy 
aad  INK  be  any  fnrther  liable.  To  be  a  oontributory,  a 
]■■■  vast  be  fidde  at  law  to  the  creditors  of  the  com- 
paoy  or  aBKcint  IOC.  Tkcj  referred  to  Caarrick^s  case  (b\ 
ami  Baierfs€mg{e). 

Mr.  Glaue^  tor  the  official  manager. 

In  Brigifs  case,  the  test  is  not  liability  to  creditors. 
In  the  jadgment  of  Baron  Parity  p.  369,  he  sajs,  ''All 
the  qnestions  of  contributories  resolve  themselres  into 
tfn>  simple  questions  of  hd ;  first, — by  far  of  the  most 
frequent  occurrence, — did  the  alleged  contributory  make 
or  anthorize  to  be  made  the  contract  in  respect  of  which 
lie  is  called  on  to  contribute,  on  his  own  account,  or  jointly 
with  others !  or,  secondly,  if  any  one  or  more  entered 
into  the  contract  on  his  own  or  their  behalf,  did  ho 
agree  to  indemnify  the  person  or  persons  contracting  in 
part  or  in  all  against  the  consequence  of  that  contract ! 

(a)  3  H.  L.  Cas.  341.  (b)  1  Sim.  N.  S.  505. 

(c)  3  De  G.  &  S.  205. 


230  CASES    IN    CHANCERY. 

1852.  Here,  there  is  the  letter  of  BeardshaWt  of  the  16th 

P  '  T^  of  May,  authorizing  the  continuance  of  the  company ; 
Beardshaw.  for  every  act  done  after  that,  Beardshaw  is  liable. 
Besides,  there  is  the  meeting  of  the  28th  May,  1846 ; 
BeardshaWy  by  proxy,  there  voted  for  continuing  the 
undertaking  (a).  If  Beardshaw  had  signed  the  deed, 
there  could  be  no  question,  because  the  deed  contains  an 
authority;  so  here,  the  letter  of  the  16th  of  May  is  an 
authority,  and  this  takes  it  out  of  CarriclCs  case.  The 
undertaking  of  the  directors  vras,  it  is  true,  to  return  the 
deposit  without  deduction;  but  even  if  that  extended 
to  the  expense  of  obtaining  the  Act  of  Parliament,  it 
would  not  extend  to  the  winding-up  expenses. 

Mr.  Mariindale  with  him. 

Bright  v.  Hutton  hdd  down  this,  that  a  personi  being 
a  provisional  committee-man,  havmg  shares  allotted  to 
him,  accepting  them  and  paying  his  deposit,  and  doing 
nothing  more,  is  not  a  contributory ;  and  it  goes  no  far- 
ther. But  Beardshaw^  beyond  payment  on  the  shares 
taken  by  him,  did  something  more ;  he  authorized  the 
continuing  of  the  concern ;  the  request  to  continne  the 
undertaking  is  a  request  to  incur  the  expenses  neceasary 
for  that  continuing.  As  to  the  effect  of  the  contract  by 
the  secretary,  on  behalf  of  the  directors,  to  return  the 
deposits,  that  is  not  a  contract  between  the  company  and 
Beardshaw,  but  only  between  him  and  the  directors. 
Bright  v.  Button  does  not  decide  that  the  allottee  is  to 
have  any  money  back,  but  only  that  he  is  not  liable  ultra 
his  payment.  Here  Beardshaw  has  had  back  money, 
and  he  ought  to  be  liable,  at  any  rate,  to  that  extent. 

The  Vice-Chancellob  : 
I  am  of  opinion  that  the  name  of  Mr.  Beardshaw  must 
(a)  Parbury's  case,  3  De  G.  &  Sm.  43. 


CASES  IN  CHANCERY.  231 

be  struck  off  from  the  list.  FHis  Honor  stated  the  facts,  1852. 

and  thea  proceeded:] — ^These  are  the  facts,  and  the        Ex  parte 
question  is,  whether  Mr.  Beardshaw  has  made  himself    Beardshaw. 
liable  to  contribute  to  the  expenses  of  continuing  this 
company  and  winding  it  up.    With  respect  to  his  having 
had  shares  allotted  to  him,  having  accepted  them,  and  paid 
the  deposit,  it  must  be  recollected  that  the  shares  which  a 
party  applies  for,  and  has  allotted  to  him,  and  which  he 
i^rees  to  take  and  to  pay  the  deposits,  are  shares  in  a 
projected  company,  if  it  shall  be  formed.    Several  per- 
sons endeavour  to  form  a  company ;  a  party  agrees  to 
take  shares,  and  what  is  his  agreement !    It  is,  I  agree, 
that  if  they  succeed  in  forming  the  company,  I  will  take 
shares.     The  agreement  is,  if  they  form  the  company,  I 
will  render  myself  liable  to  contribute  to  the  expenses  of 
endeavouring  to  form  the  company.    It  has  been  decided 
in  Maud»ley'$  aue,  and  in  CarrielCs  ease^  that  an  agree- 
ment to  take  shares,  even  if  accompanied  by  acceptance 
and  payment  of  deposits,  does  not  render  the  party  liable 
to  contribute  to  the  expenses  of  forming  the  company. 
If  this  were  all, — if  there  were  nothing  more  alleged 
s^inst  Mr.  Beardshaw ^  it  would  be  unnecessary  to  refer  to 
the  undertaking  of  the  directors  of  the  24th  June,  1846. 
But  it  is  said  that  Mr.  Beardshaw  made  himself  liable 
by  signing  or  filling  up  the  memorandum  or  paper  sent 
to  him  in  May,  1846,  by  which  he  declares  himself,  &c. ; 
it  is  said  that  he  thereby  made  himself  liable  to  contri- 
bute to  the  expenses  to  be  incurred  in  continuing  the 
undertaking.      But  it  is    to    be  recollected  how  Mr. 
Beardshaw  came  to  ngn  that  paper.     He  did  it  in  con- 
sequence of  its  being  sent  to  him  to  be  filled  up«  accom- 
panied by  a  letter  from  the  secretary,  dated  some  time  in 
May,  by  which  the  secretary  informed  him,  that  there 
was  to  be  a  meeting  on  the  S8th,  hewing,  &c.     What 
the  directors  applied  for,  then,  by  that  letter,  was  a 
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1852.  notification  from  Beardshaw  that  he  contmued  his  con- 

Ex  carte  fif^^nce  in  their  direction.  He  adds,  I  am  directed  to 
Beardshaw.  add,  &c.  Then  there  is  the  undertaking  of  the  directors 
of  the  24th  January,  on  the  faith  of  which  Beardshaw 
paid  his  deposit.  How  does  that  undertaking  consist 
with  the  notion  of  his  being  liable  to  contribute  to  those 
expenses  ?  Was  that  undertaking  then  done  away  by 
the  transactions  of  May !  By  the  letter  of  May,  the 
directors  informed  Beardshaw  that  they  were  to  haye 
the  guarantee  of  the  South  Eastern  Railway  Company, 
and  that  to  work  that  out  they  must  obtain  their  Act  of 
Parliament ;  and  they  ask  him  to  sanction  them  in  doing 
whatever  should  be  necessary  to  carry  into  effect  the  ar- 
rangement with  the  South  Eastern  Railway  Company. 
Now  does  that  militate  against  the  effect  of  the  undertak- 
ing to  return  the  deposit !  The  purpose  for  which  the 
directors  wanted  this  memorandum  filled  up  by  Beard- 
shaw was  only  to  enable  them  to  take  such  steps  as 
should  be  necessary  to  go  on,  to  get  the  benefit  of  the 
agreement  with  the  South  Eastern  Railway  Company, 
and  they  ask  him  the  continuance  of  his  confidence.  His 
former  confidence  was  founded  on  the  faith  of  the  direc- 
tors restoring  the  whole  deposits,  and  they  ask  the  con- 
tinuance of  that  confidence ;  and  it  is  endeavoured  to  be 
made  out  that  that  is  a  totally  new-contract,  by  which  he 
calls  on  the  directors  to  proceed.  It  appears  to  me, 
that  those  transactions  do  not  make  Mr.  Beardshaw  lia- 
ble, if  he  was  not  liable  before.  It  appears  that  Mr. 
Beardshaw  has  actually  succeeded  in  an  action  against 
one  of  the  promoters  to  recover  the  balance  of  his  depo- 
sit. It  is  difiicult  to  reconcile  that  with  his  now  alleged 
liability ;  but  without  relying  on  that  circumstance,  it  is 
clear  that  acceptance  of  shares,  and  payment  of  deposit, 
cannot  make  Mr.  Beardshaw  liable  to  contribute  to  the 
expenses  of  endeavouring  to  form  the  company,  and  his 
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sabBeqnent  transactions  do  not  make  him  liable.    The  1852. 

^plication  must  therefore  be  granted,  and  Mr.  Beard--  j^  ^^^^ 

skaui's  name  must  be  struck  off  the  list.    Costs  of  both  BxARnsHAw. 
pttties  out  of  the  estate. 


BARTLEY  v.  BARTLEY.  1Q52: 

Yk                                                                                       20th  NoTember. 
DY  an  order  of  May,  1852,  Plaintiffs,  their  eolieitors     "^ .-; — ' 

and  agentSt  were  to  be  at  liberty  to  inspect  and  peruse,     j    ^^fjf^'  f 

at  the  house  of  one  of  the  Defendants,  Q.  W.  Bartley,      Documents. 

and  to  take  copies  and  abstracts  of,  or  extracts  from   .    ,  .    .^, 

certain  documents  in  his  possession.    A  motion  was  ing  an  order  for 

now  made  that  these  documents  might  be  produced  and  himself,  his 

left  with  the  clerk  of  records  and  writs.  agents  'to  iu- 

spect  a  Defend- 

Mr.  K.  Parker,  for  the  motion.  "*^'»  ^^^:     , 

ments,  wul  not 

be  permitted  to 
Mr.  Hinde  Palmer,  for  the  Defendant.  t«ke  with  him 

another  Defend- 
ant to  assist  him 
The  material  facts  appear  by  the  judgment.  in  inspecting 

the  documents. 

The  Viok-Chancbllob  : 

The  motion  now  made  is  founded  on  this  basis: — An 
order  being  made,  giving  to  the  Plaintifls,  their  soli- 
citors or  agents,  liberty  to  inspect  documents,  the  Plain- 
tiff has  failed  to  get  the  benefit  of  that  order,  and  it  is 
said  that  the  failure  has  arisen  from  the  misconduct  of 
the  Defendant.  The  Plaintiff  has  failed  because,  on 
going  to  the  house  of  O.  W,  Bartley,  to  inspect, 
and  taking  with  him  another  person,  viz.  Robert  Bart- 
ley,  another  of  the  Defendants,  the  Defendant,  0»  W. 
Bartlofj   objected   to   allow    iZ.   Bartley  to   inspect. 
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1852. 


Bartley 

V. 

Bartley. 


because  he  was  neither  the  i^ent  nor  the  solicitor  of  6. 
W.  Bartley t  and  was  himself  a  co-Defendant ;  as  sach, 
the  Defendant,  G.  W.  Bartley,  insisted  that  the  Defend- 
ant, 12.  Bartley y  had  no  right  to  inspect,  and  the  Plain- 
tiff could  not  give  him  any.  The  question  really  comes 
to  this :  suppose  the  documents  were  deposited  with  the 
clerk  of  records  and  writs,  with  the  usual  order  for  the 
Plaintiff,  his  solicitor  or  agents,  to  inspect ;  and  suppose 
the  Plaintiff  to  go  to  the  office  to  inspect,  and  to  take 
with  him  the  Defendant,  i2.  Bartley^  desiring  that  R. 
Bartley  should  inspect  the  documents,  and  the  Defend- 
ant, G.  W.  Bartley^  were  to  object ;  then,  according  to 
the  practice  of  the  writ  and  record  clerks  office,  would 
R.  Bartley  be  allowed  to  inspect  or  not  ?  If  the  Plain- 
tiff would  have  a  right  in  that  office  to  have  the  assist- 
ance of  R.  Bartley  to  inspect,  he  must  have  the  same 
right  under  the  order  of  May,  1852.  It  must  be  asceiv 
tained  from  the  proper  officers,  what  is  the  practice  of 
the  office  of  the  clerks  of  the  records  and  writs.  There 
may  still  be  a  question  whether  the  word  agenta^  means 
any  person  whom  the  Plaintiff  may  choose  to  nominate 
for  the  mere  purpose  of  inspection. 


The  case  stood  over  to  ascertain  the  practice  of  the 
office,  and  on  the  23rd,  the  Vice-Chancellor  stated,  that 
on  inquiry  it  appeared  that  according  to  the  practice  of 
the  writ  and  record  clerks  office,  R.  Bartley  would  not 
have  been  allowed  to  inspect  the  documents  with  the 
Plaintiff;  and  his  Honor  decided  accordingly,  and  re- 
fused the  motion. 
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RE  10  &  11  VICT.  c.  96,  AND  THE  TRUSTS  OF         1852 : 

THE  WILL  OF  G.  CREED.  23rd  &  24th 

NoTcmber. 

This  was  the  petition  of  O.  A.  Creed  and  J.  Thomas         Death, 
Groves  and  his  wife ;  Q.  A.  Creed  and  Mrs.  Groves  ^''"S^JJ.  '''^' 
being  the  children  of  one  George   Creeds  the  son  of   What  Evidence 
Richard  Creed,  a  brother  of  the  testator  in  the  matter.         affords 
G.  Creedy  the  testator,  gave  certain  property  upon  trust         Death, 
for  his  sister  Fanny  for  life,  remainder  equally  between  ' 

all  such  of  his  nephews  and  nieces,  children  of  his  bro-  eountry  on  the 
thers  Thomas  and  Richard  and  his  sister  Mary,  as  9th  November, 
should  he  Kving  at  his  sister  Fanny's  death,  and  the  Jgth'juST  ^^"^ 
lawful  issue  or  legal  personal  representatives  of  such  of  1831,  his  bro- 
his  said  nephews  and  nieces  as  should,  at  his  sister  ther-in-law  re- 
T>       •    J     ^u   I.    J    J  ceived  a  letter 

Fanny  s  death,  be  dead.  f^m  America 

on  behalf  of  A,, 

G.  Creed,  the  testator,  died  the  12th  February,  1838.  J^'^"J^°^  ^*°' 

Fanny  Creed  died  the  21st  January,  ]  838.     Richard  changed  his 

Creed  had  two  children,  G.  Creed  the  younger,  and  5?™®^  ^• 

Harriet  Ann  Creed,  afterwards  Low t her;  G.  Creed,  after  this, -ri.'* 

the  younger,  had  three  children,  viz.,  the  Petitioners  G.  wife  sent  a  letter 

A.  Creed  and  EUz.  Graves  and  Richard  L.  Creed,  who  *^  ^'^K  *^*'T 

edto  mm  as  Ji., 

died  on  the  12th  July,  1831,  an  infant  of  the  age  of  by  the  hand  of 

eight.    In  1 829,  G.  Creed  the  younger  became  bankrupt,  *  ^™»^>  ^^^ 

and  on  the  9th  November,  1829,  he  left  England,  and  y^     jj^  ^^ 

went  to  New  York.    In  1831,  Mr.  Lowther,  the  brother-  not  heard  of 

in-law  of  G.  Creed  the  younger,  received  a  letter  from  J^^^^ot  a*°^ 

a  stranger,  dated  16th  June,  1831,  from  New  York,  pear  that  any 

soliciting  aid  on  behalf  of  G.  Creed  the  younger,  de-  ^^^^^  inquiries 

were  made  by 
his  family. 
Held,  that  on  this  state  of  facts,  there  was  not  sufficient  information  to 
ground  presumption  of  death,  still  less  of  the  particular  period  of  death. 
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1852.  scribing  him  as  then  having  taken  the  name  of  O.  Cooke, 

'     J  '  The  petition  then  contained  these  allegations :  "  That 

Creed.  about  three  months  after  the  receipt  of  the  said  letter 
by  Cr.  LowtheTy  the  wife  of  said  O.  Creed  wrote  a  letter 
addressed  to  him  by  the  name  of  O,  Cooke^  and  sent  such 
letter  by  a  friend  to  New  York,  who  then  made  inqumes 
for  him  but  without  being  able  to  obtain  any  information 
respecting  him,  or  even  hearing  of  him ;  and  such  letter 
was  afterwards  brought  back  to  his  said  wife  to  England 
by  the  said  friend.  That  some  time  back  it  was  reported 
by  a  Mrs.  Col.  Howard  that  the  said  G.  Creed  had  been 
seen  by  her  son  in  1831,  at  New  York^  in  the  company 
of  some  strolling  players,  and  in  great  distress.  These 
allegations  were  supported  by  the  affidavits  of  the  Peti- 
tioners only ;  and  it  did  not  appear  that  any  of  the  family 
had,  and  indeed  it  was  admitted  at  the  bar  that  they  had 
not,  made  any  other  inquiries.  The  question  was,  whe- 
ther O.  Creed  the  younger  was  to  be  presumed  to  he 
dead,  and  if  dead,  whether  he  died  within  sjx  years  and 
eight  months  from  the  16th  June,  1831 ;  in  which  case, 
he  would  have  died  before  the  testator,  and  the  Peti- 
tioners, as  the  issue  of  R.  Creed,  would  take ;  or  whether 
he  must  be  presumed  to  have  lived  for  seven  years  from 
the  16th  June,  1831,  in  which  case  he  would  have  but- 
vived  the  testator,  and  taken  an  interest ;  and  then  his 
assignees  would  be  entitled.  The  petition  was  to  Jiave 
half  of  a  sum,  paid  into  Court  under  the  trusts  of  the  will 
of  Cr.  Creed,  paid  to  the  Petitioners  in  equal  moieties. 

Mr.  Chandiess  and  Mr.  Walford^  for  the  petiticm, 
cited  Webster  v.  Birchmore  (a),  SiUiek  v.  Booth  (i), 
Dottoley  v.  Winjield{c),  Cuthbertr.  Furrier  (d),  Nepem 

(a)  13  Ves.  362.  (c)  14  Sim.  277. 

(b)  1  You.  &  Col.  C.  C.  (rf)  2  Phil.  199. 
117. 
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y.  Knight  (a),  as  to  presumption  of  death.     Either  the  1852. 

assignees  of  G,  Creed  the  younger,  or  his  children,  are  j^^^ 

entitled.   There  is  no  information  as  to  the  actual  period        Creed. 

of  6.  CreecTs  death.    The  rule  as  to  presumption  of 

death  is  this :  if  the  party  has  not  been  heard  of  for  seven 

years,  he  is  presumed  to  be  dead,  but  no  particular  period 

for  his  death  is  to  be  presumed.    The  balance  of  the 

BTidence  is  in  favour  of  the  presumption  of  his  dying  in 

the  first  six  years  and  eight  months ;  for  the  wife  made 

inquiries  immediately  after  the  16th  June,  1831,  and 

could  learn  nothing. 

Mr.  Pitman,  for  the  trustees,  submitted  the  question       Nov.  24. 
to  the  Court. 

Mr.  Daniell  and  Mr.  Roxburgh  for  the  assignees  of 
G.  Creed. 

The  Petitioner's  title  assumes  that  G.  Creed  died 
before  the  12th  February,  1838,  and  they  must  make 
out  that  affirmatively.  The  only  evidence  is  the  letter 
of  the  stranger,  of  June,  1881. 

The  Yice-Changelloii  interposed,  and  said  that  unless 
the  parties  could  agree  in  stating  that  no  further  infor- 
mation could  be  obtained,  he  thought  there  had  been  no 
sufficient  inquiry  to  justify  any  order.  The  Petitioners 
had  done  nothing  in  the  way  of  effectual  inquiry.  As 
the  matter  stood,  the  Court  would  refuse  to  give  the 
Aind  to  the  Petitioners.  Of  course,  on  that  petition,  it 
could  make  no  order  in  favour  of  the  assignees ;  but  his 
Honor  said,  if  the  petition  were  theirs,  he  should  make  no 
order  without  further  inquiry.  The  case  was  finally 
arranged  out  of  Court. 

(a)  2  M.  &  W.  895  ;  and  5  B.  &  Ad.  86. 
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1852: 

25th  November. 

*■        \        ' 

Practice. 
Chancery  Im- 
provement Act. 
Supplemental 
Order. 

The  birth  of  one 
of  a  class,  en- 
titled as  such 
after  the  insti- 
tution of  a  suit, 
is  within  the 
52nd  section  of 
the  Chancery 
Improvement 
Act,  and  justi- 
fies an  order 
for  the^usual 
supplemental 
decree. 


PULLERTON  v.   MARTIN. 

Mr.  FREELING  applied  for  a  supplemental  decree 
under  the  52nd  section  of  the  Chancery  Act.  All  the 
children  of  certain  persons  were  necessary  parties  to  a 
suit,  as  being  all  interested  in  certam  property,  and  all 
were  parties,  except  one  recently  bom.  A  decree  had 
been  made,  and  proceedings  had  been  taken  in  the 
Master's  office,  but  there  had  been  no  proceedings  since 
the  birth  of  the  infant ;  so  that  merely  the  usual  supple- 
mental decree  was  wanted.  The  question  was,  whether 
this  case  was  within  the  section. 

The  VicB-CHANCELLoa  said  there  was  a  change  of 
interest,  and  the  case  was  clearly  within  the  spirit,  if  not 
within  the  actual  words  of  the  statute,  and  made  the 
order. 
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HOWARD  V.  HOWARD.  1862: 

25th  Norember. 

X  HIS  was  a  motion  to  examine  witnesses  vita  voce.  Practice. 
under  the  39th  Order  of  the  7th  August,  1852,  issue  Application  of 
having  been  joined  before  the  Orders  came  into  operation.  .  V^  wder  of 
It  appeared  that  in  July  it  had  been  agreed  between  the  .  1852,  where 
solicitors  of  the  parties  before  the  Master,  that  pub-  I^eue  joined  be- 
lication  should  not  pass  till    the   2nd   November,  on  JFttneseee. 
the  ground  that  then  the  new  system  of  practice  would  Leave  to  exam- 
come  into  operation ;  and  the  Master  made  an  order  *^*  qT 
accordingly.     It  was  insisted  on  the  one  side,  that  the  

intention  and  aCTeement  were  to  examine  under  the  new  .    *  ?"?*  **. 

,        •         ,        ,     .  .  ,  issue  before  the 

practice;  on  the  other,  that  the  mtention  and  agreement  Orders  of  7th 

were  merely  to  postpone  the  question  under  what  prac-  August  1852, 
tice  the  examination  should  be  conducted.  Jul/ 185^2*  *^ 

agreed  to  post- 
Mr.  Folleti  and  Mr.  Gordon,  for  the  motion.  pone  pubUcation 

till  the  2nd 

Firstly,  There  is  an  actual  agreement  between  the  November,  on 

parties  tJiat  the  evidence  should  be  taken  under  the  new  It  ®  g^o^d  that 
'^        ,  the  new  practice 

practice.    Secondly,  If  there  was  no  such  binding  agree-  would  then 

ment  or  consent,  it  is  more  desirable  in  this  case  that  ^?™^  into  opera- 
evidence  should  be  taken  according  to  the  new  practice,  was  one  in 
(They  cited  Mackintosh  v.  Great  Western  Railway  (a).)  which  it  was  not 
The  real  question  in  this  case  is,  whether  a  partner-  ?^f J*  ^\^^^ 
ship  existed,  and  that  fact  depends  on  conversations  and  examination 

on  various  circumstances  leading  to  a  great  conflict  of  >»^g^^  ^  the 

most  effective : 

(a)  16  Jur.  1012.  Held,  that 

^  '  the  postpone- 

ment of  publi- 
cation was  not  an  agreement  to  adopt  the  new  practice ;  but,  in  the 
absence  of  special  reasons  to  the  contrary,  there  being  a  probability 
of  advantage  in  applying  the  new  practice,  it  ought,  according  to  the 
intention  of  the  Act,  to  be  applied. 
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evidence.  Interrogatories  were  filed  in  Joly;  nothing 
was  done  till  the  12th  of  November ;  and  as  soon  as 
notice  was  given  to  us  by  the  Plaintiff  of  his  intention 
to  proceed,  we  protested  and  gave  notice  that  we 
should  apply  for  leave  to  examine  witnesses  under  the 
new  practice. 

Mr.  Bacon  and  Mr.  Toubnin,  for  the  Plaintiff. 

Two  points  are  made.  First,  It  is  said  there  is  an 
agreement  before  the  Master,  ratified  to  some  extent  by 
the  Master^s  order  of  the  12th  July.  Now  the  Chancery 
Act  had  just  then  passed.  (They  referred  to  the  28th 
section.)  The  agreement  to  postpone  publication  was 
therefore  reasonable,  because  Orders  were  expected.  But 
it  was  not  an  agreement  to  adapt  the  new  Orders.  The 
*  39th  Order  requires  consent.  That  means  consent  given 
under  the  Order.  Such  a  consent  as  the  Defendant 
alleges,  not  only  was  not  given  but  could  not  exist.  It 
would  be  a  consent  to  act  under  Orders  not  yet  existing, 
and  such  a  consent  is  not  within  the  39ih  Order.  Then 
on  the  second  point,  as  to  this  case  being  one  on  which 
it  is  more  fit  that  the  new  practice  should  be  adopted. 
However  that  may  be,  interrogatories  have  been  filed 
and  proceeded  upon,  and  some  witnesses  have  been 
examined.  To  waste  all  these  proceedings  now,  would 
be  inexpedient,  and  both  delay  and  expense  will  be  saved 
by  going  on  under  the  old  practice ;  nor  is  there  in  fact 
anything  special  in  the  case  to  require  oral  examination.- 

The  Vice-Chancellor  : 

The  parties  were  before  the  Master  in  July  last,  and 
then  a  discussion  took  place,  of  the  effect  of  which  the 
solicitors  for  the  parties  have  been  led  to  form  different 
estimates.  The  view  taken  on  the  one  side  is  this :  that 
it  was   arranged  that  when  the  new  practice,  then 
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expected,  should  come  into  operation  on  the  2nd  of 
November,  the  parties  were  to  proceed  under  that  new 
practice.  On  the  other  side  the  agreement  was  under* 
stood  to  be  that  things  should  remain  in  statu  quo  till 
the  2nd  of  November,  having  reference  to  the  fact  that 
then  the  new  practice  would  come  into  effect,  and  that 
then  it  was  to  be  determined  how  matters  should  pro* 
ceed.  I  cannot  assume  that  there  was  any  actual  agree- 
ment by  the  Plaintiff,  that  the  examination  of  the 
witnesses  should  take  place  under  the  new  practice. 
But  according  to  what  is  said  on  behalf  of  the  Plaintiff 
himself,  it  seems  that  the  reason  for  the  adoption  of  the 
Master  s  suggestion  that  no  witnesses  should  be  exa- 
mined till  November,  was  the  suggestion  of  the  Plaintiff  ^s 
solicitor  that  the  new  practice  would  then  come  into  opera- 
tion, a  fact  of  which  both  parties  had  notice  from  the 
Act  itself,  though  what  the  details  would  be  they  did  not 
then  know.  Now  the  28th  section  of  the  Act  abolishes 
entirely  the  old  practice.  The  29th  and  subsequent 
sections  point  out  what  is  generally  to  be  the  mode  of 
examining  witnesses.  It  could  not  be  known  when  the 
parties  were  before  the  Master,  within  what  time  after 
issue  joined,  the  Lord  Chancellor  would  require  notice 
to  be  given.  But  this  they  knew,  that  the  new  system 
would  come  into  operation,  and  it  was  not  agreed 
definitively  that  the  new  system  should  be  adopted,  but 
it  was  agreed  that  it  should  then  be  determined  in  what 
way  they  should  proceed.  That  I  think  was  the  effect 
of  the  agreement.  No  communication  was  made  to  the 
Defendant  until  the  10th  of  November,  when  the  Plain- 
tiff gave  him  notice  to  produce  documents,  and  that  on 
the  12th  he  should  proceed  to  examine  witnesses  under 
the  old  system* 


1852. 
Howard 

V. 

Howard. 


The  Vice-Chancellor  referred  to  the  39th  Order,  an 
Vol.  I.    N.  S.  It 
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observed  that  the  Chancery  Amendment  Act,  by  the 
28th  section,  applies  to  aU  cases,  including  cases  in 
which  issue  was  joined  before,  as  well  as  those  in  which 
it  was  jomed  after  the  Orders ;  and  that  the  39th  Order 
would  seem  therefore  to  repeal  that,  but  that  it  did  so 
by  force  of  the  63rd  section  of  the  Act.  His  Honor 
then  proceeded. 


The  Plaintiff  then,  on  the  10th  November,  was  pro- 
ceeding under  the  old  system.  The  Defendant  imme- 
diately gave  him  notice  not  so  to  proceed,  alleging  the 
agreement.  This  the  Plaintiff  denied,  and  insisted  on 
going  on ;  whereupon  the  Defendant  goes  in  before  the 
Examiner  and  objects,  and  the  Examiner  proceeds  with 
the  examination,  in  which  I  think  he  was  right,  as  there 
was  not  any  positive  agreement,  and  he  had  no  jurisdic- 
tion to  depart  from  the  old  practice.  The  Defendant 
then  a^ks  for  time  to  produce  the  documents,  and  that 
is  referred  to  against  him  as  showing  acquiescence,  but 
I  do  not  think  that  amounts  to  acquiescence.  On  the 
16th  he  gives  notice  of  motion  for  the  19th,  the  earliest 
day  for  which  he  could  give  notice ;  so  that  I  do  not 
think  that  the  conduct  of  the  Defendant  has  at  all  placed 
him  in  a  position  on  which  he  is  concluded  from  making 
this  application  to  the  Court.  Then  is  it  a  case  in  which 
there  is  reason  for  supposing  that  it  will  be  more  expe- 
dient to  adopt  the  new  than  the  old  practice !  I  am,  of 
course,  unable,  without  hearing  more  of  the  pleadings,  to 
say  precisely  what  are  the  matters  put  in  issue ;  but  I  see 
enough,  from  what  is  stated,  to  say  that  it  is  a  case  in 
which  it  is  at  least  likely  that  the  purposes  of  justice  will 
be  best  served  by  oral  examination  and  cross-examination. 
Ought  I  then  to  refuse  it  on  the  ground  that  proceedings 
have  been  already  taken  under  the  old  system !  If  any  ex- 
pense had  I)een  incurred  by  reason  of  the  Defendant's  ne- 
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gleci  to  take  any  proper  Bfcep,  it  might  be  so ;  but  I  see 
no  sach  neglect.  For  as  there  was,  at  least,  an  agreement 
that  the  matter  should  stand  over,  the  Defendant  had  a 
right  to  expect  some  communication  before  any  step  was 
taken.  It  was  the  PhiintifTs  fault  not  so  to  communicate 
with  him  before  any  material  expense  was  incurred.  The 
Defendant  protested  as  soon  as  he  was  aware  of  any  step, 
and  did  not  deky  his  application.  There  is  no  reason 
then  on  that  ground  for  not  granting  the  application ; 
and  this  being  a  case  in  which  there  is  at  least  a  proha- 
biUtjf  that  the  new  system  of  examining  witnesses  may 
be  most  effective,  and  the  legislature  having  said  that 
the  new  mode  is  the  best  in  the  absence  of  any  special 
reasons  for  not  adopting  it,  I  shall,  following  the  case 
already  decided  to  which  I  have  been  referred,  make  the 
order.     The  costs  to  be  costs  in  the  cause. 


1852. 


Howard 

V, 

Howard. 


r2 


244  CASES   IN   CHANCERY. 


Ig52 :         PEARCE  V.  WYCOMBE  RAILWAY  COMPANY. 
11th  November. 

Siatuiet,  Can-  J^  HIS  was  a  motion  for  an  injunction  to  restrain  the 

sirueiian  of.  railway  company  from  making  or  proceeding  with  the 

Claus^CoH'  deviation  in  the  bill  mentioned,  from  the  level  of  the 

solidation  Jet.  Wyeombe  Riulway,  beyond  the  limits  of  five  feet  in  Uie 

Jurudietion.  Railway  Clauses  Consolidation  Act.  1845,  mentioned. 

A  Railway  Com- 

uiff  an^embadc-'  -^^^  Plwntiff  was  the  owner  of  a  house  near  which  the 

meot  more  than  Defendants^  railway  was  constructed.     The  Defendants, 

five  feet  abore  ^jj^  company,  were  building  an  embankment  to  carry  the 

cording  to  the  Wycombe  Railway  over  the  common  road,  and  building 

11th  and  ]2th  it  much  more  than  five  feet  above  the  level,  within  the 

^IwaJ  Clillses  «n«^ing  <>'  ^^^  1^^^  and  12th  sections  of  the  RaUway 

Consolidation  Clauses  Consolidation  Act.     Whether  the  embankment 

Act.    They  had  prejudicially  affected  the  Plaintirs  land  within  the  12th 
not  giren  the       -^  •'.  ^  -        «.    .  . ,  ,       . 

notice  required     section  was  matter  of  connictmg  evidence ;  but  it  was 

1^  the  12th  sec-  admitted  that  the  company  had  not  ^ven  the  notice 

tdned^he^on-  '®q*'ir©d  by  the  12th  section.     They  had  the  consents 

sent  required  by  required  by  the  11th  section, 
the  nth.    The 

on  terms  to  ^I^**  Swanston  and  Mr.  Nicholls,  for  the  Plaintiff, 

f  th  B  °|^^^*°**  The  circumstance  of  the  company  not  having  given 

of  Trade,  sub-  the  notice  required  by  the  12th  section  is  conclusive, 

mitting  to  such  The  proper  tribunal  to  decide  the  question  whether  the 

Court  should  '^^^  ^^  prejudicially  affected  or  not,  is  the  Board  of 

thereafter  make,  Trade,  and  the  company  proceeding  without  having  given 

otheiwise  an  in-  ^j^^  required  notice,  the  Plaintiff  has  a  right  to  an  in- 
junction  would     .        .  ^         .,    i        ,    „ ,         ,  , 

go  to  restrain      junction  until  that  shall  have  been  done, 
the  company 

with  the  em-  "^       ^^'  Malins^  for  the  company,  cited  the  6th  and  66th 
bankmeiit. 
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sections  of  the  Railway  Clauses  Consolidation  Act,  and 
the  68th  of  the  Lands  Clauses  Consolidation  Act.  As 
to  the  11th  section  of  the  Railway  Clauses  Consolidation 
Act,  the  PlaintiiT  does  not  come  within  it.  He  is  not 
an  owner  within  that  section.  As  to  the  12th  section, 
the  words,  prejudiciatty  afiected,  mean  prejudicially 
within  the  6th  section  of  the  Railway  Clauses  Consoli- 
dation Act,  and  the  68th  section  of  the  Lands  Clauses 
Consolidation  Act.  The  company  is  not  proceeding  con- 
sistently with  the  Act.  The  Plaintiff  has  therefore  no 
right  to  come  for  an  injunction ;  he  must  bring  an  action. 

Mr.  Jessellf  with  him. 

Firstly,  there  is  no  title  in  the  Plaintiff  to  sue  at  all. 
Secondly,  if  there  is,  this  is  not  a  case  for  an  injunction. 
Thirdly,  the  delay  precludes  him.  The  Plaintiff  rests 
on  the  ]  2th  section  of  the  Railway  Clauses  Consolidation 
Act;  the  question  on  that  is,  What  is  meant  hy  prgu- 
diciaUy  affected!  The  words  prejudicially  and  inju* 
riously  are  used  by  the  Act  indifferently  [he  referred  on 
this  point  to  the  66th  section].  This  is  a  case  without 
the  Act.  Could  the  Plaintiff  have  maintained  an  action 
before  the  Act  ?  If  not,  he  is  not  prejudieialh/  affected, 
which  must  mean  prgudiciaUy  affected  at  law,  inde- 
pendently of  the  Act ;  the  question  then  is.  Is  this  a 
private  nuisance !  and  this  the  Court  may  decide ;  Chan- 
cery Improvement  Act,  1852,  sect.  62.  Secondly,  if  the 
Plaintiff  has  any  title  at  all  to  sue,  that  is,  if  he  has 
suffered  legal  injury,  it  is  clearly  not  irremediable  injury. 
The  evidence  shows  there  is  no  pecuniary  injury  to  the 
value  of  his  house.  The  balance  of  inconvenience  is  against 
granting  the  injunction,  because  it  would  stop  the  transit 
on  the  railway.  Thirdly,  as  to  the  delay,  the  embank- 
ment was  commenced  on  the  20th  of  June ;  on  the  26th 
July  there  was  a  public  meeting,  at  which  the  Plaintiff 
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was  present,  to  take  the  matter  into  consideration.  On 
the  20th  of  Jnly,  he  sent  a  tiotiee  ohjectmg  to  the  em- 
banlonent;  the  reply  was  from  the  Defendants^  who 
wrote  to  him  that  terms  would  be  proposed.  Then  the 
PluntiflT  applied  to  the  Board  of  Trade,  and  that  was  a 
commencement  of  litigation  which  he  ought  to  have  pur- 
sued without  delay.  On  the  28th  August,  he  found  that 
the  Board  of  Trade  had  not  or  declined  to  use  Jurisdic- 
tion, and  he  then  gave  a  notice  threatening  an  application 
to  the  Court  of  Chancery  unless  the  Defendants  listed : 
after  that  he  did  nothing  till  the  end  of  October. 
Lastly,  the  prayer  of  the  bill  is  for  an  injunction  to 
restrain  the  company  until  they  shall  have  given  proper 
notice.  We  gave  them  notice  on  the  1st  November, 
but  the  notice  of  motion  goes  beyond  the  bill ;  it  cannot 
therefore  be  supported.  (It  was  stated  that  the  Board  of 
Trade  would  undertake  the  adjudication.) 


Mr.  StoMSton,  before  implying,  said  h^  con&ented  to 
submit  the  question  to  the  Board  of  Trade ;  the  injunc- 
tion going  in  the  mean  time,  or  the  company  under- 
taking to  abide  by  the  order  of  the  Court  after  the  de- 
cision of  the  Board  of  Trade. 


The  Court  intimating  that  tf  the  company  would  not 
submit  to  the  order  of  the  Court  they  could  not  be  per- 
mitted to  go  on  with  the  embankment  pending  the 
inquiry  before  the  Board  of  Trade,  the  following  order 
was  ultimately  arranged.  The  PIaintii&  and  Defendants 
undertook  to  raise  no  objection  to  the  jurisdiction  of  the 
Board  of  Trade,  and  to  abide  by  the  decision  of  that 
Board ;  and  also  to  abide  by  such  order  as  this  Court 
should  think  fit  to  make  if  the  Board  of  Trade  decided. 
If  the  Board  of  Trade  refused  to  adjudicate,  liberty  for 
either  party  to  apply;  the  Defendants  undertaking  in  that 
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as  to  their  works,  and  on  these  terms  the  motion  to        Pbahce 
stand  over*  r. 

Wycombk 
Railway  Co. 


DOVER    AND   DEAL   RAILWAY   COMPANY,  1852: 

EX  PARTE  FRANCIS  MOWATT.  2nd  December. 

Windinff'Up 

1  HIS  was  a  motion  to  discharge  an  order  of  the  CalU. 

Master,  directing  JP.  Mowatt  to  pay  a  call  of  1/.  7«.  per   .     „  - 

share.  shares  in  a  pro- 

jected railway 

Mr.  Danielle  for  the  motion,  contended  that  Mr.  on  them 'he 

Mowatt  was  not  liable  to  pay  any  call.    This  was  a  also  executed 

scheme  in  concurrence  with  the  South  Eastern  Railway  *®  subscribers* 
^  mt  ,    .  .    .        agreement,  a 

Company.     The  promoters  entered  mto  negotiations  deed  under 

with  the  South  Eastern  Railway  Company,  resulting  in  seal ;  but  he 

arrangements  between  the  two  companies.    The  sub-  f^^^^  ^£  ^  ^^^^^^ 

scribera^  agreement  was  dated  the  1st  January  1846;  written  by  the 

Mr.  Mowatt  executed  it  on  the  29th  January,  no  shares  P^^<f  i^^onal  di- 
.  ^^  rectors  before 

were  then  issued,  nor  was  any  allotment  made.     On  the  the  execution  of 

24th  January  1846,  a  letter  was  written  by  the  joint  *^.^^^^'  ^^ 
solicitors  of  the  Dover  and  Deal  Railway  Company,  and  jertook  to  re- 
a  copy  of  this  letter  was  sent  to  Mr.  Mowatt.     It  was  turn  the  whole 
as  follows : — "  In  forwarding    you  the   accompanying  Art^should  not 
letter  of  allotment,  the  directors  desire  to  explain  that  pass.    The  deed 

was  in  the  usual 
form,  between  all  the  shareholders  with  trustees,  to  perform  the  cove- 
nants, and  contained  a  corenant  to  indemnify  the  provisional  directors 
whether  the  Act  shoald  or  should  not  pass.  Held,  that  the  deed, 
being  a  contract  by  each  shareholder  with  all  the  others,  its  effect 
could  not  be  destroyed  in  favour  of  any  shareholder,  by  a  contract 
between  him  and  a  certain  number  of  shareholders;  and  consequently, 
the  allottee  who  had  signed  it,  was  not  protected  by  the  letter  of  the 
provisional  directors,  against  a  call. 
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1852.  they  have  delayed  issuing  any  shares  until  the  standing 

Ex  parte  orders  of  both  Houses  of  Parliament  had  been  complied 
MowATT.  with,  and  certain  arrangements  entered  into  with  the 
South  Eastern  Railway  Company  had  been  brought  to 
a  conclusion.  The  directors  have  now  the  greatest 
satisfaction  in  stating  that  arrangements  with  the  South 
Eastern  Company  have  been  concluded,  and  they  are 
fully  justified  in  asserting  that  the  company  will  be 
placed  in  such  a  position  as  to  insure  its  proprietary 
against  loss ;  and  in  the  event  of  the  passing  of  the 
bill,  shares  in  the  South  Eastern  Company  will  be 
allotted  to  the  proprietors  in  lieu  of  stock  in  this  com- 
pany. The  directors,  in  making  this  announcement, 
feel  that  the  aflairs  of  the  company,  as  now  settled,  are 
on  such  a  basis  as  to  secure  important  advantages  to  its 
proprietors,  and  to  warrant  the  directors  in  proceeding 
to  Parliament  with  the  undertaking,  with  every  expec- 
tation of  success.  In  the  event  of  the  Act  not  being 
obtained,  the  directors  undertake  to  return  the  whole  of 
the  deposits  without  deduction. 

(Signed)  \  8.  P.  Hook,        1       Joint 

[(?.  T.  7i^m/>«on,j  Secretaries."" 

Now  Mr.  MowatCs  c<ise  is  this.  The  official  manager 
relies  on  the  subsequent  agreement,  he  says  that  regu- 
lates the  liabilities.  Mr.  Mowatt  says  this  is  not  a  call 
for  dehU^  but  for  the  expenses  of  winding  up,  and  his 
liability  on  the  subscribeiV  agreement  is  to  be  taken  in 
conjunction  with  the  letter  of  the  24th  of  January  1846. 
Under  the  83rd  section  of  the  Winding-up  Act  the 
Master  is  to  have  regard  to  legal  and  equitable  lia* 
bilities.    He  cited  Gajfs  case  (a).     He  relies  on  the 

(a)  De  G.  M'N.  &  Gordon,  I  Appl.  Gas.  Chanc.  347. 


CASES   IN   CHANCERY.  249 

letter  of  the  24th  January  1846»  the  refiolutions  of  the  1852. 

directors,  and  the  letter  of  allotment,  the  subacribera*        Ex  parte 

agreement,  and  the  parliamentary  contract.    The  ese*       Mowatt* 

cution  of  the  subecribers^  agreement  by  Mr.  Mowati^ 

being  subsequent  to  the  letter  of  the  24th  of  January 

1846,  that  letter  must  be  treated  as  incorporated  in  the 

deed. 

Mr.  Roxburgh  with  him. 

There  is  no  question  here  between  creditors  of  the 
company  and  the  appellant ;  the  only  liability  of  Mowatt^ 
if  there  is  any,  is  by  way  of  indemnity  to  those  members 
of  the  company  who  are  liable  for  debts.  But  he  is  not 
so  liable,  and  therefore  he  is  not  liable  to  any  call.  The 
letter  of  the  24th  of  January  is  the  basis  of  the  contract ; 
McwaiCs  signature  to  the  subscribers'  agreement  was 
necessary  for  soliciting  the  bill,  therefore  the  mere  fact 
of  such  signature  does  not  constitute  any  liability ;  only 
an  allotment  of  shares  will  have  that  effect,  and  then  you 
must  see  the  terms  of  allotment.  In  effect,  the  persons 
now  claiming  an  indemnity  are  the  very  persons  who 
contracted  to  return  the  whole  of  the  deposits  if  an  Act 
could  not  be  obtained.  If  there  had  been  no  signing  of 
the  agreement,  clearly  there  could  have  been  no  claim. 
But  the  agreement  was  founded  on  the  representation 
contained  in  the  letter  of  January  1846. 

Mr.  Qla$$ey  for  the  official  manager. 

The  point  is  simply  this :  whether  where  parties  agree 
by  parol  and  then  enter  into  a  deed,  silent  on  the  terms 
of  the  parol  agreement,  the  parol  agreement  can  be 
looked  at  to  control  the  deed.  There  is  no  evidence 
when  Mr.  Mowait  received  the  letter,  though  it  is  ad- 
mitted to  have  been  received ;  and  their  case  rests  upon 
the  deed  having  been  executed  after  and  on  the  faith  of 
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1852.  Uie  agreement  contained  in  the  Ieiter«  Take  it  either 
Ex  parte'-  ^*y»  ***®  ^^'•^  ^  ^®  contract,  and  is  not  to  be  construed 
MoivATT.  in  reference  to  the  parol  agreement*  The  sabsoriber's 
agreement  signed  by  Mr.  Mowati  on  the  S9th  January, 
and  again  in  February,  provides  for  the  indenmity  of 
the  provisional  directors.  And  there  is  a  clause  that 
whether  the  Act  shall  or  shall  not  pass^  the  parties  shall 
indemnify  the  provisional  directors  against  costs,  &c. 
He  cited  Ex  parte  Markwell  (a). 

(The  Vice-Chancellor. — Their  case  is,  that  he  executed 
the  deed  upon  the  faith  of  the  letter ;  that  they  were 
contemporaneous  acts.) 

Mr.  Olasse  cited  Sugden^s  Vendors  and  Purohasers, 
sect.  8,  11th  edition,  to  show  that  where  there  is  a 
deed  between  parties,  in  the  absence  of  fraud,  parol 
evidencs  cannot  be  looked  at. 

Mr.  Selwyn  with  him. 

If  they  show  a  right  to  set  the  deed  aside,  they  have 
not  taken  the  right  course ;  they  admit  the  execution  of 
the  deed,  and  yet  seek  to  escape  from  it.  It  might  be 
that  the  directors  had  given  a  guarantee  which  bound 
^  them,  but  that  is  no  argument^against  the  other  parties ; 
the  question  is  here  between  Mr.  Mowati  and  the  whole 
of  the  parties.  It  would  be  a  fraud  on  that  deed  if  a 
parol  arrangement  between  some  of  the  subscribers  could 
prevail.  How  can  one  contributory  say  that,  by  an  in- 
dependent arrangement  with  the  directors,  he  can  escape 
his  liability  to  the  other  parties  executing  the  deedt 
The  question  is  between  Mr.  Mowati  and  the  whole 
body,  each  of  whom  has  a  right  to  say  he  executed  the 
deed  in  consideration  of  every  other  party  to  it  executing 
it*  Besides,  all  the  shareholders  were  cognisant  of  the 
(a)  16  Jur.  989< 
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steps  tAken  by  the  official  manager,  and  allowed  them  for  1 8d2. 

their  own  benefit,  and  then  it  is  said  they  have  a  right       ^r  parte 
to  refuse  to  share  the  costs :  Gay's  ease  (a).    Bemdes,       Mowatt. 
the  gtuurantee  is  no  tnore  than  a  statement  that  the 
South  Eastern  Railway  Company  had  given  a  guarantee 
to  the  directors. 

Mr*  DamsUf  in  reply. 

The  VlOE-Ctf  ANCELLOR  : 

This  is  an  application  to  discharge  an  order  made  by 
the  Master,  for  a  call  on  the  contributories  generally, 
and  among  others  on  Mr«  MowaiU  It  is  insisted  that 
the  Master  ought  not  to  have  made  that  order^  on  the 
gromid  that,  looking  at  the  equities  between  the  parties, 
there  Is  a  certain  body  of  durectors  who  ought  to  be  made 
liable  in  the  first  instance,  by  virtue  of  a  guarantee  given 
by  them  to  Mr.  Mawattj  as  well  as  to  other  share- 
holders* 

The  call  is  made  generally,  not  in  terms  either  specifi- 
cally for  debts  or  for  costSi  but  generally.  However,  there 
i4>pearB  to  be  evidence  sufficient  to  show  thati  looking  to 
the  question  of  costs  alone,  there  is  a  claim  for  costs 
amounting  to  much  more  than  the  amount  of  the  call 
made  by  the  Master.  The  case  then  stands  thus : — It  is 
contended,  as  between  the  whole  body  of  contributories 
repreeented  by  the  official  manager  and  Mr.  MounUiy 
one  of  the  contributories,  on  behalf  of  the  general  body 
of  cootributories,  that  Mr.  MowaUf  as  between  him  and 
them,  is  liable  to  pay  the  call  The  ground  alleged  i%, 
that  Mr*  Mtnoatt  executed  a  deed,  by  which  he  undei> 
took  that  the  expenses  incurred  in  endeavouring  to  form 
the  company  should  be  paid  by  Mr.  MowaU  and  the  other 

(a)  5  De  G.  &  8. 122. 
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1852.  parties  to  the  deed.    Mr.  Mawatt  admits  the  execution 

Ex  parte  ^^  ^®  deed,  and  on  the  face  of  it  it  is  admitted  that  be 
Mow  ATT.  would  be  liable ;  but  he  refers  to  the  circumstances  under 
which  he  executed  it,  and  alleges  that  he  did  so  on 
the  faith  of  a  guarantee  given  by  the  body  of  directors, 
by  which  they  undertook  that  he  and  the  other  share- 
holders to  whom  that  guarantee  was  given,  should  have 
the  whole  of  their  deposits  repaid  in  case  the  Act  of  Par- 
liament should  not  pass.  Now,  first,  looking  at  both 
documents,  that  is,  the  letter  of  the  24th  January  1846, 
and  the  prospectus,  I  diink  there  is  reason  to  conclude 
that  the  guarantee  was  given  with  this  view.  The 
South  Eastern  Railway  Company,  though  not  promoters 
of  this  company,  were  interested  in  it,  and  in  its  success; 
and  when  the  directors  gave  this  guarantee  they  meant 
to  say,  the  South  Eastern  Riulway  Company  having  un- 
dertaken, with  regard  to  us  as  promoters,  to  indemnify 
us  against  the  liabilities  which  may  b^  incurred  in  ob- 
taining an  Act,  and  we  having  this  guarantee  from  them, 
we  guarantee  you,  the  shareholders,  against  such  lia- 
bilities, if  the  Act  is  not  obtained.  In  both  instruments 
allusion  is  made,  not  in  express  terms,  still  with  suffi- 
cient clearness,  to  the  directors  having  the  guarantee  of 
the  directors  of  the  South  Eastern  Railway  Company ; 
and  then  they  go  on  by  a  subsequent  clause  to  say  that 
they,  the  directors,  will  guarantee  the  allottees.  [The 
Vice-Chancellor  commented  on  the  language  of  the 
prospectus  and  of  the  letter,  and  then  proceeded : — ] 
The  effect  of  this  is,  that  what  the  directors  intended 
was  this :  they  say,  we,  the  directors,  have  entered  into 
arrangements  with  the  South  Eastern  Railway  CcMnpany, 
by  which  they  will  see  us  indemnified,  and,  having  that 
indemnity,  we  will  undertake  with  you,  the  shareholders, 
that  you  shall  have  your  deposits  returned.  Now  I  have 
no  intention  of  saying  that  the  guarantee  of  the  directors 
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to  the  allottees  is  not  to  take  effect,  because  the  directors  ]  852. 

have  failed  in  enforcing  their  guarantee  ;  but  still  I  think     '  -.    - 

it  is  to  be  collected,  that  the  reason  why  they  gave  a       Mowatt. 

guarantee  is,  because  they  had  the  guarantee  of  the 

South  Eastern  Railway  Company ;  but  this  guarantee  of 

the  directors  was  a  guarantee  to  each  allottee,  separately 

and  distinctly  to  each,  and  to  any  one  who  did  not  receive 

it  it  would  be  no  guarantee  at  all ;  that  is,  it  would  not 

be  a  guarantee  on  the  faith  of  which  he  could  be  said  to 

have  executed  the  deed. 

Assuming  (though  the  fact  is  questionable)  that  Mr. 
Mowati  read  the  letter  of  the  24th  January  before  he 
executed  the  deed,  and  that  he  executed  the  deed  on  the 
faith  of  the  agreement  contained  in  that  letter,  that  is, 
on  the  faith  of  the  guarantee  given  by  the  directors, 
being  a  certain  number  of  the  promoters,  that  he  should 
receive  back  his  deposit ;  this  may  be  a  good  guarantee 
by  those  persons ;  but  then  he  has  also  entered  into  an 
arrangement  by  which  he  and  each  of  the  other  contri- 
butories,  guarantees  to  all  the  contributories  to  contri- 
bute to  the  expenses ;  and  the  other  contributories  say 
to  him,  we  never  all  gave  you  a  guarantee  to  return 
your  deposits.  Look  for  that  purpose  to  those  pro- 
moters who  did  give  it  you  ;  we  as  a  body  did  not. 

Now  I  do  not  see  that  it  is  clearly  proved  that  all  the 
contributories  did  receive  the  letter  of  the  24th  Juxiuary. 
The  secretary  indeed  says  that,  ta  the  best  of  his  belief, 
he  sent  it  to  all ;  but  that  is  not  even  positive  evidence 
that  he  sent  it  to  all,  and  there  is  no  evidence  that  all 
received  it.  But  even  if  all  did  receive  it,  it  amounts  to 
this,  a  guarantee  by  the  promoters  to  all  the  share- 
holders ;  but  that  would  be  no  answer  to  a  claim  by  all 
the  shareholders  to  have  carried  into  effect  the  pro- 
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1852.  visions  of  ibe  deed  by  wbich  they  all  contract  witb  each 

ExparU       ^*^'- 

MOWATT. 

I  must  assume  that  Mr.  Mawatt  knew  the  terms  of 
the  deed.  It  is  not  suggested,  and  if  it  were,  he  could 
not  be  heard  to  say  that  he  was  not  perfectly  cogniant 
of  its  terms.  He  knew  that  by  it  all  the  parties  con- 
tracted with  each  other,  through  the  tnisteesi  to  con« 
tribute  to  the  expenses. 

I  think,  therefore,  on  the  whole,  that  the  Master  was 
right  in  finding  Mr.  Mowait  liable,  and  I  must  refuse 
the  motion ;  and,  according  to  the  usual  course  in  such' 
cases,  with  costs. 
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OXFORD,  WORCESTER,  AND  WOLVERHAMP-  1 852 : 

TON  RAILWAY  COMPANY  v.  SOUTH  STAF-     **  »"^,  ®^^ 
FORDSHIRE  RAILWAY  COMPANY. 


December. 


StaMes. 
The  23rd  section  of  the  South  Staffordshire  Railway     ^^'•f^*'^"- 
Act,  9  &  10  Vict.  c.  300,  was  as  follows :— "  Whereas  A  railw^  com- 
plans  and  tections  of  the  railway  showing  the  line  and  ?•  ^  make^d 
level  thereof,  and  also  books  of  reference  containing  the  maintain  the 

names  of  the  owners  or  reputed  owners,  lessees  or  re-  '*"7*^  "I?: 

works  on  the 
puted  lessees  and  occupiers  of  lands,  through  which  the  line  and  upon 

same  is  intended  to  pass,  have  been  deposited  with  the  *he  lands  deline- 

clerks  of  the  peace  of  the  counties  of  Stafford  and  Wor-  Uame^tary  pkn 

cetter^  and  with  the  clerk  of  the  peace  for  the  county  of  and  descnbed 

the  city  of  Lichfield;  Be  it  enacted,  that  subject  to  the  J^feJe^J^Jl^^^ 

provisions  in  this  and  the  said  recited  Acts  contained,  to  enter  upon, 

it  shall  be  lawful  for  the  said  company,  and  they  are  ^^^»  ^d  use 

hereby  authorized,  to  make  and  maintain  the  said  railway  ^^  g^^i^  ^^  ^j^^jj^ 

and  works  in  the  line  and  upon  the  lands  delineated  in  the  as  should  be 

said  planSf  and  described  in  the  said  books  of  reference^  Jjff!*'"'^  ^^^  ,9f 

and  to  enter  upon,  take^  and  use  the  said  lands  or  such  of  but  they  were 

them  as  shall  be  necessary  for  such  purpose.'*'^  ^^^  to  enter 

upon,  take,  or 
use  any  of  the  land  or  property  of  a  certain  pre-existing  railway 
company,  or  in  any  manner  to  alter,  vary,  or  interfere  with  that  rail- 
way or  any  of  the  works  appertaining  thereto,  save  only  for  the 
purpose  of  effecting  the  junction  thereby  authorized  in  manner  in  the 
saia  Act  authorized,  and  not  otherwise ;  one  of  the  clauses  of  the  Act 
giving  certain  powers  to  the  company  for  effecting  a  junction  with 
thepre-existing  railway. 

Held,  that  there  being  nothing  to  show  that  it  was  absolutely 
necessary  for  the  company,  in  order  to  effect  the  junction,  it  had  no 
power  to  take  as  owners  certain  lands  over  which  the  line  of  the  pre- 
existing railway  actually  passed ;  but  there  was  a  right  to  enter  upon 
such  lands,  by  way  of  easement,  for  the  purpose  of  effecting  the 
junction. 
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1852. 

^ .— ' 

Oxford,  Wor- 
cester, AND 
Wolverhamp- 
ton Rail- 
way Co. 
r. 
South  Stap- 
ford8hire 
Railway  Co. 


The  material  part  of  the  24th  section  was,  "  tliat  the 
line  of  railway  to  be  so  made  and  maintained  shall  be  the 
following ;  that  is  to  say,  firstly,  a  railway  commencing 
at  cr  by  a  junction  with  the  intended  line  of  the  Oxford, 
Worcester,  and  Wolverhampton  railway  at  Dudley,  in 
the  county  of  Worcester,  and  terminating  in  the  parish 
of,''  &c. 

The  27th  section  was,  ^^  that  all  communications  be* 
tween  the  railway  hereby  authorized,  and  the  Grand  June* 
tion  Railway,  and  the  Oxford,  Worcester ,  and  Wober' 
hampton  Railway,  respectively,  shall  be  effected  in  a  sub- 
stantial and  workmanlike  manner,  by  means  of  connec- 
tion rails  and  points  (of  the  construction  most  approved), 
laid  in  the  manner  most  approved,  and  to  the  reasonable 
satisfaction  of  the  engineers  for  the  time  being  of  the 
said  other  railway  companies  respectively ."" 

Of  the  28th,  the  material  part  was, "  that  all  such  com- 
munications, openings,  and  works  shall  not  only  be  in  the 
first  instance  made  and  done,  but  shall  also  from  time  to 
time  be  altered,  amended,  repaired,  and  maintained,  to 
the  reasonable  satisfaction  of  the  engineer  for  the  time 
being  of  the  said  other  railway  companies  respectively, 
on  each  occasion,  and  in  such  manner  and  form,  and  by 
such  ways  and  means  only,  as  shall  not  in  anywise 
prejudice  or  injure  the  said  other  railways  respectively,*^ 
&c. 


The  29th  section  was :  It  should  not  bo  lawful  for  the 
company,  "  either  permanently  or  temporarily  to  enter 
upon,  lake,  or  use  any  of  the  land  or  property  of  the  said 
Grand  Junction  Railway  Company,  or  the  said  Oxford, 
Worcester,  and  Wolverhampton  Railway  Company, 
or  in  any  manner  to  alter,  vary,  or  interfere  with  the 
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said  Orand  Junction  RaHway  or  the  said  Oxford,  Wor- 
cester, and  Wolverhampton  Railway^  or  any  of  the  worhs 
appertaining  thereto  respectively^  save  only  for  the  pur- 
pose of  effecting  the  junction  hereby  authorized  in  manner 
aforesaid,  and  not  otherwise.^ 

The  20th  section  saved  (except  as  thereby  expressly 
authorized)  the  rights  of  the  two  other  railway  companies. 

This  was  a  motion  to  restrain  the  Defendants  from 
continuing  or  keeping  possession  of  the  land  situated  at 
Dudley  on  the  line  mentioned,  and  of  which  possession 
had  been  delivered  to  the  Defendants  by  the  sheriff  of 
the  county,  and  from  making  and  constructing  a  junction 
with  the  Plainti&'  railway  upon  or  over  such  land  or 
any  part  thereof,  and  from  doing  any  work,  or  making  or 
constructing  any  part  of  the  South  Staffordshire  Railway 
upon  or  over  such  lands  or  any  part  thereof,  and  from 
taking  any  proceedings  for  the  purpose  of  compulsory 
purchase  by  the  Defendants,  of  the  said  land. 

Counsel  on  both  sides  went  at  some  length  into  ques- 
tions of  negotiation  between  the  parties;  buft  those 
questions  formed  no  part  of  the  ground  of  the  decision, 
and  are  not  material. 


1852. 

^ . ' 

Ox^RD,  Wor- 
cester, AND 
Wolverhamp- 
ton Rail- 
way Co. 

V. 

South  Staf- 
fordshire 
Railway  Co. 


Mr.  BetheU,  Mr.  Malins,  and  Mr.  BomlU  for  the 
motion,  argued  upon  the  construction  of  the  clauses 
referred  to,  that  the  Defendants  had  no  right  either  to 
take  the  land  in  question,  or  to  fix  the  point  of  junction ; 
that  was  to  be  done  by  the  Plaintifis^  engineer. 

Mr.  Holt,  Mr.  Follett,  and  Mr.  Speed,  for  the  De- 
fendants. 

We  claim  a  right  to  purchase,  but  that  is  not  so  im- 
VoL.  I.     N.  S.  s 
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1862. 
^ . ' 

OXFOBD,  WOR- 
CESTERy  AND 

Wolverhamp- 
ton Rail- 
way Co. 

V, 

South  Staf- 
fordshire 
Railway  Co. 


portant  to  us  m  fixing  the  point  of  jimotlon.  Sabstaii- 
(ially  oow,  the  question  ia,  where  the  junction  is  to  be 
made.  We  care  principally  about  joining  at  the  point 
A,,  and  we  say  that,  on  the  eonatniotion  of  tha  Act,  we 
have  a  right  to  select  the  point.  Upon  the  deposited 
plan,  A.  is  the  point  marked  (a).  The  Railway  Clauses 
Act,  15th  section,  gives  power  of  deviation  to  the  com- 
pany* Our  company  had  power  to  diverge  within  the 
limits  prescribed.  [They  commented  on  the  27th  sec- 
tion of  the  Defimdants'  Act,]  By  that  section  authority 
is  given  to  the  Plaintif&^  engineer  to  see  to  the  mode  of 
making  the  junction ;  not  to  fix  the  point  of  junction. 


The  28th  section  has  the  same  efiect.  That  refers  to 
alterations  ;  that  means  alteration  of  construction^  not  of 
place.  If  the  Plaintifis  had  no  power  originally  to  fix  the 
place,  they  have  no  power  to  alter  it.  The  latter  pai-tof 
the  clause  indeed  gives  the  engineer  no  power  at  all. 
The  29th  section  only  refers  to  the  Defendants^  right  to 
take  and  use  the  lands.  The  construction  urged  on  the 
other  side  is,  that  there  is,  first,  a  positive  prohibition  to 
take  the  land,  and  that  the  saving  applies  only  to  its 
immediate  antecedent.  The  23rd  section  gives  an  ex- 
press power  to  take  the  land ;  the  Plaintifib'  oonstruo- 
tion  cannot,  therefore,  be  the  true  construetion  of  the 
29th.  That  section  only  qualifies  both  rights ;  the  right 
to  take  the  hind,  and  the  right  to  alter,  vary,  or  inter- 
fere with  the  Pkintiflb'  railway.  Wherever  the  Plain- 
tifis go  by  deviating,  we  have  a  right  to  foUow  them. 
On  the  construction  of  the  Act  we  have  a  right  to  join 
at  any  point  within  ou£  limits  of  deviation ;  and  ha^e 


(a)  A.  was  a  point  on  the 
Defendants'  line,  and  close  to 
it  was  a  small  triangular  piece 
of  land,  over  port  of  which 


their  line  ran,  and  which  tlie 
Plaintiffs  claimed  the  right  to 
purchase  and  take. 
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for  that  purpose,  at  any  rate  a  right  to  an  easement  on 
their  land.  The  Plaintift  say  that  they  have  a  right 
of  paying  where  the  junction  shall  be  effected.  They 
ckim,  therefore,  in  effect  to  dictate  our  deviation.  Now 
that  right  is  not  given  to  the  Plaintiff.  The  27th  sec- 
tion only  effects  the  mode  in  which  the  junction  shall 
be  ^eted;  the  mechanical  details,  not  the  locality. 
The  28tb  goes  no  further ;  it  shows  that  the  engineer 
must  be  satisfied  as  to  the  mode  in  which  the  work  is 
done.  The  selection  of  the  locality  is  therefore,  by  in- 
finrenee,  left  to  some  other  person ;  viz.,  to  the  Defend* 
^ts.  The  clause  that  the  Plaintifib'  railway  shall  not 
he  injured,  would  be  useless  and  surplusage,  if  the  Plain- 
tifi  are  right  in  saying  that  they  are  to  dictate  not 
(»ly  how  the  junction  is  made,  but  where  it  is  made. 

But  we  say  we  have  a  right  to  purchase.  The  23rd 
and  24ih  sections  empower  us  to  make  the  railway  on 
the  line,  and  upon  the  land  contained  in  the  parliament- 
ary plan,  and  we  have  a  right  of  deviation;  and  we 
might  have  deviated,  still  effecting  our  junction  at  A.  as 
the  limit. 


1852. 

^        ^        ' 

OzroRo,  WoR- 

CBSTSa,  AMD 

WoLVBRBAMPr 

TON  BaIU- 

WAY  Co. 

V. 

SOVTB  StAF* 

ford8hire 
Bailwav  Co. 


Mr.  Bethelly  in  reply. 

The  only  point  really  for  adjudication  is,  have  the 
Defendants  a  compulsory  power  to  take  the  small  trian- 
gular piece  of  land !  At  what  point  the  junction  is  to 
be  made  is  not  before  this  Court.  That  must  be  de- 
cided by  another  jurisdiction.  The  claim  by  the  De- 
fendants has  been  always  to  have  the  land  as  owners,  and 
then  to  make  the  junction  upon  it.  But  the  question 
of  junction  must  be  settled  to  the  reasonable  satisfaction 
at  the  Plaintifib^  engineer.  What  the  Defendants  have 
attempted  to  do  is  to  take  the  land,  and  so  to  determine 
the  question  of  the  point  of  junotioii. 

•  2 
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OxFOKDy  WOR- 

CK8TBR,  AND 
WOLTBRHAMP- 

•  WAT  Co. 

V. 

South  Staf- 

rORD6HIR« 

Ratlwat  Co. 


The  Vicc-Chancellob  : 

I  am  asked  by  the  Plaintiib  in  this  case  to  grant  an 
injimction  to  restraia  the  Defendants  from  continuing  or 
keeping  poasesdcm  of  the  land  mentioned  in  the  bill,  &c. 

On  this  notice  of  motion  two  points  were  signed.  The 
first  question  argued  was,  whether  the  Defendants  have 
a  right  to  be  owners,  and  to  be  treated  as  owners,  of  a 
certain  piece  of  land  of  a  triangular  form,  and  coloured 
red  on  the  plan.  The  second  question  was,  whether, 
irrespectively  of  that,  the  Defendants  have  a  right  to 
eflect  a  junction  with  the  Plwitifls^  railway  at  the  point 
they,  the  Defendants,  choose  to  elect.  Now  as  to  the 
first  question,  the  Defendants*  leading  counsel  said,  that 
although  he  claimed  to  be  entitled  to  take  the  land  as 
owner  as  a  matter  of  right,  yet  it  was  of  little  conse- 
quence to  the  Defendants,  provided  they  effected  their 
junction  at  the  point  they  desired. 

The  Plaintiffs^  counsel,  in  reply,  said :  We  do  not 
ask  the  Court  to  determine  where  the  junction  is  to  be 
effected,  we  only  ask  that  the  Defendants  may  be  re- 
strained  from  taking  and  holding  the  piece  of  land  in 
question,  as  owners. 

It'  appears  to  me  that  the  Plaintiffs  thereby  admit 
that  the  second  point  must  be  given  up ;  and  therefore, 
as  the  Plaintiff  only  ask  the  Court  to  determine  the 
question  of  the  Defendants'  right  to  take  possession  of 
the  land,  I  shall  only  address  myself  to  that  question, 
and  it  depends  mainly  on  the  construction  of  the  clauses 
in  the  Act  of  Parliament. 

The  first  section  of  the  Act^  which  bears  on  the  ques- 
tion of  the  right  of  the  Defendants  to  take  the  Plain- 
tiffs* land  as  owners,  is  the  23rd.    That  gives  a  right 
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to  take  and  use  any  lands  described  in  the  parliament-  1852. 

ary  plans  and  the  book  of  reference ;    then  the  24th  q'        '  w  ' 
points  out  the  commencement  of  the  line  intended.    The    ckstbr^  and 
line  of  the  railway  is  to  commence  at  or  by  a  junction  Wolvbrhamp- 
with  the  intended  line  of  the  Oxford^  WorceHer^  and      "^^  Co" 
Wolverhampton  Railway.     Then  the  27th  refers  to  the  v. 

communications  between  the  Defendants'  railway  and    ^^^^  Staf- 

^1.     ™   •    x-i«_ .  FORDSHIRK 

the  I'lamti^ .  Railway  Co. 

There  has  been  much  argument  upon  the  27th  and 
28th  clauses,  but  those  arguments  bear  upon  the  ques- 
tion where  the  junction  between  the  railways  should  be, 
and  have  no  bearing  upon  the  question  whether  the 
Defendants  have  a  right  to  take  possession  as  owners,  of 
any  part  of  the  land  of  the  Plaintiffs.  Now  I  do  not 
mean  to  express  any  opinion  on  the  question  where  the 
point  of  junction  should  be ;  the  Plaintifib^  counsel  have 
treated  that  as  belonging  to  another  jurisdiction,  and  I 
think  it  probable  that  that  is  so,  and  I  shall  therefore  not 
say  what  I  consider  the  construction  of  the  Act  on  those 
points. 

I  proceed  then  to  the  29th  section  of  the  Defendants' 
Act. 

Now  when  the  Defendants^  Act  passed,  the  Plain- 
tiffs^ line  had  not,  it  is  true,  been  made,  but  they  had  con- 
tracted for,  and  were  owners  in  equity  of  the  triangular 
piece  of  land  in  question ;  they  had  paid  the  money  for 
it,  and  were  in  possession ;  and  although  no  conveyance 
waa  executed,  they  were  the  equitable  owners  of  the  land. 

The  Vice-Chancellor  read  the  29th  section  of  the  Act, 
and  proceeded : — 

If ow  it  is  contended  on  behalf  of  the  Plaintifib,  that 
the  clause  at  the  end  of  this  section,  '*  save  only  for  the 
purpose,^  &c.,  is  in  point  of  construction,  to  be  consi- 
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Oxford^  Wor- 
ce8ter4  amd 

WoLTlSRHAMF- 

TON  KaIIi- 

WAY  Co. 

SdvtH  Staf- 

FORDSfilRfi 

Bailway  Co. 


dered  only  as  relating  to  the  latter  of  the  two  preeediog 
branches  of  the  sentence ;  that  it  is  not  to  be  construed 
as  referring  to  that  portion  of  the  sentence  which  pro- 
hibits the  South  Staffordshire  Company  from  "enters 
ing  Upon  and  taking  atiy  of  the  laud  or  property,*^  be. ; 
but  only  to  thbt  branch  which  prohibits  that  company 
from  "  altering,  varying,  or  interfering,'*  fcc,  fcc.  If 
that  were  the  sound  view  the  consequence  would  be 
this :  jiot  only  the  Defendants  could  not  take  possession 
of,  but  they  could  not  enter  upon  the  lands  of  the  Plun- 
tif&.  They  would  be  prohibited  from  entering  upon  any 
part  of  the  lands  of  the  Plaintiff  for  the  purpose  of 
effecting  that  junction,  which  it  is  admitted  they  are 
authorized  to  make.  Now  observe,  supposing  the  De- 
fendants had  only  a  single  lincj  that  line  must  have  two 
trams ;  then  if  they  had  to  join  another  railway,  the  outer 
tram  must  actually  cross  the  line  of  the  other  railway 
before  they  could  join ;  and  for  that  purpose  it  would  be 
absolutely  necessary  to  enter  upon  the  land  of  the  Plain- 
tiffs' railway.  A  fortiori,  supposing  there  were  a  double 
line,  an  up  and  a  down  line  of  the  Defendants,  one  of 
the  lines  of  the  Defendants,  in  ordet  to  join  with  and 
cross  the  further  line  of  the  Plaintiiis,  before  it  could  get 
to  that  line  must  cross  the  line  of  the  Plaintif&  nearest 
to  it,  and  that  would  of  necessity  require  that  there 
should  be  a  right  in  the  Defendants  to  enter  fq)on  the  line 
of  the  Plaintiflb.  It  would  therefore  be  absolutely  im- 
possible for  the  Defendants  to  effect  the  junction  which 
they  are  expressly  authorized  to  make,  unless  they 
could  enter  upon  the  lands  of  the  Plaintiffi,  and  I  con- 
sider the  saving  clause  at  the  end  of  the  £8th  sec- 
tion to  apply  to  both  branches  of  the  section,  and  that 
that  section  is  to  be  read  thus :  That  it  shall  not  be 
lawful  for  the  company  to  enter  u|)on,  take,  &c.,  8rc., 
save  only  for  the  pui^ose  of  effebtitlg  the  junctlotl ;  nor 
lawftil  to  enter,  vary,  or  interfere,  fcc,  save  obly  for  the 


CASES   IN   CHANCERY. 


263 


parpo0e  of  eflbciing  the  jonotion.  Now  does  that  give 
the  Defendaots  a  right  to  purchase  and  take  the  lands  ? 
I  do  not  think. that  it  does.  The  hmds  which  the  De- 
fendants deare  to  take  is  a  porticm  over  whioh  the 
Piaintifib'  line  of  railway  will  ran,  if  it  does  not  actually 
do  so,  tad  over  which,  as  I  collect,  it  does  run ;  and  I 
cannot  consider  it  possible  to  construe  the  Act  as  in^ 
tended  to  give  power  to  take  as  owners,  a  portion  of  the 
hmd  belonging  to  the  pre-existing  railway. 


1862. 
> ,._r 

OzroRD^  WoR- 
gestbr^  and 
Wolverhamp- 
ton Rail* 
WAY  Co. 

V, 

SOVTH  StAF- 

rORDBHIRE 

Bailwat  Co. 


I  think  the  construction  is  this :  If  it  is  necessary  for 
you  the  Defendants,  for  the  construction  of  your  railway, 
and  for  the  purpose  of  effecting  a  junction,  to  purchase 
the  Plaintifis^  lands,  then  it  gives  powers  for  that  pur- 
pose ;  but  that  assumes  that  you  cannot  effect  the 
junction  without  purchasing.  But  there  is  no  ground 
for  assuming  that  you  cannot  effect  the  junction  without 
purchasing.  You  may  purchase  land  up  to  the  point 
at  which  you  are  about  to  make  your  junction,  and  then 
without  purchasing  the  Plainti£&'  land,  you  may  have  a 
right  of  easement  over  the  Plaintifib'  line  so  as  to  effect 
the  junction. 


My  opinion  is,  that  upon  the  true  construction  of  the 
23rd  and  29th  sections,  the  Defendants  have  no  right 
to  take  from  the  Plaintifib  and  occupy  as  owners,  any  of 
the  land  in  controversy ;  that  is,  of  the  land  over  which 
the  Plaintifis^  line  runs.  The  question  where  the  junc- 
tion is  to  be  made,  I  do  not  intend  to  decide.  What 
I  think  I  ought  to  do  is,  to  restrain  the  Defendants  from 
continuing  in  or  keeping  possession  of  the  land  situate  at 
Dudley  in  the  Plainti£&'  bill  mentioned,  in  the  terms  of 
the  first  branch  of  the  notice  of  motion ;  but  without  pre- 
judice to  the  question  at  what  point  or  in  wliat  way  the 
junction  of  the  DefendanU'  railway  With  the  Plaintifis'  is 
to  be  effected,  and  without  prejudice  to  such  right  as  the 
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Oxford,  Wor- 
cester, AND 
Wolverhamp- 
ton Rail- 
way Co. 
r. 
South  Staf- 
fordshire 
Railway  Co. 


Defendants  may  have  to  enter  upon  the  hind  in  contro- 
versy, for  the  purpose  of  effecting  the  junction.  This  will 
negative  the  Defendants^  right  to  take  possession  as 
owners,  but  will  leave  undetermined  and  untouched  the 
question  where  and  how  the  junction  is  to  be  made ;  and 
the  question  of  the  Defendants^  right  to  enter  on  the  land 
for  the  purpose  of  their  junction.* 

*  The  clauses  of  the  Act  and  the  arguments  relatmg  to  the 
right  of  selecting  the  point  of  j  auction  are  retained,  although 
the  point  was  not  decided,  the  Reporter  being  informed  that 
further  proceedings  are  commenced  in  which  those  matters 
will  be  of  importance. 


1852: 
20th  February, 
and  4th  March. 


Will. 
Cofutruetian, 


EX  PARTE  HOOPER  AND  WIFE. 


IN  THE  MATTER  OF  THE  BUCKINGHAM- 
SHIRE RAILWAY  COMPANY  AND  THE 
LANDS  CLAUSES  CONSOLIDATION  ACT, 
AND     IN    THE     MATTER    OF    TOOKEY^S 

TRUST. 

Devise  to  A.  for 
life;  remainder 
to  all  and  every 
the  children  of 

he[r?aS\t"'    ^HIS  was  a  petition  by  the  Rev.  John  Hooper  and 

signs,  as  tenants  Frances  his  wife,  praying  the  payment  to  the  said  J, 

in  common;  but  Hooper  absolutely  in  right  of  his  wife,  of  a  moiety  of  a 

mease -4. should  V.  .^  .  .  V^       .  ,        ,     ^r>     ..     . 

die  without  ^"™  ^^  money  paid  mto  Court  by  the  Buckinghamshire 

leaving  any  issue  Railway  Company,  for  the  purchase  of  certain  lands,  and 
ovw^'^&ldT'*  *^®  payment  of  the  other  moiety  to  the  said  J.  Hooper 
two  children,       and  the  trustees  of  the  will  of  Henrietta  Tookey^  for- 

both  of  whom      merly  Henrietta  Prentice.    The  right  to  these  monies 

died  before  her ;  ° 

one  died  leaving 

a  child  who  survived  A. ;  the  other  died  without  issue.    Held  that  the 

word  leaving  meant  having,  and  that  the  two  children  of  A»  took 

vested  interests  as  tenants  in  common  in  fee. 


j((u.uUM^^  Ir A^p^-^X  ^.Ahf'  ^^^ 
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depended  upon  the  construction  of  the  will  of  Thomas  1852. 

Prentice^  the  father  of  Henrietta  Tookey.    The  will  of  jKr  fMwte 

Thomas  Prentice,  so  far  as  it  regarded  the  devise  to  Hoofxr. 
Henrietta  Toohey,  was  as  follows : — 

**  Also  I  give  and  devise  unto  my  daughter  Henrietta 
Prentice  all  that  my  copyhold  messuages,  tenements,  or 
farm-house,  situate  and  being  in  the  parisli  of  Little 
Harwoody  in  the  county  of  Bucks,  and  also  all  those  my 
several  inclosed  pieces  or  parcels  of  arable,  meadow^  and 
pasture  ground,  to  the  said  messuage,  tenement,  or  farm* 
house  belonging,  and  therewith  occupied,  now  in  the 
tenure  or  occupation  of  John  WUImer^  containing  toge* 
tber,  by  admeasurement,  forty  acres,  with  their  and 
every  of  their  rights,  members,  and  appurtenances,  to 
hold  the  same  unto  and  to  the  use  of  my  said  daughter 
Henrietta  Prentice  and  her  assigns,  for  and  during  the 
term  of  her  natural  life;  and  from  and  immediately 
after  her  decease,  I  give  and  devise  the  Said  messuage, 
tenement,  or  farm-house,  closes,  pieces  or  parcels  of 
arable,  meadow,  and  pasture  ground,  with  their  and 
every  off  their  rights,  members,  and  appurtenances,  unto 
and  to  the  use  of  all  and  every  the  children  of  the  body 
of  my  daughter  Henrietta  Prentice^  lawfully  begotten, 
(in  case  she  shall  leave  more  than  one  child,)  their  heirs 
and  assigns  for  ever,  as  tenants  in  common,  and  not  as 
joint  tenants.  But  in  case  my  said  daughter  Henrietta 
Prentice  shall  have  only  one  child  of  her  body,  lawfiiUy 
begotten,  then  I  give  and  devise  the  said  messuage,  te* 
nement,  or  farm-house,  closes,  pieces  or  parcels  of  ara- 
ble, meadow,  and  pasture  ground,  with  their  and  every  of 
their  appurtenances,  unto  and  to  the  use  of  such  one 
child,  his  or  her  heirs  and  assigns  for  ever.  But  in  case 
my  said  daughter  Henrietta  Prentice  shall  happen  to  die 
without  leaving  any  issue  of  her  body,  lawfully  begotten, 
then  I  give  and  devise  the  said  messuage,  tenement,  or 
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1858.  ftnn-house,  closes,  pieces  or  pareeb  of  anblei  meadow, 
Sa  if^e  ^^  pestnre  ground,  with  their  and  erery  of  their  appnr- 
HoepiiB.  tenancee,  unto  and  to  the  ose  of  all  and  every  such  child 
or  children  of  my  body,  lawfully  begotten,  as  I  shall 
leave,  or  hare  living  at  the  time  of  the  decease  of  my 
said  daughter  Henrietta  Prentice^  and  to  their  heira  and 
assigns  for  ever,  as  tenants  in  common  {a).^ 

Henrietta  Prentice  married  Tookeyt  and  had  two 
children,  John  and  Henrietta^  both  of  whom  died  before 
her.  John  married,  and  by  his  will  devised  his  interest 
in  the  property  in  question  to  his  widow,  who  afterwards 
married  the'  Petitioner  Hooper ;  and  he  died  before  his 
mother  leaving  a  child^  J.  J.  Toohey^  who  survived. 
Henrietta,  the  younger,  died  without  issue,  and,  by  her 
will,  devised  to  her  mother,  among  other  things,  her  in* 
.  terest  in  the  property  purchased  by  the  railway  company. 
Henrietta  Toohey  the  elder,  by  her  will,  gave  certain 
property,  including  the  property  devised  to  her  by  her 
daughter  Henrietta^  to  the  Petitioner  J.  Hooper  and 
W.  B.  Eaglee.  upon  trust.  On  the  purchase  of  the 
land,  part  of  the  copyhold  property  devised  by  the  will  of 
ThomoM  Prentice,  by  the  company,  there  being  a  dottbt 
whether  the  two  children  of  Henrietta  Toohey  took 
vested  interests  in  it,  the  oompany  paid  the  purohase* 
money,  680/.,  into  Court,  and  this  petition  was  now  pre* 
sented  by  the  Rev.  J.  Hooper  and  his  wifof  claiming  a 
moiety  for  Mr.  Hooper^  in  right  of  his  wife,  under  the 
devise  to  her  by  her  former  husband,  and  the  other 
moiety  for  himself  and  Hagle  as  trustees  of  the  will  of 
Henrietta  Toohey,  the  widow. 

Mr.  Toller,  for  the  Petitioners,  contended  that  the 

(a)  Hiere  were  two  other     terial  in  them  is  noticed  in 
devisd^  in  ih^  wQl,  Which  are     the  judginent. 
not  set  out,  as  all  that  is  ma- 
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children  of  ^.  Prentice  took  itnmedifttely  on  their  birtha 
Vested  remainders  in  fee  expectant  on  the  deceflse  of 
their  mother;  the  words^  '^without  leaving  any  issue/' 
in  ihe  latter  part  of  the  devise,  meaning,  <*  without  hath 
ing  any  issue/*  He  cited  Siurgem  v.  Peanon  {a)^  and 
MattJOMdr.ChuUeih). 

Mr.  Dickenson^  for  the  grandson,  J.  J*  Tookey^  oon- 
ttaded  that  Hk  Prentice  took  an  estate  tail.  He  cited 
Doe  d«  Simpson  ▼.  Ewart  (e),  Doe  d.  CadojfM  ▼• 
Bwart  (d). 

Mr.  Speedy  for  the  railway  company,  said  the  com- 
pany ought  not  to  pay  any  costs.  The  payment  into 
Court  and  this  application  being  the  result  of  adverse 
litigation  between  the  Petitioners  and  the  Respondent 
J.  Tookey.  He  referred  to  the  80th  section  of  the 
Lands  Clauses  Consolidation  Act. 


1852. 


Bm  parte 
Hoopaa. 


The  Vicb-Chancellob  : 

The  order  to  be  made  on  this  petition  depends  on  the 
canatrnotion  of  the  will  of  Thomae  Prentice^  by  which 
the  testator  devised  certain  copyhold  property ;  and  the 
question  b,  whether  the  two  children  of  Henri^t^ 
Prtentkef  afterwards  Henrietta  Tookey ^  took  under  thai 
will  vested  interests.  [The  Vice-chancellor  referred  to 
the  devise  to  H.  Prentice^  set  out  aaie,  pp.  265|  266,  and 
ihed  proceeded]  s^—  The  will  contains  two  devises  of 
other  portions  of  real  estate,  one  for  the  benefit  of  Maty 
Anne  Prentice  and  her  children ;  the  other  for  the  benefit 
^  Thomae  Eagle  Prentice  and  his  children.  The  three 
derise^  are  in  the  same  language,  except  as  to  one  word 
in  one  oi  them,  and  that  word^  although  not  ooneluaive^ 
is  ndl  without  eignifieiince.     The  first  devise  is  to  flim* 


March  4. 


{a)  4r  Mad.  411. 
fjb)  6  Mid.  243. 


(c)  4  Bing.  N.  S.  333. 

(d)  ^Ad.  ft  El.  636. 
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ExittrU  -P^«»<»c«  fojf  **fei  " «^d  fipom  and  after  her  decease  unto 
HooPBK.  and  to  the  nse  of  all  and  eyerjr  the  children  of  the  body 
of  my  daughter  HacriUta  Prentice  lawfully  begotten,  in 
ease  she  shall  leave  more  than  one  child,  thdr  heirs  and 
assigns  for  ever,  as  tenants  in  common,  and  not  as  joint 
tenants.**  If  the  language  stopped  there,  it  is  clear  that 
every  child  would  take  a  vested  interest.  The  words 
that  follow  are :  '^  But  in  case  my  said  daughter  Hemri" 
eita  Premiiee  shall  leave  only  one  child  of  her  body  law- 
fully begotten,  then  I  give  and  devise  the  said  messuage, 
Sec,  unto  and  to  the  use  of  such  one  child,  his  or  her 
heirs  and  assigns  for  ever.^  Passing  to  the  limitation 
over,  there  can  be  no  doubt  that  when  the  testator  used 
the  words,  *^  But  in  case  my  said  daughter  Henrietta 
Prentice  shall  h^pen  to  die  without  leaving  any  issue, 
&c.  of  her  body  lawfiiUy  begotten,  then  I  give  and  de- 
vise, &c.  unto  and  to  the  use  of  all  and  every  such  child 
or  children  of  my  body  lawfully  begotten,  as  I  shall  leave 
or  have  living  at  the  time  of  the  decease  of  my  said 
daughter  H.  Prentice,  and  to  their  heirs  and  assigns  for 
ever,  as  tenants  in  ocmmion.^'  He  means  by  the  words, 
**  without  leaving  issue,''  without  leaving  issue  at  her 
death ;  and  on  the  true  construction  of  the  devise  over  on 
her  dying  without  leaving  issue,  the  devise  to  such  other 
>  children  of  the  testator,  means  in  case  the  daughter 
should  die  without  leaving  issue  living  at  her  death ;  and 
the  limitation  over,  there  being  a  grandchild,  cannot  take 
effect. 

Now  what  is  the  e£feet  of  the  fiist  ernes  of  limita- 
tions! The  evoits  that  have  hi^ipened  are,  that  JETeari- 
etta  Prentice  hnd  two  children,  both  of  whom  prede- 
ceased her,  but  one  left  a  child  who  survived  Henrietta 
Prentice.  I  think  that,  in  this  case,  the  testator  uses 
the  word  leave  in  the  sense  of  have.    That  meamn^has 
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been  applied  to  the  word  leave  ia  many  cases.     The  1852. 

testator  did  not  mean  to  make  it  a  condition  of  the  de-  g^  '  ^^ 
vise  that  the  children  of  Henrietta  Prentice  should  sur-  Hooper. 
vive  her.  The  words  are,  "  to  the  use  of  all  and  every 
the  children  of  the  body  of  my  daughter  f '  but  in  case 
she  shall  die  without  leaving  any,  then  over.  These 
words  do  not  refer  to  Henrietta  Prentice  leaving^  but  to 
her  haoing  children.  If  that  were  not  the  construction, 
the  testator  would  have  died  intestate,  since  there  is  no 
gift  to  the  grandchild,  and  the  gift  over  to  the  other 
children  of  the  testator  cannot  take  effect.  That  consi- 
deration is  not  conclusive,  but  it  helps  the  construction. 
It  is  to  be  noticed  also  that  there  are  two  other  devises  in 
the  will,  one  for  Mary  Anne  and  her  children,  another 
for  a  son  and  his  children.  And  these  two  devises  are 
precisely  in  the  same  language,  with  this  single  excep- 
tion, that  in  the  devise  to  the  son,  in  the  limitation  after 
his  death,  the  words  are  not  in  case  of  his  leavingy  but  of 
his  having  more  than  one  child ;  and  with  that  excep- 
tion the  devises  are  exactly  in  the  same  language.  That 
change  in  the  language,  though  no  doubt  in  fact  inad- 
vertent, may  be  used  to  show  the  meaning  of  the  testa- 
tor when  he  is  imposing  an  apparent  condition.  I  think, 
on  these  grounds,  that  the  two  children  oi  Henrietta 
Prentice  took  vested  interests  as  tenants  in  common  in 
fee  ;  each  of  them  it  appears  made  a  will.  The  order, 
therefore,  must  be  made  in  accordance  with  those  de- 
vises. 

The  counsel  for  the  company  not  being  present,  the 
Court  decided  they  must  pay  the  costs,  subject  to  any- 
thing their  counsel  might  have  affcerwards  to  submit  on 
that  point.  It  vras  afterwards  found  that  the  usual  order 
in  such  matters  provided  for  the  exception  referred  to  in 
the  80th  seetion  of  the  Lands  Clauses  Consolidation  Act^ 
and  the  order  was  made  accordingly. 


no 
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1852 :         MAYOR  OF  BASINGSTOKE  t;.  LORD  BOSTON. 
5th  and  6th 

otK^Tv^l^mW  ^  ^^^  ^^^^^  ^**^®  ^^  "P^^  demurrer  for  want  of  equity 
and  want  of  parties.  The  material  allegations  of  the  bill 
were  as  follow : — That  the  Plaintifb  are  a  eorporation 
aggregate,  and  have  a  common  or  corporate  seal.  That 
they  are,  and  for  very  many  years  last  past  have  been, 
lords  of  the  manor  of  Bcuingstohe  Common^  Sottthamp- 
ton.    That  there  are  divers  freehold  lands  and  tene- 


9th  December. 

Heriots, 

Relief. 

Custom. 
Pleading. 
Demurrer, 


ney  payments 
were,  and  had 
from  time  im- 
memorial been, 
due  and  payabli 
in  lieu  of  hen- 
ots  and  reliefs ; 
that  the  Plam- 
tiffs  were  enti- 


A  bill  was  filed, 

the^u!^m  of  ^  *°®°^  situate  in  the  parish  of  Basingstoke^  in  the  said 
the  manor,  mo-  county  of  Southampton^  which  are,  and  from  time 
immemorial  have  been,  situate  within  and  holden  of  the 
said  manor  of  Basingstoke^  in  respect  of  which  lands 
and  tenements,  by  the  custom  of  the  said  manor,  ceiv 
tain  ancient  yearly  quit  rents  from  time  immemorial  have 
been  due  and  payable  by  the  tenants  thereof  to  the  lords 
of  the  said  manor  for  the  time  being,  in  respect  of  such 
tied  tcT^tndn  •  ^^^^  ^nd  tenements ;  that  by  the  custom  of  the  said 
and  that,  by  manor  certain  money  compositions  or  commutations,  in 
f^on  of  l^md-  ^^®  ^^®"  ^'  P^^^  °^  heriots,  are,  and  from  time  imme- 
aries,  they  could  morial  have  been,  due  and  payable  upon  the  deaths  of 

not  distrain;        ^^  respective  tenants  of  such  lands  and  tenements  to 

but  no  custom       -     - 

of  distraining       ^^  ^^^^  ^^  ^^^  ^^  manor  for  the  time  being ;  and  in 

respect  of  such  lands  and  tenements  by  the  custom  o/</<« 
said  manor  certain  money  compositions  or'  commuta- 
tions, in  the  lieu  or  place  of  reliefs,  are,  and  from  time 
immemorial  have  been,  due  and  payable  by  the  respec- 
tive tenants  of  such  lands  and  tenements  upon  their 


was  m  express 
terms  alleged. 
Held,  on  ae- 
murrer,  that 
the  bill  could 
not  be  sustain- 
ed ;  that  where 


money  payment  succeeding  to  such  lands  and  tenements,  by  descent  or 
18  due  m  heu  of 
heriots  and  re- 
lief by  the  custom,  there  must  be  also  a  custom  of  distress,  and  the 
custom  must  be  aBsgid  ywih>eiy>  tmi  not  miidf  by  infinrsaoi. 
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porehase,  to  the  brds  of  the  aaid  manor  for  the  time  1969. 

being.    That  at  the  date  of  the  award  i^ter  mentioned,      Havor  or 

Hiarrif^  the  then  Duke  of  Bolton^  was  tenant  to  the    BAiivcieTOKS 

Plainti A  as  lords  of  the  said  inanor  of  Batinasioke.  of  ,         « 

thirty-eight  diflbrent  and  distinct  estates,  comprising 

fre^old  lands  and  tenements  situated  in  said  parish 

of  Basingstoke,  which  were,  and  had  been  from  time 

unmemorial,  situated  within  and  holden  of  said  manor 

ot  Basingstoke ;  and  in  respect  of  which  estates^  from  tin^ 

immemorial,  certain  ancient  yearly  quit  rents  were,  and 

from  time  immemorial  had  been,  due  and  payable  to  the 

lords  of  said  manor  for  the  time  being ;  and  in  respect  of 

whieh  estates,  from  time  immemorial,  certain   money 

compositions  or  commutations,  in  the  lieu  or  place  of 

heriots,  were,  and  from  time  immemorial  had  been,  due 

and  payable  upon  the  deaths  of  the  respective  tenants 

of  such  estates  to  the  lords  of  said  manor  for  the  time 

bring ;  and  in  respect  of  which  estates,  from  time  imme* 

raorial,  certain  money  compositions  or  commutations,  in 

tile  lieu  or  place  of  reliefs,  were,  and  from  time  immemo^ 

risl  had  been,  due  and  payable  upon  the  succession  of 

the  respective  tenants  of  such  estates,  by  descent  or 

purchase,  to  the  lords  of  said  manor  for  the  time  being ; 

and  such  anient  yearly  quit  rents,  in  respect  of  the  said 

thirty-eight  estates,  amounted  to  the  yearly  sum  of 

182.  16i.  4id.,  and  were,  at  the  date  of  said  award, 

parable  in  each  and  every  year  to  Plamtiffis  as  lords  of 

said  manor,  by  sdd  Harry ^  Duke  of  Bolton^  and  such 

money  compositions  or  commutations,  in  lieu  w  place 

of  heriots,  IB    respect  of   said    thirty-eight    estates 

amoimted  to  the  sum  of  100/.,  and  such  sum  was,  at  the 

date  of  said  award,  payable  to  Plaintifi  as  lords  of  the 

said  mimor,  upon  the  death  of  said  Harry ^  Duke  of 

B^toni  and  such  money  cmnpositions  or  commuter 

tioaa,  mthe  liaaor  place  of  reliel^  in  vespeotc^the  same 
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1852.  estates,  amounted  to  the  sum  of  22/.  18s.,  and  such  sum 

Mayor  of'     ^^^^^  ^^  ^^^  ^**®  ^^  ^^^  ^^  award,  payable  to  Plaintifib 
Basingstokb    as  lords  of  said  manor,  by  the  tenant  who  should,  upon 
^*  the  death  of  said  Harrys  Duke  of  Bolton^  succeed  to 

the  said  thirty*eight  estates  by  descent  or  purchase. 
That,  by  an  Act  of  Parliament  passed  in  the  26th  year 
of  the  reign  of  his  late  Majesty,  King  George  the 
Third,  intituled  ^*  An  Act  for  dividing  andinclosing  the 
open  and  common  Fields,  common  Downs,  conmion 
Pastures,  common  Meadows,  waste  Lands  and  other 
commonable  Parishes  within  the  Parish  of  Basingstoke^ 
in  the  county  of  Southampton  ^  ftfter  reciting,  as  the 
fact  was,  that  Plaintiffs  were  lords  of  the  manor  of 
Basingitoke^  and  as  such  entitled  as  therein  mentioned, 
certain  persons  therein  named  were  appointed  commis- 
sioners for  setting  out,  dividing  and  allotting  the  open  and 
common  fields,  common  downs,  common  pastures,  com- 
mon meadows,  waste  lands,  and  other  commonabfe  places 
within  the  said  parish  of  Basingstoke^  amongst  the 
several  proprietors  and  persons  interested  therein,  and 
for  putting  the  said  Act  into  execution,  subject  to  the 
rules,  orders,  and  directions  in  and  by  the  said  Act 
established  and  appointed.  And  it  was  by  the  said  Act, 
amongst  other  things,  enacted  that  said  conunisBioners  ,'^^ 
should  set  out,  divide/  assign,  allot  and  award  all  the  .^ 
residue  and  remainder  of  said  open  and  common  fields,  ..  ^ 
common  downs,  common  pastures,  common  meadows^  ?^^ 
waste  lands,  and  other  commonable  places,  so  intended 
to  be  divided,  allotted,  and  indosed  as  aforesaid,  after 
making  certain  allotments  as  therein  mentioned,  unto 
and  amongst  the  several  persons  who,  at  the  time  of  ^^^ 
making  such  division  and  allotment  as  aforesaid,  should  "^^  ^ 
be  entitled  to  ft^d  interested  in  the  same,  in  proportion  ^'brtj 
to  their  respective  shares,  rights,  and  proportions  '^^j 
therein,  other  than  and  except  the  several  persona  to      ^Snisj, 


9. 

Lord  Boltok. 


CASES   IN   CHANCERY.  273 

whom  aUotments  were  therein  before  directed  to  be  1852. 

made  in  respect  to  the  rights,  properties,  and  interest  Mayor  of 
to  be  compensated  for  by  such  allotments,  and  in  lieu  of  Basingstokr 
their  respective  shares,  rights,  properties,  and  interest 
therein,  and  for  the  more  convenient  situation  and  dis- 
position of  the  several  farms,  lands,  and  estates  within 
the  said  parish.  It  was  further  enacted,  that  it  should 
and  might  be  lawful  to  and  for  all  or  any  of  the  owners 
or  proprietors  of  any  messuages,  buildings,  lands,  tene- 
ments, or  hereditaments,  new  allotments,  or  old  indo- 
sures  within  the  said  parish,  being  tenants  in  tail  or  for 
life,  or  by  a  copy  of  court  roll,  or  for  a  term  of  years  at 
a  small  rent,  and  also  for  the  husbands,  guardians, 
trusteee,  committees,  or  attorneys  acting  for  and  on 
behalf  of  any  such  owners  or  proprietors,  who  were 
under  coverture,  minors,  lunatics,  or  beyond  the  seas,  or 
under  any  other  legal  disability,  to  exchange  all  or  any 
of  their  said  messuages,  buildings,  lands,  tenements,  or 
hereditaments,  new  allotments,  or  old  indosures  within 
the  same  parish,  or  within  any  adjoining  parish,  town- 
ship or  place,  so  as  all  such  exchanges  should  be  made 
by  and  with  the  consent  and  approbation  of  the  said 
commissioners  as  therein  mentioned,  and  that  all  such 
exchanges  so  to  be  made  should  be  good,  valid,  and 
efiTectual  in  law  to  all  intents  and  purposes  whatsoever, 
notwithstanding  the  interests  of  the  persons  exchanging 
m  the  lands  or  estates  to  be  respectively  exchanged  as 
aforesaid,  might  be  of  a  nature  different  from  each 
other,  and  notwithstanding  the  want  of  sufficient  title 
in  the  exchanging  parties,  or  any  wiU,  settlement,  or 
limitation  affecting  the  premises  so  to  be  exchanged. 
And  it  was  further  enacted,  that  as  soon  as  conveniently 
nright  be  after  the  said  commissioners  should  have  com- 
pleted and  finished  the  allotments  and  exchanges  of  the 
ttid  open  and  common  fields,  common  downs,  common 
Vol.  I.     N.  S.  t 
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1852.  pastureB,  common  meadows,  waste  lands,  and  other 

Mayor  of  commonable  places  thereby  directed  and  intended  to  be 
BA8iNG8it>KB  divided,  allotted,  or  exchanged  as  aforesaid,  pursuant  to 
.         ^  the  purport  and  directions  of  the  now  stating  Act,  they 

should  form  and  draw  up  or  cause  to  be  formed  and 
drawn  up  such  an  award  or  instrument  in  writing  as 
therein   mentioned,  and  which  said  award  or  instru- 
ment should  be  fairly  engrossed  or  written  on  parch- 
ment, and  signed,  and  sealed,  and  enrolled  as  therein 
mentioned.    And  it  was  by  the  now  stating  Act  further 
enacted,  that  nothing  in  the  now  stating  Act  should  pre- 
judice, lessen,  or  defeat  the  benefit,  right,  title,  or 
interest  of  the  lord  or  lords  of  the  manor  or  manors, 
seigniories  or  royalties  wherein  the  said  common  fields, 
common  downs,  common  pastures,  common  meadows, 
and  waste  lands,  and  other  commonable  places  thereby 
directed  to  be  divided  and  inclosed,  or  any  part  thereof, 
were  or  was  lying  and  being,  other  than  such  rights  of 
soil  and  commcn  rights  as  were  intended  to  be  barred 
or  extinguished  by  the  now  stating  Act ;  but  such  lord 
or  lords  for  the  time  being  should  and  might  from  time 
to  time,  and  at  all  times  thereafter,  hold  and  enjoy  all 
rents,  services,  courts,  perquisites  of  courts,  and  all  other 
privileges  to  the  said  manor  or  manors  belonging  or 
appertaining  as  fully  and  eflectually  as    if    the  now 
stating  Act  had  not  been  made.    That  by  an  award 
according  to  the  provisions  of  the  said  Act,  and  duly 
signed,  sealed,  and  enrolled  as  thereby  required,  and 
bearing  date  on  or  about  the  17th  of  September  1788, 
the  said  commissioners  allotted  divers  plots  or  parcels  of 
the  said  common  lands  to  the  said  Harry,  Duke  of 
BoUoUy  and  his  lessees,  in  respect  of  which  the  said 
Harry y  Duke  of  BoUoml  ^^b  the  tenant  as  aforesaid, 
according  to  the  respective  rights  and  interests  of  the 
said  Haarry^  Duke  of  BoUony  and  his  lessees  in  such 
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estates  respectively.     That  some  of  the  plots  or  parcels  1852.   • 

of  land  so  allotted  to  said  Harrys  Duke  of  Bolton^  and  Matoe  or 
his  lessees  as  aforesaid,  were  under  the  power  in  that  Basinostokb 
behalf  contained  in  said  Act  of  Parliament,  exchanged  .  £* 
for  divers  other  plota  or  parcels  of  land  situate  in  said 
parish  of  BasingitohBy  and  within  and  holden  of  said 
manor.  That  by  an  instrument  in  writing,  under  the 
hands  and  seals  of  the  commissioners  for  the  execution 
of  the  said  Act  of  Parliament  aforesaid,  and  bearing 
date  the  18th  of  September  1788,  and  intituled  as 
follows,  that  is  to  say  ''  A  Schedule  of  Lands  in  the 
Township  and  Parish  of  Basingtioke^  &c.,  which  are 
subject  to  the  payment  of  quit-rents  and  heriots  to  the 
corporation  of  Batingstohe  as  lords  of  the  manor, 
allotted  or  exchanged  by  virtue  of  an  Act  of  Parliament 
passed  in  the  26th  year  of  the  reign  of  his  present 
Majesty  King  George  the  Third,  intituled  ''  An  Act  for 
dividing,  allotting,  and  inclosing  the  open  and  common 
Fields,  common  Downs,  common  Pastures,  common 
Meadows,  Waste  Lands,  and  other  commonable  places 
within  the  Parish  of  Basingstoke^  in  the  County  of 
Southampton;'*'  which  lands  so  allotted  or  exchanged 
are  hereby  respectively  declared,  shall  be  subject  to  the 
same  quit-rents  and  heriots  as  the  other  lands  were  sub- 
ject and  liable  to,  it  appears  that  the  said  Harry ^  Duke 
of  Bolton^  was  then  the  owner  of  thirty-eight  estates 
situated  within  and  holden  of  said  manor  of  Basingstoke, 
for  which  divers  yearly  quit-rents,  amounting  together 
to  the  sum  of  182.  I5s.  4df.,  were  due  and  payable,  and 
had  been  constantly  paid  to  PIainti£b  as  lords  of  said 
manor  of  Basingstoke^  by  the  respective  ten^mts  for  the 
time  being  of  said  thirty-eight  estates,  and  for  which 
estates  a  money  composition,  or  commutation  of  100/. 
was  doe  and  payable,  and  had  been  constantly  paid  to 
Plaintifls  as  lords  of  said  manor,  for  or  in  lieu  of  heriots^ 

t2 
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1852.  upon  the  deaths  of  the  reqiecthre  tenants  for  the  time 

Mayor  or      bemg  of  said  thirty-eight  estates ;  and  for  which  estates 

Basingstoke    money  compositions,  or  commutations,  amounting  toge- 

LoRO  BoiAo      ^^^  ^  ^^^  ^'"™  ^^  ^^^  ^^'  ^^"^  ^°®  '^^  payable,  and  had 
been  constantly  paud  to  Plaintifi  as  lords  of  said  manor 
of  Sashiffstoke,  for  or  in  lien  of  relieb  by  the  tenants  sac- 
ceeding  to  the  said  estates  by  descent  or  purchase.   That 
said  Harry  t  Duke  of  BoUon,  was,  from  the  date  of  said 
award  up  to  and  at  the  time  of  his  death,  tenant  to  Plain- 
tiflb  as  lords  of  said  manor  of  JBasingMtoke^  of  said  thirty- 
eight  estates,  together  with  the  lands  so  allotted  or  ex- 
changed in  respect  thereof,  under  said  award  as  aforesud, 
and  that  he  departed  this  life  some  time  in  1792.    That 
upon  the  decease  of  the  said  Harrys  Duke  of  BoUonj 
said  thirty-eight    acres,    together  with  the   lands   so 
allotted  or  exchanged  in  respect  thereof  as  aforesaid, 
became  vested,  either  by  descent  or  purchase,  in  Jcme 
Maria  Browne^  who  intermarried  with  Thonuu  Orde^ 
Esq.,  who  was  afterwards  created  Baron  JBoUan,  and 
died  before  his  said  wife,  and  that  said  Jane  Maria^  laAj 
BoUoUy  was  at  her  death  tenant  to  Plaintiflb  as  lords  of 
said  manor  of  Basingstoke^  of  said  thirty-eight  estates, 
together  with  the  lands  so  allotted  or  exchanged  in 
respect  thereof  under  said  award  as  aforesaid,  and  that 
said  Jane  Maria^  Lady  BoUan^  departed  this  life  in 
1816.     That  upon  the  decease  of  said  Jane  Maria, 
Lady  BoUonj  the  said  thirty-eight  estates,  together  with 
the  hnds  so  allotted  or  exchanged  in  respect  thereof  as 
aforesaid,  became  either  by  descent  or  purchase  vested 
in  William  Pawlett,  Lord  Bolton,  and  that  said  WilliaM 
Powlett,  Lord  Bolton,  was   at  his  death  tenant    to 
Plaintifls  as  lords  of  said  manor  of  Baeingstokef  of  said 
thirty-eight  estates,  together  with  the  lands  so  allotted 
or  exchanged  in  respect  thereof,  under  said  award  as 
aforesaid ;  and  that  said  William  Powlett,  Lord  BoUon, 
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departed  this  life  on  or  about  the  13th  of  July  1850.  1852. 

That  upon  the  decease  of  said  William  Pawktt^  Lord      m^yorof' 

Bolton,  said  thirty-eight  estates,  together  with  the  hmds    Basingstoke 

so  allotted  or  exchanged  as  aforesaid,  became  either  by  _         ** 

descent  or  purchase,  and  same  are  now  vested  in  William 

Henry  Orde  Powlett,  the  present  Baron  BolUm,  the 

Defendant  hereto.    That  upon  the    decease  of  said 

William  Pawlett,  Lord  Bolton,  said  Defendant,  either 

as  heir  or  as  a  purchaser,  entered  into  the  possession  or 

the  perception  and  receipt  of  the  rents  and  profits  of 

said  thirty-eight  estates,   together  with  the  hmds  so 

allotted  or  exchanged  in  respect  thereof  as  aforesaid, 

under  said  award,  and  he  hath  ever  since  been    and 

is  now  in  such  possession,  or   perception  and  receipt 

as  aforesaid,  as  tenant  to  PIainti£b  as  lords  of   the 

said  manor.    That  during  the  respective  tenancies  as 

aforesaid  of  said  Harry^  Duke  of  Bolton^  Jane  Maria^ 

Lady  Bolton^   and    WiUiam   Powlett,    Lord   Bolton, 

said  yearly  quit-rents,  amounting  to  18/.  16«.  4cf.,  were 

duly  paid  by  them  respectively  to  Plaintiffs  as  lords 

of  the  said  manor  of  Basingstoke ;  and  that  since  the 

death  of  said    WiUiam  Powlett,  Lord  Bolton,    said 

Defendant  had  duly  paid  said  sum  of  ISL   15«.  4id., 

the  amount  of  said  yearly  quit-rents,  to  Plaintiffs,  as 

lords  of  the  said  manor.     That,  upon  the  respective 

deaths  of  said  Harry,  Duke  of  Bolton,  and  of  the  said 

Jane  Maria,  Lady  Bolton,  the  respective  sums  of  100/. 

for  money  compositions,   or  commutations  for  heriot 

due  and  payable  on  the  respective  deaths  of  said  Harry, 

Duke  of  Bolton,  and  Jane  Maria,  Lady  Bolton,  as 

tenants  respectively  of  said  thirty-eight  estates,  together 

with  the  lands  allotted  or  exchanged  in  respect  thereof 

under  said  award  as  aforesaid,  were  duly  paid  to  Plain" 

tiffs  as  lords  of  said  manor  of  Basingtoke,  by  said  Jane 

Maria,  Lady  Bolton,  and  William  Powlett,  Lord  Bol- 
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1852.  ton  respectively,  as  the  tenants  who  succeeded  respec- 

Mayor  of      ^^^^h  ^^  ^^  estates,  upon  the  respective  deaths  of  said 
Basingstoke    Harry ^  Duke  of  Bolton^  and  Jaiu  Maria^  Lady  Bolton^ 
«         ^*  as  aforesaid.    That,  upon  the  respective  deaths  of  said 

Harry f  Duke  of  Bolton^  and  of  Jane  Maria^  Lady  Boir 
touy  the  respective  sums  of  22/«  185.,  the  amount  of 
moMy  compositions^  or  commutations  far  reliefs  in  re- 
spect of  said  thirty-eight  estates^  together  with  the  lands 
so  allotted  or  exchanged  in  respect  thereof  under  said 
award  as  aforesaid,  were  duly  paid  to  Plaintiffs  as  lords 
of  said  manor  of  Basingstoke  ^  by  said  Jane  Marian  Lady 
Bolton^  and  William  Powlett,  Lord  Bolton^  respectively 
as  tenants  succeeding  to  said  estates  as  aforesaid,  upon 
the  respective  deaths  of  said  Harry^  Duke  of  BoUon^ 
and  Jane  Maria,  Lady  Bolton.  That,  upon  the  death 
of  said  William  Powlett,  Lord  Bolton^  as  aforesaid. 
Plaintiffs,  as  lords  of  said  manor  of  Basingstoke,  became 
entitled  to  receive  from  and  be  paid  by  said  Defendant^ 
as  the  tenant  succeeding  to  said  estates,  the  sum  of  100/., 
being  the  amount  of  money  compositions,  or  commuta- 
tions for  heriots  in  respect  of  said  thirty-eight  estates, 
together  with  the  lands  so  allotted  or  exchanged  in 
respect  thereof  under  said  award  as  aforesaid,  which 
became  vested  as  aforesaid  in  said  Defendant ;  and  that, 
upon  the  death  of  said  William  Powlett^  Lord  Bolton, 
as  aforesaid,  Plaintiffs  as  lords  of  said  manor  also  became 
entitled  to  receive  from  and  be  paid  by  said  Defendant, 
as  succeeding  to  said  estates,  the  sum  of  222.  ISs.,  being 
the  amount  of  money  compositions,  or  commutations 
for  reliefs  in  respect  of  said  thirty-eight  estates,  together 
with  the  lands  so  allotted  or  exchanged  in  respect  there- 
of, under  said  award  as  aforesaid,  which  became  vested 
as  aforesaid  in  the  said  Defendant,  or  in  case  of  nonpay- 
ment of  said  sums  of  100/.  and  22/.  iSs.  respectively,  to 
distrain  upon  said  thirty-eight  estates,  and  the  lands  so 
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aUoHed  or  exchanged  in  respect  thereof ^  unAet  the  said  1852. 

award,  and  to  levy  and  raise,  by  competent  distress,  said  Mayor  of 
respective  sums  of  lOOJ.  and  22/.  18tf.  That  neither  Basingstokb 
said  award  under  said  Act  of  Parliament  or  said  sche-  j^^^  Boltoh 
dule  thereto,  stated  or  specified  the  precise  or  particuUir 
lands  or  tenements  comprising  the  said  thirty-eight  es- 
tates in  respect  of  which  the  said  allotments  were  made ; 
and  that  Plainti£b  cannot  describe  or  state  the  particu- 
lars of  which  the  said  thirty-eight  estates  consisted,  or 
the  metes  or  bounds  thereof;  and  that  the  said  estates^ 
and  the  metee  and  bounds  thereof,  are  mixed  up  and 
confounded  with  other  estates  of  said  Defendants ;  nor 
can  Plaintifib  state  or  set  forth  in  respect  of  what  par- 
ticular hereditaments  or  premises  the  said  yearly  sum  of 
18/.  I5s.  4td.  for  quit-rents  is  paid^  or  what  was  the  par- 
ticular heriot  or  relief  in  lieu  or  place  of  which  such 
money  compensations,  or  commutations  as  aforesaid 
were  respectively  paid,  or  in  respect  of  what  precise 
lands  or  tenements  the  same  compositions  or  commuta- 
tions are  respectively  payable,  or  what  proportions  of  the 
said  compositions  or  conunutations  of  100/.  and  22/.  ISs. 
are  respectively  payable  in  respect  of  each  of  said 
thirty-eight  estates,  together  with  the  lands  allotted 
or  exchanged  in  respect  thereof  as  aforesaid ;  and 
the  boundaries  of  said  thirty-eight  estates  and  allotted 
or  exchanged  lands  as  aforesaid  cannot  be  ascertained 
by  Plaintiffs^  and  are  mixed  up  and  confused;  and 
that  by  reason  thereof  Plaintiffi  cannot  with  safety  dia- 
strain  upon  said  estates  or  said  allotted  or  exchanged 
lands  or  any  part  thereof,  or  take  or  prosecute  any  pro- 
ceedings at  law  for  the  recovery  of  the  said  sumsoi  100/. 
and  22/.  18«.  or  either  of  them,  without  the  aid  and  as- 
sistance of  this  Court.  Then  foUowed  a  charge  that  the 
Defendant  ought  to  set  forth  the  metes  and  bounds,  &c. 
Charge,  that  said  Defendant  sometimes  pretends  that 


V. 

Lord  Bolton. 
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1852.  the  party  who  has  the  first  estate  of  inheritance  in  the 

Mayor  of  ^^^  thirty-eight  estates,  and  of  the  allotments  and  ex- 
Basingtokb  changes  in  respect  thereof  under  said  award,  is  a  neces- 
sary party  to  this  suit,  but  it  is  not  known  to  PkintiiF  who 
such  party  (if  not  said  Defendant)  is.  And  there  was 
then  the  usual  charge  of  books  and  papers ;  and  a  charge, 
that  said  sum  of  lOOZ.,  the  amount  of  said  money  com- 
positions, or  commutations  for  heriots  aforesfud,  and  the 
said  sum  of  22/.  18«.,  the  amount  of  said  money  compo- 
sitions, or  commutations  for  reliefs  aforesaid,  in  respect 
of  the  said  thirty-eight  estates  aforesaid,  became  in  the 
years  1700,  1722,  and  1754,  payable  to  Phuntifib  as 
lords  of  said  manor  of  Bcuingstoke,  and  were  in  such 
years  duly  paid  to  Plaintiffi  as  such  lords  as  aforesaid  by 
the  respective  persons  then  liable  to  pay  the  same  sums 
respectively. 

The  prayer  was  as  follows : — That  it  may  be  declared 
by  this  Court,  that  Plaintifls,  upon  the  death  of  said 
William  Powlett^  Lord  Bolton^  became  and  now  are  en- 
titled to  the  said  sums  of  100/.  and  22/.  18«.  respectively, 
in  the  lieu  or  place  of  heriots  and  reliefs  in  respect  of  the 
said  thirty-eight  estates,  and  the  lands  allotted  or  ex- 
changed in  respect  thereof  under  the  said  award  as 
aforesaid.  And  that  the  right  and  title  of  Plaintifib  to 
the  said  sums  of  100/.  and  22/.  18s.  respectively  may  be 
established ;  and  that  Plaintifls  may  be  paid  the  said 
sums  of  100/.  and  22/.  ISs.  respectively  by  the  said  De- 
fendant ;  or  otherwise,  that  all  impediments  to  Plaintiflb* 
recovery  of  the  said  sums  of  100/.  and  22/.  ISs.  respect- 
ively, at  law,  may  be  removed ;  and  that  the  precise  lands, 
tenements,  hereditaments,  and  premises  comprising  the 
said  thirty-eight  estates,  and  the  said  allotments  and  ex- 
changes in  respect  thereof,  under  the  said  award,  may 
be  ascertained,  and  the  proper  metes  and  bounds  thereof 
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fixed  and  determined  ;  and  that  Plaintiflb  may  proceed  1852. 

at  law,  under  the  directions  of  this  Court,  to  establish      Mayobof 

their  right  and  title  to  said  sums  of  100/.  and  22iL  18^.    BAsiNosroKS 

respectively,  and  may,  if  successful  at  law,  be  quieted  by  .         ^' 

X1--   i-.    _.  .    .t  X-  J      -  X     ^   1         -^  Lord  Bolton. 

this  Court  m  the  perception  and  enjoyment  of  the  said 

sums  for  the  future. 

Mr.  Craig^  for  the  Defendant. 

Our  case  is,  that  the  Plaintiff  can  only  have  discovery. 
The  bill  assumes  that  the  sums  claimed  are  recoverable 
by  distress,  and  by  distress  only ;  they  are  recoverable 
by  action,  and  to  ascertain  the  metes  and  bounds  is  not 
essential  for  that  purpose  ;  for  recovering  the  heriot,  an 
action  is  the  proper  course.  The  practice  is,  the  heriot  is 
seised  proformdy  and  then  an  action  of  trover  is  brought 
for  it.  Here  the  principal  demand  is  for  heriot^  and 
1002.  is  the  sum  sought  to  be  recovered.  The  heriot  is 
demandable  from  the  assets  of  the  deceased  tenant — ^the 
relief  only  from  the  incoming  tenant.  As  to  the  heriots, 
therefore,  there  is,  first,  no  right  of  suit  against  Lord 
Bolton ;  if  there  is  any  relief  for  payment  of  the  heriots, 
it  must  be  against  the  executors  of  the  deceased  Lord 
Bolton^  who  are  not  parties.  [He  cited  2  Black.  Com. 
97,  as  to  the  definition  of  heriots ;  and  see  3  Black. 
15,  as  to  the  remedy  for  heriots.]  A  heriot,  there* 
fore,  is  no  charge  upon  the  land,  but  is  due  from  the  es- 
tate of  the  deceased  tenant.  The  allegations  of  the  bill 
are,  that  the  payment  is  a  heriot  custom,  not  a  heriot 
service;  and  there  is  a  great  distinction  between  them. 
[He  referred  to  2  Watk.  Copy.,  Coventry's  edit.  128,  as 
to  the  distinction  between  heriot  service  and  heriot  cus- 
tom.'] Now,  as  to  the  heriots  the  case  stands  thus :  In 
no  case  is  a  heriot  a  charge  on  the  land  in  the  hands  of  the 
incoming  tenant,  whether  he  is  tenant  by  descent  or  by 
purchase.    There  is  no  remedy  for  heriot  custom^  except 
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18^2.  by  fidziire;  ifftheOftherebea  compofitftioDof  heriotsby 


Mayor  or      cutom,  it  most  be  paid  ont  of  the  estate  of  the  deceased 
BASiifGaToui    teoaat.    If  there  is  a  money  payment  dne^  it  is  dne  in 
Loan  Box.Toir    ^^f^^  ^^  ^  chatteb  of  the  deceased  tenant,  and  tb^e 
can  be  no  ri^t  against  the  succeeding  tenant  (the  De- 
fendant).   Therefore,  if  there  is  an  equity,  the  bill  must 
be  amended  by  adding  parties. 

Next,  as  to  the  equitaUe  relief  claimed  in  respect  of 
the  composition  for  relief.  The  relief  was  a  sum  pay- 
able, analogous  to  a  fine  on  taking  up  copyhold,  and  it 
must  be  capable  of  being  recovered  by  an  action.  As  to 
this,  the  equity  is  founded  on  the  alleged  impossibility  of 
distramingf  on  account  of  ignorance  of  the  metes  and 
bounds.  There  is  no  relief,  therefore,  unless  distress  is 
the  only  remedy.  Now  a  reliefs  if  due  by  cusUfm,  is  not 
recoverable  by  distress,  unless  there  is  also  a  custom  of 
distress^  and  that  is  not  alleged  by  the  bill.  But  assume 
that  the  relief  is  recoverable  by  distress  only,  then  the 
Plaintiff  has  no  right  to  relief,  but  only  to  discovery ; 
and  if  he  is  not. entitled  to  relief,  he  cannot  have  disco- 
very except  by  a  bill  of  discovery  merefy.  The  result  of 
the  allegations  of  the  bill  is,  that  there  is  no  allegation 
of  confusion  of  boundaries  by  the  default  of  the  Defend-^ 
anty  and  unless  that  is  the  case,  there  can  be  no  bill  for 
ascertaining  boundaries ;  Wake  v.  Conyers  (a).  In  that 
case  Lord  Keeper  said, ''  This  Court  has  no  power  to 
fix  the  boundaries  of  legal  estate,  unless  where  an  equity 
is  superinduced  by  the  act  of  the  parties,  or  some  par- 
ticular circumstance  of  fraud.^  In  Speer  v.  Crawter  (&), 
the  Master  of  the  Rolls  refers  to  Wake  v.  ConyerSy  and 
approves  of  it,  adding,  that  the  circumstance  of  confu- 
sion of  boundaries  furnishes  per  se  no  ground  for  the  inter- 

(a)  1  Eden,  331.  {h)  2  Mer.  410,  414. 
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podticm  of  the  Court.  Then,  if  no  relief  can  be  obtained,  1862. 

the  Court  will  not  allow  a  bill  for  relief  to  be  amended  to      Mayor  of 
convert  it  into  a  bill  of  discovery,  Cholmy  v.  CUnton  (a).    Basinostokb 

Lord  Bolton. 
With  him  Mr.  Wickeiu. 

The  bill  asks  two  sorts  of  relief:  first,  payment  of 
certain  sums  of  money ;  and  if  that  is  not  granted,  then 
equitable  relief  in  respect  of  confusion  of  boundaries.  As 
to  the  latter  point,  Wake  v.  Conyen  has  been  approved  in 
Marquis  of  Bute  v.  Glamorganshire  Canal  Company  (&). 
[He  referred  to  the  passage  in  Wake  v.  Conyers,  ^*'  All 
the  cases  ^here  the  Court  has  entertained  bills  for  esta- 
blishing boundaries  have  been  where  the  soil  itself  was 
in  question,  or  where  there  might  have  been  a  multipli- 
city of  suits.""]  Now  there  is  no  allegation  here  of  any 
question  as  to  the  right  to  the  soil :  it  is  admitted  to  be 
all  Lord  JBoUon*s.  The  result  of  the  allegations  of  the 
bill  is,  that  the  confusion  has  arisen  from  the  Inclosure 
Act.  Assuming,  then,  that  there  is  no  right  on  that 
ground,  the  bill  is  in  effect  an  equitable  action  for  the  re- 
covery of  two  sums  of  money  by  the  lord  against  the  terre- 
tenant.  Then,  is  the  title  alleged  with  that  ordinary  ac- 
curacy which  would  enable  the  Defendant  to  know  what 
he  is  to  meet !  The  allegation  of  the  bill  is  of  payment 
by  custom,  by  way  of  commutation.  The  sum  to  be  paid 
must  then  be  payable  by  the  person  by  whom  the  service 
was  to  be  rendered ;  now  the  heriot  was  the  chattel  of 
the  deceased  tenant,  without  reference  to  either  the  land 
of  the  tenant,  or  even  the  manor  ;  for  the  lord  might  take 
it  wherever  he  could  find  it,  but  as  the  personal  estate  of 
the  tenant.  On  the  statements  of  the  bill,  the  allegation 
is  of  a  custom^  and  not  of  a  grant.    Whenever  a  heriot  is 

(«)  2  Ves.  &  B.  113.  (b)  1  Phil,  681  ;  see  p.  684. 
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'^  ^  " 

Mayor  of 
Basimgstokb 

9. 

Lord  Bolton. 


payable  on  the  death  of  the  tenant  for  life,  it  must  be 
kerioi  CMStom,  [He  referred  to  Kitchin^s  Jnrisdictioos, 
267 ;  1  Scriven  on  Copyholds,  p.  375,  and  the  authorities 
there  cited.]  If  that  is  law,  then  the  bill  is  against  the 
wrong  person;  and  the  onfy  equity  is  the  difficulty  of 
ascertaining  the  land,  which  is  of  no  ocHisequence,  as  the 
lord  is  not  confined  to  any  particular  land.  If  the  Plain- 
tiff^ therefore,  has  any  right,  it  is  against  the  late  lord'^s 
estate,  and  quite  independent  of  the  question  out  of  what 
land  it  issued.  At  any  rate,  no  such  daim  can  be  main- 
tained in  the  absence  of  the  representatives  of  the  kte 
lord.  If  there  were  a  custom  to  take  first  from  the  terre- 
tenant,  he  must  have  a  right  over  against  the  estate 
of  the  deceased  tenant ;  and  therefore,  if  for  no  other 
reason,  the  representative  of  the  deceased  tenant  ought 
to  be  present.  The  bill  is  therefore  clearly  defective 
for  want  of  parties. 

Next,  as  to  the  claim  for  a  reUef,  The  question  is,  is 
there  any  equity !  If  there  be  a  reliefs  it  must  be  ad- 
mitted that  it  is  payable  by  Lord  Bolton  ;  but  how  is  it 
recoverable !  Does  the  necesnty  of  discovery  give  a  right 
to  relief  as  well !  That  is  not  now  the  kw  of  Court, 
but  if  that  were  so,  they  must  show  that  distress  is  the 
only  remedy ;  if  there  is  any  other  remedy,  the  equity 
fails.  [As  to  customary  relief,  he  cited  Coke's  Complete 
Copyholder,  the  Slst  section,  on  Accid.  Serv.  p.  46,  to 
show  that  an  action  of  debt  may  be  brought.]  There 
must  be  a  custom  of  distress  to  enable  the  lord  to  dis- 
tram  (a). 

Mr.  Can^hell,  for  the  bill. 

Although  in  the  bill,  quit-rents,  heriots,  and  reliefs  are 
spoken  of,  the  bill  seeks  relief  merely  as  to  the  two 

(a)  1  Scriv.  Copyhold,  375. 
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latter.     As  to  the  award,  we  need  not  show  that  it  was  1852. 

authorized ;  we  use  it  only  to  show  a  fact ;  viz.  the  title  Mayor  of 
of  Lord  Bolton.  (He  read  the  allegations  of  the  bill,  pp.  Basingstokb 
277»  278,  showing  payments  of  heriots  and  relief  by  the  .  ^ 
terre-tenants  as  such^  to  show  that  a  custom  is  alleged  by 
the  bill,  of  the  liability  of  the  incoming  tenant  to  pay 
them.)  The  equity  is  founded  on  this :  that  neither  the 
award  nor  schedule  annexed  to  it  specified  the  particular 
lands  comprising  the  thirty-eight  estates,  and  the  P&iin- 
tiff  cannot  describe  the  metes  and  bounds.  As  to  the 
heriots,  there  are  two  kinds  of  heriots.  First,  heriot 
service^  for  which  the  lord  may  seize  or  may  distrain  on 
the  lands  in  respect  of  which  they  are  due ;  secondly, 
heriot  custom^  and  for  that  he  may  seize:  it  is  said 
he  may  not  distrain,  but  that  is  not  the  law.  We  say, 
first,  the  heriot  here  was  a  heriot  ^rtrice,  therefore  there 
is  a  right  of  distress ;  secondly^  the  rent  or  sum  due 
by  commutation  in  place  of  it  was  a  rent  service^  and 
therefore  there  is  a  right  of  distress.  That  a  sum 
reserved  in  lieu  of  heriot  service  is  a  rent^  is  clear :  Lan"  « 
yon  V.  Came  (a) ;  he  cited  also  2  Rolle's  Abridgment, 
451,  P.  Here  there  was  a  heriot  payable  before  the 
time  of  Rich.  I.  There  is  a  custom  from  the  time  of 
Rich.  I.,  for  commuting  it  into  a  money  payment.  This 
was  not  originally  a  heriot  by  custom,  but  the  commu- 
tation is  by  custom.  (He  cited  Gilbert  on  Rents,  page 
9  ;  4  Geo.  II.  c.  28,  s.  5,  which  puts  all  rents  on  the  same 
footing  as  to  the  right  of  distress.)  Now  it  cannot  be 
denied  that  these  payments  are  rents ;  and  whether  they 
are  rents  service  or  not,  there  is  by  the  statute,  a  right  of 
distress.  Besides,  the  bill  states  that  the  payments  are 
due  and  payable  by  the  tenants  who  succeeded  to  the  pos- 
session of  the  estates,  and  that  the  Plaintifls  are  enti- 

(a)  2  Saund.  165. 
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I852«  tied  to  them,  and  to  distrain;  and  the  demurrer  admits 


i.. 


Mayor  of      ^^^^  allegations  to  be  true.     The  Pkintifls  would  in 
Basingstoke    point  of  law  have  therefore  a  right  of  distress,  but  they 
Lord  Bo  '"^  deprived  of  the  power  of  exercising  it,  because  they 

cannot  describe  the  lands  in  respect  of  which  the  distress 
is  leviable.  The  sums  due  are  not  an  aggr^;ate,  but 
thirty-eight  sums  in  respect  of  thirty-eight  estates,  one 
on  each  estate ;  and  we  must  levy  the  distress  for  each, 
on  each  parcel  of  land  out  of  which  it  is  due.  We  do  not 
know  how  much  of  the  100/.  is  due  for  each  particular 
estate.  We  cannot  therefore  use  our  legal  remedy,  and 
therefore  equity  will  relieve :  see  Mitford,  pp.  134  et 
seq.  As  to  the  reliefs^  they  are  of  common  right,  and 
they  are  recoverable  by  distress.  Even  if  there  were  no 
original  right,  but  it  was  altogether  otf^om,  still  if  there 
is  a  etutom  in  rent,  there  is  also  a  custom  of  distress : 
Hungerford  v.  Haviland  (a).  As  to  the  case  of  Wake  v. 
Conyers,  cited  in  respect  of  the  equity  arising  out  of  the 
confusion  of  boundaries,  that  consists  merely  of  dicta. 
^  The  bill  there,  was  not  a  bill  to  ascertain  boundaries 
at  all.  (He  cited  also  1  Chanc.  Cas.  120;  Davtf  v. 
Davy  (ft),  Harding  v.  Countess  of  Suffolk  (c).  Cocks 
V.  Foley  (d),  Duke  of  Leeds  v.  Powell {e),  Duke  of 
Leeds  v.  Strafford  (f).  Holder  v.  Chambury(g),  Oodr 
frey  v.  Littel  (A).)  On  the  question  of  defect  of  parties, 
if  the  payments  should  be  made  as  is  alleged  and  ad- 
mitted by  the  demurrer,  by  the  terre-tenant,  it  cannot 
be  necessary  to  have  the  executors  of  the  deceased 
tenant.    If  that  ground  of  demurrer  were  good,  it  would 


(a)  Sir  W.  Jones*  Rep.  132.  (e)  1  Ves.  ir2. 

(b)  Chanc,  Cas.  144.  (/)  4  Ves.  180. 

(c)  1  Rep.  in  Chsnc.  33.  (^)  3  P.  Wms.  256. 
(cf)  1  Vem.  359.  (A)  2  Buss.  &  M.  630. 
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at  any  rate  only  apply  to  the  heriots^  and  therefore  it  b     ^    ^^^^'    , 

no  ground  of  general  demurrer  for  want  of  parties*  BIayor  of 

Basimghtoks 
«. 
Mr.  H.  Clarke^  with  him.  Lord  Boltoii* 

The  prayer  of  the  bill  is,  that  the  right  to  the  com- 
position may  be  established  ;  it  also  asks  the  removal, 
if  necessary,  in  order  to  go  to  law,  of  the  impediments 
which  would  prevent  a  fair  trial.  Whether,  therefore, 
the  right  ought  to  be  enforced  at  law  or  not,  there  is  a 
prayer  invoking  an  equity  to  put  the  Defendant  on 
terms  in  proceeding  at  law.  Now  the  case  made  by  the 
bill  is,  that  there  is  a  heriot  service  before  the  time  of 
legal  memory ;  then,  that  from  time  immemorial  there 
was  a  custom  to  compound ;  that  custom  extends  over 
ihirty-eight  estates,  and  we  cannot  say  on  which  any 
particular  portion  is  to  be  levied.  In  this  case  seizure 
is,  of  course,  impossible ;  wo  cannot  distrain  because  of 
the  confusion. 


[The  Vxce-ChanceUcr : — If  the  Defendant  can  inform 
you  that  out  of  estate  A.  so  much  is  payable,  out  of 
estate  B.  so  much,  &Cm  discovery  is  all  that  is  wanted. 
If  he  cannot  tell  you,  what  decree  can  help  you  to  ascer- 
tain boundaries !] 

We  should  still  then  be  obliged  to  make  thirty-eight 
distresses,  &c. ;  the  Court  would  prevent  that,  for  pre- 
venting multiplicity  of  actions.  If  any  relief  can  be 
granted,  the  demurrer,  which  is  general,  must  be  over- 
ruled. If  we  could  have  an  action  at  all,  how  are  we  to 
frame  an  action  to  recover  the  gross  sum  !  All  we  could 
do  would  be  to  bring  an  action  for  each  aliquot  part,  and 
then  there  is  the  same  difficulty,  that  we  do  not  know 
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1852. 

Mayor  of 
Basingstoke 

Lord  Bolton. 


what  are  the  specific  payments  due  for  each  part.  But 
whether  an  action  would  lie  is  very  doubtful ;  no  case 
has  been  cited  to  show  that  it  will.  (As  to  heriots 
and  the  mode  of  recovering  them,  he  cited  Bradley  on 
Distress,  p.  144,  eiseq.) 

Mr.  Craig ^  in  reply. 

In  this  case,  as  to  the  reliefs,  they  must  be  relief 
custom;  for  relief  service  is  only  payable  on  death,  but 
relief  custom  is  on  death  or  alienation,  and  then  it  is 
recoverable  on  death :  Coke*s  Copyholder,  s.  25.  And 
here  the  allegation  is,  that  it  is  payable  on  decUh  or  alienor 
Hon*  It  is  therefore  relief  custom^  as  to  which  there  is 
no  distress.  It  is  immaterial  to  the  Plaintiff  what  are 
the  metres  and  bounds,  since  he  cannot  distrain.  The 
case  in  RoUe's  Abridgment,  451,  turned  on  the  con- 
struction of  the  particular  lease.  As  to  there  being 
thirty-eight  estates,  and  therefore  thirty-eight  payments 
in  respect  of  the  heriots,  and  so  in  respect  of  the  reliefs, 
that  is  not  the  allegation  of  the  bill.  (He  referred  to  the 
passages  in  pp.  271, 272,  as  to  the  custom  of  the  manor.) 
But  if  it  were  so,  still  they  must  have  ascertained  the 
thirty-eight  different  sums  of  which  the  100/.  is  com- 
posed, &c.,  and  that  relief  they  have  not  asked.  They 
have  only  asked  a  distinguishing  of  the  thirty-eight 
estates  by  metes  and  bounds,  not  of  the  particular  sums 
due  in  respect  of  each. 

On  the  9th  of  December  the  Vicb-Chanokllor  delivered 
the  following  judgment : — 

After  stating  the  object  and  the  material  allegations  of 
the  bill,  he  proceeded  thus : — There  is  no  doubt  that,  as 
to  rents,  this  Court  will  give  relief  of  the  kind  asked; 
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on  this  ground,  that  there  has  been  a  long  usage  of  pa}*-  1852. 

ment  of  rent,  but  that,  by  reason  of  accident  or  lapse  of  Mayoe  of 
time,  the  boundaries  have  become  confused,  and  the  Basimgstokx 
lands  out  of  which  the  rents  issue,  cannot  be  ascertained.  .  Bolton 
On  this  double  ground  of  usage  of  payment,  and  of  diffi- 
culty in  the  way  of  obtaining  a  legal  remedy,  a  Court  of 
Equity  will  give  relief.  There  is  a  series  of  cases  on  this 
subject  for,  at  the  least,  two  centuries  from  the  time  of 
Lord  Coventry  f  which  has  established  this  head  of  equity. 
I  will  only  refer  to  two  or  three  of  them.  There  is  one 
early  case  in  the  eighth  of  Charles  the  First,  Harding 
V.  Countess  of  Suffolk  (a),  which  was  a  bill  for  arrears  of 
a  rent-charge,  and  relief  was  granted  on  the  ground  of 
confusion  of  boundaries.  There  is  another  case  of  CoU 
Utt  v.  Jaques  (b) ;  that  was  a  bill  claiming  a  rent  of  5s., 
alleging  12  years  of  arrears  to  be  due  in  respect  thereof. 
It  was  alleged  that  the  deeds  were  lost,  but  that  the  rent 
had  been  continually  paid  till  within  twelve  years.  A 
decree  was  made  for  the  arrears  and  for  the  growing 
rent,  because  it  was  uncertain  what  kind  of  rent  it  was, 
and  so  there  was  no  remedy  at  law.  Then  there  is  an- 
other case.  Cox  v.  Foley  (c).  In  1733,  there  b  the  case 
of  The  Duke  of  Bridgewater  v.  Edwards  (d).  [His 
Honor  stated  the  circumstances  of  that  case.]  In  1734, 
there  is  the  case  of  Holder  v.  Chambury  (e) .  That  was  a 
bill  by  the  lord  of  the  manor  for  the  arrears  of  a  quit 
rent.  The  Plaintiff  did  not  show  any  difficulty  which 
hindered  him  from  recovering  at  law,  but  said  that  his 
right  would  appear  by  the  writings  in  the  Defendant's 
custody.  Lord  Talbot  said,  "  There  may  be  a  case  so 
circumstanced  as  to  make  a  bill  of  that  kind  proper,  as 

fa)  1  Rep.  in  Chanc.  33.  {d)  6  Br.  P.  C,  edit.  Toml. 

(b)  1  Chanc.  Cas.  120.  368. 

(c)  I  Vem.  359.  (e)  3  P.  Wms.  256. 
Vol.  I.     N.  S.  u 
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1852.  when  the  lands  out  of  which  it  is  claimed,  are  wholly 

AiAYOR  OF      uncertain,  and  when  the  days  on  which  the  same  is 

Basingstoke    payable  are  also  uncertain/^    Then  there  is  a  case  of 

*         n  Benson  v.  BaldvDyn  (a) ;   there   Lord  Hardwicke  laid 

Lord  Bolton.  ^    \  /  -» 

down  this  head  of  equity  most  distinctly.     He  said, 

^^  Where  a  man  is  entitled  to  a  rent  out  of  land^  and 

through  process  of  time  the  remedy  at  law  is  lost,  or 

become  very  difficult,  this  Court  has  interfered  and  given 

relief  upon  the  foundation  only  of  payment  of  rent  for  a 

long  time,  which  bills  are  called,  bills  founded  upon  the 

solet.'*''  That  case  clearly  lays  down  the  principle,  and  the 

doctrine  is  received  and  adopted  by  Lord  Redesdale  in  his 

Treatise  on  Equity,  p.  1 1 7.  On  this  point  I  will  only  refer 

to  two  more  cases  :    The  Duke  of  Leeds  v.  Powell  (6), 

and  Duke  of  Leeds  y.  Corporation  of  New  Radnor  {c). 

If,  then,  this  were  a  case  of  rent,  there  would  be  no  dif- 
ficulty ;  but  it  is  not  so.  It  is  a  case  of  payments  accru* 
ing,  as  it  is  alleged,  on  the  decease  of  a  former  tenant. 
One  class  of  payments  is  alleged  to  be  due  in  lieu  of 
heriois;  and  another  class  of  payments  is  alleged  to  be 
due  by  way  of  and  in  lieu  ot  reliefs. 

Now,  in  respect  of  heriots,  looking  to  the  old  law  on 
the  subject,  going  back  to  the  Anglo-Saxon  times^  and 
thence  coming  down  to  the  time  of  Bracton^  originally 
it  would  seem,  that  a  heriot  was  merely  the  best  chattel 
payable  out  of  the  goods  of  the  deceased  tenant.  It  had 
nothing  whatever  to  do  with  the  inheritance,  and  was 
payable  only  out  of  the  goods  of  the  deceased  tenant. 
Spelman,  in  his  Posthumous  Works,  chap.  18,  p.  32, 
says  it  was  paid  for  the  tenant  that  died,  and  out  of  his 
goods  ;  the  relief  tor  the  tenant  that  succeeded,  and  out 

(fl)  1  Atk.  598.  (b)  1  Vet.  sen.  171. 

(c)  2  Br.  C.  0.338,518 
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of  his   purse,  the  heriot,  whether  the  son  or  heir  en-  1852. 

joyed  the  land  or  not,  and  whether  the  land  was  fallen  into      Mayor  of 

the  lord's  hands  or  not.     Suppose  a  tenant  died  without    Basinostokb 

heirs,  so  that  the  land  escheated  to  the  lord,  and  the  lord  .         1' 

X    i_    t      1     ,  ,   .         ,     .  , ,  ,  , ,     Lord  BoLTOif. 

took  the  land  ;  nevertheless,  kenai  would  be  payable 

out  of  the  goods  of  the  deceased ;  but  there  would  be  no 

re/ief  payable,  because  there  was  no  heir.     Braeton,  fol. 

84,  numero  1 ,  says,   "  Fit  qusBdam  praestatio  quie  non 

dicitur  relevium,  sed  quasi  sicut  heriettum  quasi    loco 

relevii,  et  quod  dsui  debet  aliquando  ante  sacramentum 

fidelitati,  aliquando  post.^     In  point  of  form  one  would 

suppose  a  heriot  never  could  be  the  subject  of  distress ; 

but  there  is  no  doubt  that,  for  a  long  time  past,  one 

species  of  heriot  has  been  the  subject  of  distress,  that  is, 

heriot  service.    There  are  two  kinds  of  heriot ;  heriot 

service  and  heriot  custom.     Heriot  service,  which  was 

originally  an  incident  of  tenure ;   heriot  custom,  which 

is  not  an  incident  of  tenure.     The  distinction  between 

heriot  service  and  heriot  custom  is  this : — As  to  heriot 

services  they  are  the  subject  of  distress ;  heriot  custom  is 

not  necessarily  so.  That  a  chattel  payable  out  of  the  goods 

of  the  deceased  tenant,  should  be  recoverable  by  distress 

against  the  incoming  tenant,  is  an  anomaly,  but  so  it  is ; 

Blackstone,  vol.  3,  p.  1 4,  says,  "  As  for  that  division  of 

heriots  which  is  called  heriot  service,  and  is  only  a  species 

of  rent,  the  lord  may  distrain  for  this  as  well  as  seize.^^ 

Now,  leaving  here  for  a  moment  the  subject  of  the 
heriots,  and  passing  to  the  payments  in  lieu  of  relief.  Re- 
liefs, though  not  services  strictly,  are  an  incident  of  service, 
for  which  the  lord  may  distrain  as  an  incident  of  tenure: 
Coke  Litt.  83.  a.  sect.  12.  But  if  a  relief  is  not  existing 
by  reason  of  tenure^  but  by  custom^  the  lord  cannot  dis- 
train as  of  course ;  but  to  establish  his  right  to  distrain, 
must  show  a  custom  of  distress,  as  well  as  a  cuetom  of 

u2 
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1852.  relief.     That  is  established  by  the  case  of  Hungerford  v. 

Mayor  of       Haviland  (a),  and  I  do  not  doubt  or  question  the  law  of 
Basingstoke    that  case. 

V, 

Lord  Bolton. 

Now»  in  this  case,  as  to  the  relief  being  by  custom^  if 

that  were  the  only  question,  the  Plaintiffs  sufficiently 

show  the  relief  to  be  by  custom.     The  difficulty  is  about 

the  right  to  distrain.     There  is  also  a  further  difficulty 

in  this  case :  that  though  there  is  an  aUegation  about 

confusion  of  boundaries,  the  Plaintiflfs,  instead  of  resting 

on  the  mere  fact  of    uncertainty  in  ascertaining  the 

boundarieSi  as  their  ground,  have  endeavoured  to  reduce 

it  to  some  certain  statement,  and  have  failed. 

As  far  as  regards  the  heriots  and  the  reliefs,  I  must 
take  the  allegations  of  the  bill  to  represent  that  the  he- 
riots  are  heriot  cmtom^  and  that  the  reliefs  are  payable 
by  custom.  The  first  point  is  stated  in  the  bill,  not  cer- 
tainly in  distinct  terms,  but  still  so  as  to  lead  to  that  in- 
ference. [The  Vice-Chancellor  read  the  allegations, 
pp.  270,  271.  He  referred  also  to  the  allegation  as  to 
confusion  of  boundaries  in  p.  279,  and  proceeded : — ] 
This  is  no  doubt  a  sufficient  allegation  as  to  there  being 
a  confusion  of  boundaries.  The  doubt  is,  whether  there 
is  a  sufficient  allegation  of  the  payments  issuing  out  of 
the  lands,  being  the  subject  of  distress.  There  is  an  al- 
legation of  a  right  to  distrain,  but  no  allegation  of  an 
express  custom  to  distrain  ;  and  it  is  open  to  doubt  whe- 
ther that  is  a  satisfactory  way  of  alleging  a  custom. 
There  is,  it  is  true,  this  allegation,  that,  on  the  death  of 
the  late  Lord  Bolton^  the  Plaintiffs,  as  lords  of  the 
manor,  became  entitled  to  receive  from  and  be  paid  by, 
&c.     [The  Vice-Chancellor  referred  to  the  passages  in 

(a)  Sir  W.  Jones*  Rep.    132 ;  and  3  Bull.  323. 
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p.  278.]    So,  with  regard  to  the  reliefs^  the  allegation  1852. 

is  to  the  same  efiect,  that  the  Plaintiffs,  on  the  death  of      Mayor  op 
the  late  Lord  Bolton^  became  entitled^  as  lords  of  the    Basingstokk. 
manor,  to  be  paid  the  compositions  for  relief.     There  is  •         Bolton 
this  difficulty  with  regard  to  the  allegation  as  to  the  con- 
fusion of  boundaries  immediately  following.     [His  Honor 
referred  to  the  passage  in  p.   279.]      Whether,  as- 
suming that  the  boundaries  are,  as  is  alleged,  confused, 
— assuming  that  there  are  no  means  of  ascertaining  the 
particular  lands  out  of  which  the  payments  for  heriots 
and  reliefs  are  issuing,  there  would  be  any  legal  remedy; 
whether  there  is  such  a  right  of  distress  alleged,  that  if 
the  boundaries  were  discovered,  there  could  be  a  legal 
remedy. 

Now,  before  proceeding  further,  I  will,  with  reference 
to  the  reliefs^  state  the  reason  why  I  think  they  must  be 
taken  to  be  customary.  The  lands  appear  to  be  free- 
hold, though  customary  freehold, — subject  to  the  custom, 
they  are  freehold.  Now  the  tenure  of  lands  held  by 
freehold  tenure  of  a  manor,  is  not  like  that  of  lands  held 
in  villein  socage^  but,  subject  only  to  the  custom,  like  that 
of  lands'  of  proper  freehold  tenure ;  it  does  not,  except 
in  being  subject  to  the  custom,  differ  from  common 
socage  land.  In  2  Black.  149,  it  is  said,  *^  But,  with 
regard  to  certain  other  copyholders  of  free  or  privileged 
tenure,  which  are  derived  from  the  ancient  tenants  in 
villein  socage^  and  are  not  said  to  hold  at  the  will  of  the 
lord,  but  only  according  to  the  custom  of  the  manor, 
there  is  no  such  absurdity  in  allowing  them  to  be  capa- 
ble of  enjoying  a  freehold  interest ;  and  therefore  the 
law  doth  not  suppose  the  freehold  of  such  lands  to  rest 
in  the  Lord  of  whom  they  are  holden,  but  in  the  tenants 
themselves,  who  are  therefore  sometimes  called  custom- 
-  ary  freeholders,  being  allowed  to  have  a  freehold  inte- 
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1852.  rest,  though  not  of  a  freehold  tentare**    Now,  as  to  free 

Mayor  ow      socage  lands,  the  relief  incident  to  tenure,  was  one  year's 

Basingstoke,   rent.    Customary  relief  might  be  more  or  less ;  but  the 

Loan  Bo  ^hef  in  respect  of  free  lands,  was  a  settled  relief  of  one 

yearns  rent.    There  is  no  allegation,  it  is  true,  in  this 

bill,  that  the  year's  quit  rent  for  each  of  the  thirty-eight 

estates  is  ascertained;    but  the  relief  stated  to  have 

been  payable  on  the  death  of  the  late  Lord  BoUon  is 

22/.  18«.  for  the  amount  of  relief  for  the  thirty-eight 

estates.     Now  that  is  more  than  one  year's  rent ;  that, 

therefore,  amounts  to  an  allegation  that  the  relief  pay* 

able,  is  not  as  an  incident  of  tenure,  but  by  custom. 

This  minute  consideration  of  the  allegations  of  the  bill 
would  not,  in  this  case,  be  necessary,  so  far  as  my  deci- 
sion will  affect  the  parties,  because  it  would  principally 
affect  the  question  of  costs,  and  this  is  a  case  in  which, 
whatever  were  my  decision,  I  should  give  no  costs.  If  I 
overrule  the  demurrer,  it  will  be  without  costs;  if  I 
allow  it,  it  will  be  without  costs,  and  with  liberty  to 
amend.  But  I  am  bound  to  look  at  the  case  strictly ; 
and,  in  the  absence  of  sufficiently  positive  allegations,  I 
am  obliged  to  collect  from  the  allegations  of  the  bill, 
those  inferences  which  I  think  justly  flow  from  them. 
And  I  think  the  balance  of  inference  to  be  collected  is, 
that  the  bill  alleges  that  both  the  heriots  and  reliefs  are 
by  custom^  but  does  not  allege  a  custom  of  distress.  I 
am  bound,  therefore,  consistently  with  what  I  have 
stated  to  be  my  opinion  of  the  hiw  applicable  to  the  re- 
lief claimed  by  this  bill,  to  allow  the  demurrer.  In 
doing  so,  I  shall  give  leave  to  amend,  and  no  costs. 
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SILVER  V.  STEIN.  1852: 

rp  15th  December. 

J  H  IS  was  a  motion  among  other  things  under  the  44th      >        ,        ^ 

section  of  16  &  16  Vict.  c.  86,  for  the  appointment  of  a        ^c^^c^- 
person  to  represent  the  estate  of  W.  H.  Lovewell^  who      Amendment 
died  in  the  Mauritius,  and  for  the  payment  into  Court  of  -^^^' 

a  sum  of  money  received  by  the  Defendant  Arnold.  tentative^  ' 

Asteti, 
The  suit  was  a  creditor's  suit  for  the  administration  of     Riffht  offal- 

the  estate  of  W.  H.  LoveweU^  and  was  instituted  against  "^' 

Stein  and  another,  the  colonial  representatives  of  the  de-  The  44th  sec- 
ceased,  and  against  O.  Arnold.  1 6  Vkt!^c^  86,^ 

does  not  apply 
The  testator  W.  H.  Lovewell  had  by  his  will  given  the  to  the  case 

residue  of  his  estate  to  his  mother,  who  died,  making  G.  where  the  estate 

to  which  it  18 
Arnold  her  executor.   G.  Arnold  had  received  from  the  desired  to  ap- 

colonial  representatives  of  W,  H.  Lovewell^  as  the  repre-  point  a  repre- 
sentative of  Mrs.  Lovewell,  a  sum  of  about  70Z.  as  and  pg^te  beine  ad- 
for  the  balance  of  their  testator's  estate.     There  was  no  ministered  by 
representative  of  the  testator  in  this  country.  jt^^' 

colony,  and 
The  Defendant  Arnold  swore  that  he  was  a  creditor  made  colonial 

of  W.  H.  Lovewell  to  an  amount  exceeding  the  70/.,  for  representatives 

and  bequeathed 
maintenance  of  Mrs.  Lovewell  during  the  lifetime,  and  }^[^  residue  to 

by  the  express  order»  of  W,  H.  Lovewell.  B.,  who  after- 

wards died. 

The  Vice-chancellor,  on  the  first  point,  was  referred  J^e're^i^^^**' 
to  the  case  of  Groves  v.  Lane  (a).  from  A.'s  co- 

lonial repre- 
(a)  16Jur.  1061.  sentatives  his. 

residue. 
The  representative  of  B,  was  also  a  creditor  of  A,     Held,  that,  in  a 
creditor's   suit,  the  representative   of  B,  could  not  be  compelled 
to  bring  mto  Court  the  money  so  paid  to  him  by  A,*s  colonial  repre- 
sentatives. 
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Mr.  Nalder^  for  the  motion. 
Mr.  Cfreene^  contrd. 

The  Vicb-Chancbllor  : 

As  to  the  first  part  of  the  notice  of  motion,  the  44th 
section  of  the  Chancery  Practice  Amendment  Act  does 
not  appear  to  me  to  be  intended  to  apply  to  cases  where 
the  estate  to  be  represented,  is  the  very  estate  which  is 
being  administered  in  the  suit ;  but  only  to  those  cases 
where  a  certain  individual  who,  when  living,  was  inter- 
ested in  the  suit  and  was  made  a  party,  has  died ;  and  then 
the  Court  may  either  appoint  some  person  to  represent 
that  party,  or  may  proceed  without  any  representative. 

As  to  that  part  of  the  notice  of  motion  which  prays  an 
order  against  the  Defendant  Arnold^  that  he  may  pay 
into  Court  the  money  which  he  has  received,  I  am  of 
opinion  that  such  an  order  ought  not  to  be  made. 

The  Plaintiff,  4i  creditor  of  the  original  testator^I 
assume  him  at  least  to  be  a  creditor,  as  he  so  represents 
himself — has  a  right  to  go  against  the  legal  personal 
representative,  if  he  is  administering  the  assets  of  the 
testator,  and  as  against  him,  he  might  have  the  money 
in  his  hands  brought  into  Court.  But  this  Defendant  is 
not  the  representative  of  the  testator  at  all.  He  is  a 
person  who,  in  his  character  of  personal  representative 
of  the  legatee  of  the  testator,  has  received  a  sum  of 
money  as  the  balance  of  the  testator's  estate  remaining 
in  the  hands  of  the  colonial  executors.  There  is  no 
doubt,  of  course,  that  a  creditor  may  follow  the  assets  of 
his  debtor ;  but  not  into  the  hands  of  another  creditor ; 
he  may  follow  them  into  the  hands  of  a  person  having 
no  right. 

But  here  the  person  who  has  received  the  money  says 
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he  has  received  it  as  the  personal  representative  of  the 
legatee  of  the  original  debtor,  and  he  does  not  admit  that 
he  has  it  in  his  hands.  As  against  the  legatee's  estate, 
it  might  no  doubt  be  recovered,  if  she  was  not  entitled 
to  it. 

But  here  the  Defendant  Arnold  says  that  even  if  his 
testatrix  was  not  entitled,  he  is  himself  a  creditor  of  the 
original  testator  to  a  larger  amount  than  the  sum  re- 
ceived by  him,  and  that  in  that  character  he  is  entitled. 
And  if,  having  such  a  right,  he  has  got  the  money  in  his 
hands,  I  think  it  very  questionable  whether  the  Court 
could  compel  him  to  give  it  up.  I  think  there  is  on  this 
motion  no  ground  for  ordering  the  money  into  Court. 


^m 
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1852: 
20th  NoYember, 

^^— V f 

WiU. 
Appointment. 
Construction, 


WHITE  t;.  WILSON- 

Lord  CHEDWORTH  by  his  wUI  gave  13,000/. 
in  trust,  to  invest  the  same  in  the  funds,  and  pay  the  in- 
terest thereof  to  Mary  Howard^  then  the  wife  of  TFiZ- 
liam  Howard f  to  be  applied  to  the  use  of  the  said  Mary 
Howard  separate  from  her  said  husband  or  without 
being  liable  to  his  debts  or  subject  to  his  control ;  and 
after  the  decease  of  Mary  Howard,  then  to  pay  the  prin- 
cipal money  to  such  person  as  she,  the  said  Mary 
Howard,  should  direct  and  appoint ;  and  in  case  she 
should  leave  no  such  testamentary  direction,  then  he  will" 
ed,  that  the  said  principal  money  should  be  paid  to  her 
husband,  the  said  William  Howard ;  and  in  case  the  said 
Mary  Howard  should  survive  the  said  William  Howard, 
and  should  not  leave  any  such  testamentary  direction^ 
then  the  said  testator  willed  that  the  said  principal 
money  should  be  paid  to  the  children  of  the  said  Mary 
Howard,  or  in  case  they  should  be  infants,  to  such  person 
or  persons  as  sl^uld  be  appointed  guardian  or  guardians  to 
the  said  children.  Mary  Howard  made  and  published  her 
last  will  and  testament,  or  testamentary  appointment  in 
writing,  bearing  date  the  23rd  March  1842,  purporting 
to  be  in  pursuance  of  the  said  power  given  or  reserved  to 

theother,andBhe  h^r  in  and  by  the  said  wiU  of  the  said  John,  Lord  Ched- 

appomted  the 

residue  to  her      worth,  and  thereby,  after  reciting  that  the  late  Lord 

three  children 

by  name,  in  such 

manner  as  her  husband  should  appoint  by  will.     He  by  his  will 

appointed  500/.  to  one  of  the  children ;  (    )  /.  to  another,  and  the 

residue  to  the  third 

Held,  that  the  husband  had  no  power  to  exclude  either  of  the 
children;  that  his  appointment  was  therefore  bad;  and  that  the 
appointment  of  the  wife  took  effect  in  favour  of  the  three  children. 


A,  made  his 
will,  and  gave 
personaltv  toB,, 
a  married  wo- 
man, for  life, 
and  after  her 
death  as  she 
should  appoint, 
and  in  default 
of  appointment, 
to  her  husband ; 
and  if  she 
should  survive 
him  and  make 
no  appointment, 
then  to  her 
children. 

B,  had  three 
children,  and 
by  her  will  she 
appointed,  after 
her  husband's 
death,  2000/. 
between  two  of 
her  children, 
and  1500/.  to 
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Chedworth  in  and  by  his  last  will,  dated  on  or  about  the 
18th  July  1804,  gave  to  Richard  Wilson  and  Thomoi 
Penricey  his  executors,  the  sum  of  13,000/.,  in  trust  to 
invest  the  same  in  the  funds  and  pay  the  interest  thereof 
to  her,  to  be  applied  to  her  use  separate  from  her  hus- 
band, or  without  being  liable  to  his  debts,  or  subject  to 
his  control,  and  after  her  decease  then  to  pay  the  princi- 
pal sum  to  such  person  as  she  should  direct  and  appoint 
by  testamentary  disposition ;  and  reciting  that,  in  a  suit 
in  Chancery,  in  a  cause  entitled  White  v.  Wilson,  the 
said  legacy  or  sum  of  13,000/.  was  laid  and  invested  in 
the  purchase  of  19,082/.  lls.4d.  Bank  3/.  per  Cent. 
Annuities  which  then  stood  in  the  name  of  the  Account- 
ant-General, in  trust  in  the  said  cause,  to  a  separate  ac* 
count  in  her  name,  and  she  was  in  the  receipt  of  the  divi- 
dends thereof  as  directed  by  the  said  will  and  by  an 
order  of  the  said  Court,  made  in  the  said  cause,  pursuant 
to  the  power .  given  and  reserved  to  her  in  and  by  the 
said  will,  she  thereby  directed  and  appointed^  gave  and 
devised  the  said  19,082/.  11^.  id.  Bank  3/.  per  Cent. 
Annuities,  purchased  with  the  said  legacy  or  sum  of 
13,000/.,  and  standing  in  the  name  of  the  said  Account- 
ant-General, in  trust  in  the  said  cause  of  White  y.  Wilson 
to  her  account,  or  howsoever  otherwise*-  tHe  same  might 
be,  unto  her  husband  the  said  William  Howard^  upon 
trust  and  to  the  intent  that  he  should,  within  six  months 
after  her  decease,  transfer  unto  her  son  John  William 
Howard^  or  in  his  name,  1000/.  Bank  3/.  per  Cent.  An- 
nuities, part  of  the  said  fund  of  like  Annuities,  for  his 
own  use  and  benefit,  and  also  transfer  to  her  son  Fre- 
derick Robert  Howard^  or  in  his  name,  1000/.  Bank  S/. 
per  Cent.  Annuities,  other  part  of  the  said  fund  of  like 
Annuities,  for  his  own  use  and  benefit,  and  also  trans- 
fer unto  or  in  the  name  of  her  daughters  Harriett  and 
Mary  Ann  Howard^  or  into  the  name  or  names  of  any 
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trustee  or  trustees  she  might  appoint  5000/.,  3/.  per 
Cent.  Bank  Annuities,  further  part  of  the  said  fund  of 
like  Annuities,  to  her  own  sole  use  and  benefit,  separate 
and  apart  from  any  husband  she  might  happen  to  marry, 
and  not  to  be  subject  to  his  debts  or  h'able  to  his  control 
in  any  manner  howsoever,  and  also  transfer  unto  her 
said  husband,  or  into  his  own  name,  5500/.  Bank  3/.  per 
Cent.  Annuities,  further  part  of  the  said  fund  of  like 
Annul  ies,  to  enable  him  to  discharge  certain  liabili- 
ties devolving  upon  him  at  her  decease,  and  for  his  own 
use  her  will ;  and  she  did  thereby  direct  that,  after  pay- 
ment of  such  legacies,  her  funeral  expenses,  and  the 
charges  of  proving  that  her  will,  and  all  incidental  costs, 
charges,  and  expense,  which  the  said  William  Howard 
might  be  put  to  in  or  about  the  execution  of  that  her 
will,  and  otherwise  relating  thereto,  that  the  residue  of 
the  said  fund  of  Bank  Annuities  be  set  apart  and  in- 
vested in  Bank  Annuities  or  on  mortgage  as  he  might 
think  best,  and  the  dividends  or  interest  thereof  be  re- 
ceived and  retained  by  him  the  said  William  Howard, 
during  his  life,  for  his  own  use  and  benefit ;  and  as  to  the 
principal  sum  constituting  such  residue,  she  directed  and 
appointed,  gave  and  bequeathed  the  same,  after  the 
decease  of  her  husband  the  said  William  Howard,  the 
sum  of  2000/.  of  lawful  English  money,  in  equal  shares, 
to  and  between  her  said  sons  John  William  Howard  and 
Frederick  Robert  Howard,  or  their  respective  adminis- 
trators and  executors;  also  the  sum  of  1500/.  of  like 
lawful  money  to  her  isaid  daughter  Harriett  Mary  Ann 
Howard  for  her  own  like,  sole,  and  separate  use  as 
thereinbefore  mentioned,  or  her  executors  and  adminis- 
trators; and  also  the  sum  of  100/.  lawful  English  money, 
to  her  grand-^daughter  Catherine  Harriett  Hotoardj  or 
her  executors  and  administrators,  and  the  residue  thereof 
to  her  children  the  said  John  William  Howard,  Frederick 


CASES  IN  CHANCERY,  m 

Robert  Howard,  and  Harriett  Mary  Ann  Howard,  or  1852. 

iheir  respective   executors  and  administrators^  in  such  Whitb 
manner  as  her  said  husband  William  Howard  should,  in  v. 

and  by  his  last  Willi  direct  and  appoint.  11-&OM. 

Mr.  Howard  duly  made  and  signed  i.is  last  will  and 
testament  or  testamentary  appointment,  in  writing, 
bearing  date  the  14th  August  1851,  and  which  was  in 
the  words  and  figures  following ;  that  is  to  say,  ^^  This 
is  the  last  will  and  testament  of  me,  William  Howard^ 
of  number  42,  Western  Villas^  Blomfield  Road,  in  the 
county  of  Middlesex^  Gentleman.  Whereas,  in  and  by 
the  last  will  and  testament  of  my  late  wife  Mary  Howard, 
she  hath  directed  that  the  residue  of  the  sum  of  19,082/. 
\\s.  4d,  3/.  per  Cent.  Bank  Annuities,  in  her  will  more 
particularly  mentioned,  after  the  transfer  and  payment 
thereout  of  the  funeral  and  testamentary  expenses,  lega- 
cies, debts,  and  liabilities  therein  referred  to,  shall,  upon 
my  decease,  be  paid  to  John  William  Howard,  Frederick 
Robert  Howard,  and  Harriet  Mary  Ann  Howard,  in 
such  shares  and  proportions  as  I  shall  by  my  last  will 
and  testament  direct  or  appoint.  Now  in  exercise  of 
such  power,  /  do  hereby  direct,  order^  and  appoint  the 
sum  of  500/.  sterling  to  be  paid  to  the  said  Harriett  Mary 
Ann  Howard  ;  the  sum  of  {  )  sterling  to  be  paid  to 

the  said  Frederick  Robert  Howard,  (he  having  been 
already  more  than  sufficiently  provided  for,)  and  the 
residue  and  remainder  thereof  to  be  paid  to  the  said  John 
William  Howard.^ 

Mary  Howard  died  in  1851,  leaving  three  children 
surviving.     W.  Howard  died  in  1852. 

A   petition   was  now  presented  on  behalf  of  John 
William  Howard  and  another,  claiming  a  sum  ^  residue 
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(after  raising  the  several  sums  of  2000/.,  1500/.,  and 
100/.,  given  by  the  will  of  Mrs.  Howard,  and  the  500/. 
given  by  the  will  of  TT.  Howard^)  as  passing  to  him 
under  the  will  of  W.  Howard. 


Mr.  Daniell  and  Mr.  C.  Clement  Berkeley^  for  the 
petition. 

It  will  be  argued  on  the  other  side  that  the  appointment 
by  W.  Howard  is  void,  and  that  if  that  appointment  is 
void,  the  children  of  the  marriage  take  under  the  appoint- 
ment of  Mrs.  Howard.  Our  contention  is,  that  the 
will  of  W.  Howard  is  a  good  execution  of  his  power. 
Mrs.  Howard  made  a  certain  division  between  her 
children ;  it  is  only  iheretidue  that  she  appointed  to  her 
children^  as  her  husband  should  appoint.  Although, 
therefore,  the  husband  excluded  one  child  as  to  any 
share  in  the  residue^  that  child  is  not  altogether  excluded. 
The  two  instruments,  the  will  of  the  wife  and  the  will 
of  the  husband,  must  be  read  together ;  and  if  you  so 
read  them,  all  the  children  take  some  share. 

But  if  the  appointment  by  the  father  is  not  good,  then 
we  say  there  is  no  appointment  to  the  children  by  the 
wife.  Her  appointment  is  as  her  husband  shall  appoint : 
he  does  not  appoint,  and  then  the  limitation  over  to  him 
in  the  original  gift  takes  effect.  The  children  to  daim, 
must  claim  by  an  appointment  strictly  and  properly  so 
called,  or  by  implied  gift.  Now  the  wife  has  not  appoinied^ 
and  she  cannot  give^  because  she  had  no  estate;  and  the 
husband  not  having  appointed,  the  limitation  over  to 
him  by  the  original  gift  takes  effect,  and  his  will  ope- 
rates upon  his  estate.  Therefore  the  Petitioner  who 
claims  under  his  will  is  entitled. 


Mr.  Amphlettj  for  F.  R.  Htnoardy  who  claimed  as 
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one  of  the  children  entitled  in  default  of  appointment  of 
the  husband. 

The  question  is,  What  is  the  construction  of  the 
power  given  to  W.  Howard?  He  had  no  power  of 
excluding  any  child.  The  fact  of  the  excluded  child 
haying  another  provision  has  nothing  to  do  with  the 
case.  Where  there  is  a  gift  to  -4.,  remainder  to  AJ*s 
children  as  he  shall  appoint,  and  he  makes  no  appoint- 
ment, the  children  shall  take;  Castertan  v.  Suther- 
land  (a),  Martin  v.  Swannell  (6),  Jones  v.  Torin  (c), 
Alloway  v.  Alloway  (d).  That  is  this  case.  The  argu- 
ment of  the  Petitioner  is,  that  here  the  wife  had  no 
estate^  but  only  a  power  of  appointment.  But  her  power 
was  general,  and  therefore  she  might  give,  whether, 
strictly  speaking,  she  had  an  estate  or  not.  The  husband 
having  no  power  to  exclude  any  child,  his  power  was  in 
fact  not  exercised,  and  the  children  take  under  their 
mother's  will.  He  cited  Kemp  v.  Kemp  («),  as  to  the 
question  of  a  power  to  make  an  exclusive  appointment. 

Mr.  Speed,  for  another  child  in  the  same  interest. 

The  only  appointment  which  takes  effect  is  that  made 
by  the  wife.  The  power  given  by  the  wife  is  a  general 
power ;  she  exercises  it  first  by  express  appointment  to 
the  children;  then  she  qualifies  that  by  delegating  a 
power  to  her  husband.  Now,  either  she  had  no  power 
to  do  that,  and  then  the  delegation  is  a  nullity,  and  the 
express  appointment  stands  good ;  or  she  had  power  to 
do  it,  and  if  she  had,  then  her  husband  has  made  no 
appomtment,  and  the  gift  by  the  wife  to  the  children, 
no  appointment  being  made  by  the  husband,  takes  effect. 


1852. 


White 

V. 

Wilson. 


(«)  9  Yes.  445. 
(6)  2  Beav.  249. 
(c)  6  Sim.  255. 


(d)  4  Dru.  &  War.  380. 

(e)  5  Yes.  849. 
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Mr.  Damiell,  in  reply. 

The  anthorities  cited  do  not  bear  oa  this  case.  The 
intention  of  the  whole  will  must  be  lodced  at.  The 
mother  meant  that  there  ahoold  be  equality.  Mr. 
Howard  had  power  to  make  an  exdnsive  appomtment 
(1  Sug.  537,  chap,  on  "Exclusive  Appointments^).  Next, 
if  the  father  had  no  such  power,  and  if  his  will  is  not 
good^  then  he  has  made  no  appointment,  and  the  original 
appointment  to  the  husband,  in  de&ult  of  appointmmt 
to  the  children,  takes  effect. 

The  Vice- Chancellor  referred  to  the  will  of  Lord 
Chedworthj  and  proceeded  as  follows: — The  wife  exercised 
her  power,  a  general  absolute  power  to  appoint,  at  any 
rate  by  will.  Now  it  is  not  questioned  that  her  will  wu 
a  valid  execution  of  her  power,  and  by  it,  reciting  her 
power,  she  appoints.  [The  Vice-Chancellor  referred  to 
the  will  of  Mrs.  Howard.]  Now  it  is  not,  as  I  under- 
stand, contended  that  Mrs.  Howard  had  no  power  to 
delegate  to  her  husband  her  power  to  appoint,  and  if  it 
had  been  so  contended,  I  should  decide  that  the  aigu- 
ment  could  not  be  sustained.  It  is  clear  that  when  a 
person  has  an  absolute  power  of  appointment,  he  may  ap- 
point to  certain  persons  or  classes  of  persons  in  such 
shares  as  another  person  shall  nominate.  The  question 
then  is,  did  Mr.  Howard  exercise  his  power,  and  what  is 
the  effect  of  his  act  ?  [The  Vice-Chancellor  referred  to 
the  will  of  Mr.  Howard.}  Now,  with  reference  to  the  in- 
tention of  Mr.  Howard^  it  is  contended  that  he  must  have 
intended  that  F.  R,  Howard  being,  as  he  recites,  more 
than  sufficiently  provided  for,  he  did  not  intend  to  appoint 
to  him.  But  it  is  not,  I  think,  at  all  clear  that  he  did  not 
mean  to  appoint  something  to  F.  R.  Howard.  Assum- 
ing that  the  will  was  prepared,  as  stated,  by  a  professional 
person,  with  blanks  to  be  filled  up^  it  seems  that  he  filled 
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up  tbe  blank  left  for  Harriett' $  name,  and  left  tbat  for 
Frtdmeh  Robert  not  fiUed  up.  That  does  not  conclu- 
sively show  that  he  intended  to  leave  the  blank  altogether. 
He  may  have  felt  hesitation,  and  deferred  the  conaiden^ 
tion  of  what  should  be  inserted  to  be  paid  to  his  son  JP.  JR. 
Howard.  If  he  had  intended  to  appoint  nothing  to  that 
son,  he  would  not  have  allowed  the  clause  to  remain  at  all; 
for  to  say,  I  appoint  nothing  to  be  paid  io  Frederick  Robert 
would  have  been  nonsense.  Looking  therefore  at  the  lan- 
guage of  the  testator,  there  is  no  conclusive  evidence  that 
he  intended  to  give  nothing  to  this  son.  But  even  if  I  could 
suppose  he  had  an  express  intention  to  appoint  nothing  to 
one  of  his  children,  still  if  the  power  given  to  him  did 
not  justify  him  in  making  an  exclusive  appointment, 
then,  although  if  he  had  ^ven,  as  it  has  been  suggested, 
five  shillings,  that  would  have  been  good,  yet  as  he  has 
given  nothing,  I  cannot  determine  that  a  power  to  ap- 
point to  three,  authorises  an  appointment  to  two.  Tbe 
result  is,  that  the  husband^s  appointment  had  no  ope- 
ration at  all ;  as  to  one  of  the  children  he  has  appointed 
nothing,  and  such  an  exclusive  appointment  was  not  jus- 
tified. The  terms  of  the  power  given  to  him  are  ex- 
press :  the  wife,  having  a  general  power,  determines  who 
are  the  parties  to  take;  she  does  not  leave  ittoher  husband; 
she  determines  who  is  to  take,  leaving  it  only  to  her  hus- 
band to  determine  the  manner  in  which  they  should  take. 
The  question  then  comes,  whether,  on  the  construction  of 
Mrs.  Howard^ $  will,  she  gives  to  her  children,  &c.  [The 
Vice-Chancellor  referred  to  the  passage,  pp.  300,  301.] 
Now  on  the  authorities  it  is  clear,  that  if  a  person,  having 
power  to  give,  gives  to  certain  persons  as  another  shall 
appoint,  and  that  other  makes  no  appointment,  assum- 
ing it  to  be  a  bequest,  there  is  an  implied  gift  to  the 
objects  of  the  gift,  if  the  power  is  not  exercised  by  the 
party  having  the  right  to  exercise  it ;  and  that  being 
Vol.  I.    N.  S.  x 


1852. 


White 
Wilson. 
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1852.  ^  the  efibct)  if  it  had  been  a  bequest  by  Mrs.  Howard, 
should  a  different  oonstraction  be  adopted  because  it  is 
an  appamimeni  by  her  of  Lord  ChedwcrtKs  estate! 
The  authority  to  her  is  general  and  absolute.  I  as- 
sunilate  the  questions  of  bequest  and  appointment, 
merely  for  the  purpose  of  determining  whether  there  is 
any  different  rule  of  construction  as  between  the  two ; 
and  I  think  there  is  no  reason  for  saying  that  there  is 
any  distinction.  I  am  on  the  whole  of  opinion,  that  the 
efiect  IB,  that  Mib.  Howard  has  well  appointed  the 
residue  of  her  property,  in  default  of  her  husband  exer- 
dsmg  his  power,  to  the  three  children  named ;  and  the 
order  will  be  accordingly,  that  the  residue  will  be 
difided  between  those  three  chil4Fen. 
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ROBINSON  V.  HARRISON. 


A  PETITION  was  presented  by  a  single  woman,  and     v 


1862 1 
11th  Deeember. 


answered  on  the  1st  December.    On  the  2nd,  before    .       fP  •^    . 
the  petition  was  m  the  paper^  she  married.  ^^on. 


Stamp* 


Mr.  Metcalfe  applied  for  leave  to  amend  the  peti- 
tion, by  making  it  the  petition  of  the  husband  and  wife, 
without  a  fresh  stamp. 

The  Vics-Chancew)b,  having  conferred  with  the 
other  Judges,  held  with  their  concurrence,  that  the 
petition  might  be  amended  without  a  fresh  stamp. 


/te  •  Z^*-  .^.  tv.  ^  '^/^, 


BO  WEN  V.  PRICE.  1852: 


In  this  case  interrogatories  were  filed ;  and  an  office    ,  ^ruetiee. 

^        •i-rv-,      ,       1.  .  Intetreffatortei, 

copy  was  left  at  the  office  of  the  Defendant  s  solicitor.  Delitery  of. 

Held,  with  the  concurrence  of  the  other  Judges,  that 
the  copy  of  the  interrogatories  had  not  been  properly 
delivered  within  the  meaning  of  the  12th  sect,  of  the 
16  &  16  Vict.  c.  86,  and  17th  Order  of  7th  of  August 
1852. 


z2 
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1852: 
2l8t  Decembef. 

* . ' 

Trustee. 
Release* 


A  trastee,  pay- 
ing the  trust- 
money  in  strict 
accordance  with 
the  tenor  of  the 
trusts,  is  not 
entitled  to  a  re- 
lease by  deed ; 
secus,  if  he  is 
called  upon  to 
depart  nrom  the 
strictly  express- 
ed trusts. 

Where  a  trust 
was  created  by 
parol  for  A.  for 
life,  and  to  pro- 
vide for  her  fune- 
ral expenses, 
remainder  to 
her  two  chil- 
dren, and  the 
tenant  for  life 
and  remainder- 
men called  for 
payment ; 

Held,  that 
the  trustee 
might  lawfully 
insist  on  a  re- 
lease under  seal. 


KING  V.  MULLINS. 

In  this  case  a  trust  had  been  created  by  parol  of  a 
small  sum  of  money  for  A,  for  life,  remainder  to  B.  for 
life,  and  to  pay  the  expenses  of  her  funeral,  remainder  to 
her  two  children.  A.  died,  and  then  B*  and  her  chil- 
dren joined  in  calling  upon  the  trustee  to  pay  the  trust 
fund  to  them.  One  question  was,  whether  the  trustee 
was  entitled  to  a  release  under  seal,  or  whether  only 
to  a  receipt  expressing  the  nature  and  satisfaction  of  the 
trusts. 

Mr.  Lewin^  for  the  cestuis  que  trusty  cited  Chadwick 
y.  Heatley{d)j  Fulton  y.  Oilmour  {b).  Those  cases 
decide  that  on  paying  over  the  trust  fund  to  the  parties 
entitled,  the  trustee  is  not  entitled  to  a  release ;  he  is 
entitled  to  have  his  accounts  investigated,  and  to  have 
a  statement  in  writing  that  those  accounts  have  been 
investigated  and  are  correct,  and  to  have  a  receipt  in 
full  of  all  demands  in  respect  of  the  property  accounted 
for.  He  cannot  insist  upon  a  release  by  deed ;  but  even 
if  he  could  call  for  a  release  where  there  had  been 
open  accounts  or  intricate  trusts,  and  long  and  compli- 
cated transactions  in  respect  of  them,  he  cannot,  in  a 
case  like  this,  of  a  simple  trust  of  an  ascertained  sum  of 
money,  require  more  than  a  receipt,  which  is,  for  all  pur- 
poses in  such  a  case,  as  good  and  as  eCTectual  a  discharge 
as  a  release. 

Mr.  Wigram  and  Mr.  Roxburgh^  for  the  trustee. 


(fl)  2  Col.  137. 


{h)  Hill  on  Trustees,  605. 
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Id  Chadwich  ▼.  Heathy  tbe  trusts  were  all  exhaustedi  1B52* 

except  the  ultimate  trust  in  favour  of  Adam  Chadwich  ysAvo 

and  Francis  Chadwiek.    Nothing  remained  to  be  done  p, 

except  to  pay  over  the  fund  to  them,  they  being  then,  Muli-ins. 
according  to  the  express  terms  of  the  trust,  entitled  to 
the  immediate  possession.  All  that  was  decided  in  that 
case  was,  that  where  the  effect  of  the  trusts  is  beyond 
all  dispute,  and  the  only  question  is,  whether  the  ac- 
count is  correct,  and  the  balance  correctly  ascertained, 
the  trustee  is  entitled  to  have  his  accounts  examined  and 
passed,  and  to  have  a  receipt  in  full  of  all  demands  in 
respect  of  the  accounts.  Fulton  v.  CHlmaur  is  also  dis- 
tinguishable ;  both  those  cases  relate  to  cases  of  account, 
and  they  do  not  govern  a  case  like  the  present,  of  a  clear 
sum  of  money  in  the  hands  of  one  in  trust  for  another ; 
in  such  a  case,  if  the  trustee  has  only  a  receipt,  that 
might  be  met,  at  any  rate  at  law,  by  parol  evidence  to 
prove  that  the  money  had  never  been  paid,  or  being  paid, 
it  had  been  retiuned.  The  trustee  ought  not  to  be 
placed  in  a  situation  of  danger,  where,  by  loss  of  evi- 
dence, he  might  have  to  pay  twice  over.  If  he  had  a 
release  under  seal,  parol  evidence  could  not  be  given 
agiunst  the  deed.  They  cited  OoUUmid  v.  Ooldsmid(a). 
In  that  case  a  testator  bequeathed  certain  funds  in  trust 
for  his  vrife  during  her  widowhood,  and  after  giving  her 
a  power  to  appoint  them  by  deed  or  will,  provided  she 
did  not  marry  again,  directed  that,  upon  her  second 
marriage  or  her  death,  without  having  exercised  her 
power,  they  should  sink  into  the  general  residue  of  his 
estate.  The  widow  executed  a  deed  purportmg  to  be  an 
appointment  of  the  property  to  the  residuaxy  legatees,  in 
the  same  proportions  in  which  they  would  have  been  en- 
titled to  it  under  the  residuary  clause,  and  she  and  they 

(a)  1  Turn.  &  Buss.  445. 
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18A3.  ooneurred  in  attiig&ing  the  funds  iip<m  trtist  for  the  re- 

KiWo  aiduary  legatees,  but  the  Court  refused  to  act  upon  the 

9k  appointment  and  assignment  during  the  widow^s  life. 


MULLINS. 


In  that  ease  the  Court  said,  "  the  Plaintiff's  claim 
under  two  titles,  neither  of  which  is  at  present  complete ; 
the  power  is  at  this  moment  worth  nothing,  for  the  widow 
may  marry  again  ;  the  title  under  the  residuary  clause 
is  equally  worthless,  for  there  may  be  a  good  exercise  of 
the  power.  Can  then  two  incomplete  titles  make  one 
complete  title!  Can  two  contingent  defeasible  rights 
make  one  sure  and  indefeasible  right !  Separately  nei- 
ther title  is  good,  for  there  is  an  objection  to  each ;  how 
then  can  they  become  good  by  conjunction !  It  is  of  no 
avail  to  say  that  ultimately  a  time  will  come  when  in  one 
character  or  another  the  persons  who  now  apply  will  be 
entitled  to  the  fund.  They  must  wait  till  that  day  arrives. 
It  is  not  the  habit  of  the  Court  to  intermeddle  with  pro- 
perty given  by  a  testator's  will  upon  specified  trusts,  till 
the  time  comes  when  the  property  may  be  disposed  of  in 
the  veiy  mode  and  form  which  the  testator  has  pre* 
scribed.  It  was  the  intention  of  the  testator  that  the 
funds  in  question  should  be  subject  to  a  power  of  appoint- 
ment in  his  wife,  which|  as  it  depended  on  the  contin- 
gency of  her  dying  a  widow,  was  to  remain  in  suspense 
so  long  as  she  lived.  Till  her  death  the  destination  of 
the  property  was  not  to  be  fixed,  there  was  a  restriction 
on  the  absolute  disposal  of  it.  If  we  dispense  with  this 
restriction,  we  do  not  execute  the  intention  of  the  tes- 
tator,  but  lend  the  aid  of  the  Court  to  enable  parties  to 
set  that  intention  aside*^' 

Mr.  Lwnuj  in  reply. 

The  Yioe-Changbllor  : 
On  the  question  whether  it  is  the  strict  right  of  a 
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trufitee  to  demand  a  fonxud  release ;  I  am  of  opinion  1852. 

that  in  the  case  of  a  declared  trust;  where  the  trust 
18  apparent  on  the  bee  of  a  deed;  the  fund  clear;  the 
trust  clearly  defined ;  and  the  trustee  is  paying  either 
the  income  or  the  capital  of  the  ftmd ;  if  he  is  paying 
it  in  strict  accordance  with  the  trusts,  he  has  no  right 
to  require  a  release  under  seal.  It  is  true  that  in 
the  common  case  of  executors,  when  the  executorship 
is  being  wound  up^  it  is  the  practice  to  give  execu- 
tors a  release.  An  executor  has  a  right  to  be  clearly 
discharged,  and  not  to  be  left  in  a  position  in  which 
he  may  be  exposed  to  further  litigation;  therefore 
he  fairly  says,  unless  you  give  me  a  discharge  on  the 
face  of  it  protecting  me,  I  cannot  safely  hand  over  the 
fund ;  and  therefore  it  is  usual  to  give  a  release ;  but 
such  a  claim  on  the  part  of  a  trustee  would  in  strictness 
be  improper,  if  he  is  paying  in  accordance  with  the 
letter  of  the  trust.  In  such  a  case  he  would  have  no 
right  to  a  release.  That,  however,  is  not  this  case ;  here 
there  is  no  deed  at  all,  no  writing  declaring  the  trust ; 
there  is  a  small  Sum  of  money  in  the  hands  of  the 
Plaintiff,  with  nothing  but  a  verbal  expression  of  the 
trusts*  The  evidence  showing  what  the  trusts  were, 
indicates  that  upon  the  very  tenor  of  those  trusts,  they 
could  not  be  completely  carried  out  until  the  death  of 
the  tenant  for  life.  Considering  that,  in  the  first  place, 
there  was  no  writing  to  indicate  either  what  the  trusts 
were  or  the  amount  of  the  trust  fund ;  and,  in  the 
second  place,  that  what  the  trustee  has  been  asked  to 
do  is  not  in  accordance  with  the  tenor  of  the  trusts,  I 
am  of  opinion  that  in  this  case  it  was  not  illegal  in  the 
trustee  to  demand  a  release  by  deed. 
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21st  December. 

Pleading. 

Right  to  sue. 

Nuisance, 


WHITE  V.  COHEN. 

J/HE  bill  in  this  case  was  filed  by  Jane  White,  by  her 
next  friend,  against  Philip  Cohen^  against  Charles 
Frederick  White^  the  husband  of  the  Plaintiff,  and 
against  some  other  persons.  It  alleged  that  the  Plain- 
tiff's father  bequeathed  to  her  certain  leasehold  pro- 
perty at  KenningtOTif  and  that  on  the  marriage  of  the 
Plaintiff  with  the  Defendant,  C,  F.  White,  a  settlement 


A  bill  was  filed 
by  a  married 
woman  in  re- 
spect of  her  se- 
parate property, 
alleging  a  nui- 
sance by  reason    was  executed,  by  which  certain  houses,    viz.   No.   18, 

^ h*  h^d^  *"^  d  •P%»*»^-*'''^^^»  Nos.  7  and  8,  Montfard-place,  and  17 

her  rest,  and  de-  ^^^  ^^>  Pilgrini'Street,  were  settled  on  the  Plaintiff  for 

preciated  the  her  life  for  her  separate  use.     That  in  the  month  of 

property^^'  August  1851,   Ward  and  Patteson  erected  upon  land 

The  evidence  of  their  own,  closely  adjoining  Plaintiff's  leasehold  houses, 

as  to  the  nui-       ^  ^j^gg  bottle  manufactory,  and  thenceforth  conducted 
sance  was  con-  . 

flicting,  and  no    ^^^  business  of  such  factory  so  as  not  to  be  a  nuisance 

action  had  been    or  annoyance  to  the  neighbourhood,  or  to  the  Plaintiff,  or 

^^H^  that  the  ^^  tenants  of  her  dwelling-houses ;  that  in  the  month 

nQisance,if  there  of  August  1852,  Ward  and  Patteson  sold  their  factory 

was  one,  was  not  ^nd  business  to  the  Defendant  Philip  Cohen,  who  had 

irremediable,  but    , 

capable  of  com-    ^^^^^  conducted  and  carried  on  in  the  said  factory  the 

pensation  by        said  business  of  glass-bottle  making  in  such  a  manner  as 

there^uidbeno  ^  b^ome  an  intolerable  nuisance  and  annoyance  to  the 

injunctiontillthe  neighbourhood,  and,  in  particular,  to  the  Pkdntiff,  and 

i^iiLr^  w^'  ^^^  husband  and  family,  and  to  the  tenants  of  the  said 

dwelling-houses.    The  Plaintiff  and  her  husband  and 

family  resided  in  one  of  the  houses.  No.  7,  Mmtfard- 

plaee^  and  the  others  were  let  to  respectable  tenants 

at  rents  yarying  from  18/.  to  262.  per  year;  and  then 


blished  at  law. 
And  semble, 
that  in  respect 
of  the  mere  per- 
sonal nuisance, 
the  wife  could 
not  sue  alone ; 


and  that  as  to  mere  depreciation  of  her  property  she  could  not  main- 
tam  a  bill,  as  that  would  not  amount  to  nuisance. 
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followed  these  aUegations : — The  works  of  the  Defendant,  1 852. 

Philip  Coheny  at  the  said  factory  have  lately  been,  and         White 
still  are,  carried  on  chiefly  or  very  much  by  night,  and  v. 

also  on  Sundays,  and  the  noise  occasioned  thereby  is  so  Cohen. 
great  as  to  disturb  the  rest  of  the  several  persons 
residing  in  the  said  dwelling-houses,  and  to  prevent  their 
deeping.  The  mode  in  which  the  said  works  are  carried 
on  by  the  Defendant,  Philip  Cohen,  tends  greatly  to  de^ 
preciate  the  value  of  the  said  dwelling-houses,  and  several 
of  the  tenants  threaten  to  leave  the  same  in  consequence 
thereof. 

The  bill  prayed  an  injunction  to  restrain  the  De- 
fendant Cohen  and  his  agents  from  carrying  on  the 
said  business  and  works  of  the  said  glass-bottle  making  at 
the  said  factory  occupied  by  him,  or  from  carrying  on  the 
same  in  such  manner  as  to  occasion  any  nuisance,  disturb- 
ance, and  annoyance  to  the  Plaintiff,  and  her  husband 
and  family,  residing  in  their  said  dwelling-house  in 
Montford'placey  or  to  the  tenants  and  occupiers  of  the 
others  of  the  stud  dwelling-houses  in  Montford-place  and 
PUgrim-street. 

A  motion  was  now  made  for  an  injunction  in  the 
terms  of  the  prayer  of  the  bill  against  Cohen.  Affi- 
davits were  filed  in  support  of  the  motion,  the  substantial 
allegations  of  which  were  as  follows : — That  the  works  of 
the  Defendant  had  lately  been  and  were  still  chiefly  car- 
ried on  by  night,  and  also  on  Sundays,  and  the  noise 
occasioned  thereby  was  so  great  as  to  disturb  the  rest  of 
the  deponents  and  of  the  other  persons  residing  in  the 
PbuntiflTs  dwelling-houses,  and  to  prevent  their  sleeping 
at  night;  they  said  that  such  disturbances  at  night  had 
not  been  confined  to  particular  instances,  but  had  been 
continued  generally,  and  in  a  greater  or  less  degree  since 
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Waits 

V. 

Cohen* 


the  Defendant  had  carried  on  his  works.  The  PkintiflTs 
affidavit  said  that  the  noise  principaUy  arose,  as  they 
believed)  from  striking  the  glass  with  heavy  irons,  which 
created  veiy  great  disturbance  in  the  neighbourhood,  and 
was  an  intolerable  nuisance  to  them  and  to  their  neigh* 
hours,  particularly  at  night  and  on  the  Lord^s  day.  The 
mode  in  which  this  alleged  noise  was  produced  was  more 
fully  explained  by  one  of  the  witnesses  practically  en- 
gaged as  a  foreman  of  glass  works  as  follows : — **  In  the 
process  of  making  bottles,  a  portion  of  the  glass  necessa- 
rily adheres  to  the  blowing-irons,  and  it  being  essential 
that  the  irons  should  be  perfectly  clean  and  free  from 
glass  when  used,  the  adhesive  matter  or  moils  hatf  to  be 
constantly  removed  by  striking  the  same  with  a  heavy 
iron,  and  the  noise  caused  thereby  is  loud  and  continuous, 
and  of  such  a  nature  as  to  disturb  the  tenants  and  inha- 
bitants of  the  various  houses  near  the  said  factory,  parti- 
cularly the  inhabitants  of  those  houses  immediatdy 
opposite  the  said  factory.^  The  same  witness,  in  another 
affidavit  describing  the  manner  in  which  the  adhesive 
glass  must  be  struck  off,  said  that  the  noise  created 
by  striking  off  the  moils  by  means  of  a  chesi-knife 
weighing  a  pound  and  a  half  must,  of  necessity,  be  loud ; 
and,  as  he  knew  from  his  own  experience,  is  heard  dis- 
tinctly kt  the  distance  of  eighty  feet,  with  the  doors  of 
the  factory  closed.  (It  was  part  of  the  Plaintiff^s 
evidence  that  the  works  of  the  Defendants  factory  were 
contmually  carried  on  with  the  doors  open.)  The  Plain- 
tiff swore  that  the  mode  in  which  the  Defendant  carried 
on  his  business  tended  greatly  to  depreciate,  and  did, 
in  fact|  depreciate,  the  value  of  her  property,  and  that 
several  of  the  tenants  threatened  to  leave  in  consequence. 
The  fact  of  the  great  and  continual  noise,  and  of  its 
disturbing  their  rest  at  night,  was  also  verified  by 
some  of  the  Plaintiffs  tenants,  and  they  said  that  they 
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could  not  continue  as  tenants,  and  did  not  intend  tb  1852. 

continue   to  occupy  the  premises  occupied  by  them,         Whitb 
unless  the  nuisance  were  discontinued.    Then   it  was  v. 

sworn  that  the  houses  17  and  18,  Pitgrim-sireet  were         Cohin. 
distant   fifty-three    feet    from    the   factory,  that    19, 
Pilgrinhsireet  was  sixty-nine  feet  from  it,  and  -7  and 
8,  Mcntford'place  were  seventy  feet  from  it.    This  was 
the  material  evidence  on  the  part  of  the  Plaintiff. 

The  affidavit  of  the  Defendant  Cohen  negatived  gene- 
rally the  general  allegation  of  the  Plaintiff*s  evidence,  as 
to  the  noise  being  a  nuisance.     The  particular  negative 
allegations  were,  that  he  had  never  worked  on  Sundays, 
except  on  three  occasions  under  particular  circumstances. 
He  said  that  the  noise,  such  as  there  was,  was  very  incon- 
siderable, and  arose  flrom  striking  the  adhesive  glass  by 
means  of  a  chest-knife  weighing  a  pound  and  a  half, 
and  not  by  means  of  a  heavy  iron.    He  did  not  deny 
that  he  worked  by  day  and  by  night ;  but  he  said  that 
to  do  so  was  almost  essential  to  a  glass  manufacturer 
who  hoped  to  make  any  profit  by  his  business.    Then 
there  was  the  evidence  of  several  witnesses  living  in  the 
immediate  neighbourhood,  who  swore  that  they  never 
were  prevented  from  sleeping  by  the  noise  of  the  Defend- 
ant's factory,  and  that  in  fact  they  never  heard  any  noise 
from  the  same;  and  one  witness  deposed  that  he  re- 
turned frequently  to  his  house  very  late  at  night,  and, 
while  waiting  for  admission  to  his  own  house,  never 
heard  any  noise  in  the  said  factory.     Mr.  Ward^  who,  as 
the  Plaintiff  alleged  and  swore,  carried  on  the  business 
without  creating  any  nuisance,  proved  that  his  firm  had, 
while  carrying  on  the  business,  worked  at  all  hours, 
sometimes  working  from  seven  in  the  morning  till  eleven 
at  night,  and  recommencing  at  three  in  the  mommg, 
and  sometimes  commencing  at  five  and  continuing  till 
eight,  and  that  at  one  time  for  a  period  of  six  weeks, 
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1852.  they  had  worked  night  and  day.     He  sud  that  m 

Whitb         cleaning  their  blowing  irons  they  used  a  heavier  chest- 
9.  knife  than  the  Defendant,  viz.  one  weighing  two  pounds. 

Cohen.  Then  there  was  the  evidence  of  a  workman  who  had 
been  in  the  glass  manufacturing  trade  for  thirty  years, 
who  explained  the  necessity  of  working  night  and  day,  in 
the  following  manner: — He  said  the  work  at  all  large  glass 
factories  is  continued  night  and  day,  and  that  the  reasons 
why  such  is  the  case  are,  among  others,  first,  that  it  is 
necessary  to  keep  the  furnaces  constantly  heated,  be- 
cause it  takes  at  least  twelve  hours  to  raise  them  to  a 
heat  sufficient  for  melting  glass ;  secondly,  it  is  necessary 
that  the  pots  used  for  melting  the  glass  should  always 
be  supplied  with  metal,  as  otherwise  they  would  in  all 
probability  break ;  and,  thirdly,  it  is  necessary  that  the 
metal  in  the  pots  should  be  used  up  within  twelve  or 
eighteen  hours,  as  it  would  otherwise  become  of  an 
inferior  quality  to  that  intended ;  that,  in  order  to  keep 
up  the  furnaces  to  a  proper  heat,  it  is  necessary  that 
some  competent  person  should  be  always  in  attendance  to 
watch  them ;  and  that  the  expense  of  such  attendance 
and  the  consumption  of  fuel  would  be  wasted,  were  not 
the  work  to  be  continued  during  the  night.  Then  there 
was  an  affidavit  of  another  glass  manufacturer,  who  said 
he  had  visited  and  examined  the  Defendant's  factory,  and 
had  examined  his  blowing-irons  and  chest-knives,  and 
he  said  that  while  the  door  of  the  factory  was  kept 
closed,  it  would  be  impossible  for  any  person  residing  in 
the  houses  designated  by  the  Plaintiff  to  hear  any  noise 
occasioned  by  striking  the  moils  from  the  blowing- 
irons;  and  that  if  the  door  of  the  factory  were  kept 
open,  it  was  utterly  impossible  that  the  noise  oc- 
casioned by  cleaning  off  the  moils  from  the  blowing- 
irons,  could  disturb  the  rest  of  the  persons  residing 
at  those  houses,  or  prevent  their  sleeping  during  the 
night. 
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Such  was  the  material  evidence  on  both  sides. 

Mr.  Bacon  and  Mr.  J.  T.  Humphry^  for  the  motion. 

The  Vtce-Chancellor,  before  hearing  them  upon  the 
merits,  suggested  a  preliminary  difficulty  arising  out  of 
the  frame  of  the  suit;  whether  the  Plaintiff  could 
sue  alone,  or  by  her  next  friend,  in  respect  of  a  per- 
sonal nuisance  to  herself  and  her  husband.  If  she 
sues  only  on  the  ground  of  injury  to  her  property^  that 
is  not  of  itself  a  nuisance.  Suppose  the  Plaintiff  was 
away  at  a  great  distance  from  her  property,  and  the 
bill  alleged  great  injury  1;o  the  value  of  her  property,  but 
no  personal  annoyance  to  herself;  it  has  been  repeatedly 
decided  that  mere  diminution  of  value  in  property^  is  not 
a  ground  of  proceeding  as  for  a  nuisance. 


1852. 
White 

9. 
COHBN. 


Mr.  Bacon  and  Mr.  Humphry  cited  Elmhirst  v. 
Spencer  (a)  and  Soltau  v.  De  Held  (6). — This  is  a  case  of 
mixed  kind  :  it  is  injury  to  property,  productive  of  nui- 
sance. It  is  not  mere  nuisance  personally  to  the  Plaintiff 
and  her  husband,  but  it  is  that  species  of  annoyance 
which  prevents  her,  through  herself  and  through  her 
tenants,  from  enjoying  her  property  in  the  way  in  which 
she  is  entitled  to  enjoy  it,  viz.  as  her  separate  estate.  It 
would  be  improper  to  join  her  husband  with  her,  because 
the  nuisance  is  not  mere  personal  nuisance,  but  nuisance 
combined  with  injury  to  property ;  and  he  has  no  inte- 
rest in  the  property.  It  may  be  true  that  mere  depre- 
ciation of  property  is  no  nuisance ;  but  all  nuisance  is  in 
respect  of  the  enjoyment  of  some  right  of  property ;  and 
there  can  be  no  nuisance  in  point  of  law,  except  as  con- 
nected with  some  such  enjoyment. 

(a)  2  McN.  &  Gor.  45.  (6)  2  Sun.  N.  S.  133. 
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1852. 


Wuvtw 

CoHBlf. 


Mr.  Danidl  and  Mr,  Elderton,  for  the  Defendant, 
were  not  called  upon. 

The  Vigk-Chancbllob  : 
The  question  now  before  me  is,  whether,  until  an 
action  has  been  brought,  the  Defendant  ought  to  be 
restrained  from  carrying  on  his  works :  that  is  the  only 
question.  It  is  not  disputed  that  this  Court  cannot  per- 
manently restrain  acts  alleged  to  benuisancei  until  a 
Court  of  Law  has  declared  that  they  do  constitute  nui- 
sance. If  in  the  interim,  on  a  bill  being  filed,  I  restrain 
the  Defendant,  I  am  pro  tanto  acting  on  the  assumption 
that  there  is  a  nuisance.  Now,  no  doubt  if  the  nui- 
sance, supposing  it  to  be  one  in  point  of  law,  were 
one  of  an  irremediable  kmd,  one  not  capable  of  com- 
pensation, this  Court  might  impose  terms,  pending  the 
trial  of  the  question  of  nuisance,  to  protect  the  property 
in  its  existing  state.  But  in  a  case  where  the  only 
questions  are  mere  inconvenience  to  the  parties  by  the 
alleged  noise  disturbing  more  or  less  their  sleep,  or  in 
reference  to  the  diminution  of  value  of  the  Plaintiff^s 
property ;  in  either  case  the  injury  is  not  irremediable, 
but  is  capable  of  compensation  in  damages.  I  feel  so 
much  doubt,  also,  whether  the  Plaintiff  can  maintain 
this  suit  at  all,  that  I  should  feel  great  difficulty  on  that 
ground  alone ;  and  on  the  whole,  until  it  shall  first  have 
been  determined  at  law  that  there  is  a  nuisance ;  and, 
secondly,  that,  if  there  is  a  nuisance,  the  Plaintiff  has 
taken  the  right  course,  considering  that  this  bill  rests,  as 
it  appears  to  me  that  it  does,  merely  on  the  ground  of 
diminution  in  value  of  the  property ;  I  think  the  only 
order  that  I  can  make  will  be  for  the  motion  to  stand 
over,  with  liberty  for  the  Plaintiff  to  bring  such  action 
as  she  may  be  advised. 
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RE  BURTTS  ESTATE,  AND  THE   BIRMING-  J  853: 

HAM,  WOLVERHAMPTON,  AND   DUDLEY     \^th  Janniuy. 

RAILWAY.  Will. 

Construeiion. 

OTrtuteet;  Power 
N  this  petition,  the  object  of  which  was  to  have  the    Q^fo  bequeath 

dividends  of  a  sum  of  money  which  had  been  paid  into         Trusts. 

Court  by  the  railway  company,  paid  out  to  the  Petition-  Bequest  to  A, 

eiB,  a  question  arose  as  to  the  power  of  trustees  to  be-  u>d  B.,  their 

Ai.  j.t.    X    ^  executors  and 

queath  the  truBta.  administnUors. 

upon  trust.   B., 

The  will  of  •TbAn-BurW  was  as  foHows:—  the  suTrivii^ 

trustee,  by  his 
will  bequeathed 

He  gave,  among  other  things,  to  John  Richards  and  his  trust  estates 

Robert  Bromjield  Potter^  their  executors  and  adtninis-  ^  . '  ^j^    '* 

tratorsj  all  his  leasehold  messuages,  tenements,  or  dwell-  executors,  ad- 

inff  houses  situate  and  being  in  or  near  to  Livery-street  winistrators 

,         .  and  assigns,  on 

and  Cox-street^  respectively  in  Birmingham^  and  all  and  ^\^^  trusts ;  and 

every  his  ground  rents  payable  for  lands  there  situate,  he  appointed  C, 

and  aU  other  his  personal  estate,  to  hold  unto  the  said  ^^^g   ei^' 

John  Richards  and  Robert  Bromjield  Potter^  their  exe-  will.    Held, 

cutors  and  administrators^  upon  trust  out  of  the  rents  *^*^  ^-  ^^^' 

and  profits  thereof  to  pay  the  ground  rents  and  all  neces-  jegal  estate,  and 

sary  outgoings,  and  to  keep  the  same  leasehold  estate  in  that  neither  C. 

good  and  sufficient  repaur,  and  subject  thereto,  upon  ^j^gg'*   ytnem- 

trust  to  pay  and  apply  the  said  rents  and  profits  to  and  ]).,  and  E.  were 

among  the  persons  and  in  the  manner  in  his  will  men-  <»pa^le  of  exe- 

tioned ;  and  the  said  testator  thereby  appointed  John  trust^ 

Richards    and    Robert    Bromjield    Potter    executors 

thereof. 


Richards  died  in   1S33.     Robert  Bromjield  Potter 
Vol.  L     N.  S.  y 
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1853.  died  in  1862,  having  first  made  his  will  and  a  codicil 


s. 


In  re  ^^^^^^ 

BURTT. 


By  his  will,  which  bore  date  the  2nd  of  February 
1848,  he  gave,  devised,  and  bequeathed  all  the  estates 
vested  in  him  on  any  trusty  or  by  way  of  mortgage^  to 
the  Petitioners  and  to  one  Thomas  Clarke^  their  heirs, 
executors,  administrators,  and  assigns,  according  to  the 
respective  nature  and  quality  thereof  respectively,  to 
hold  the  same  upon  the  same  trusts  and  for  the  same 
purposes  for  which  he  held  the  same,  and  to  be  disposed 
of  accordingly ;  and  he  thereby  appointed  his  wife  exe- 
cutrix, and  the  Petitioners  and  the  said  Thomas  Clarke^ 
executors  of  his  will. 

Robert  Bromfield  Potter^  by  the  codicil  to  his  will 
which  bore  date  the  13th  of  April  1852,  revoked  the 
appointment  of  Thomas  Clarke^  as  an  executor  and  trus- 
tee of  his  will,  but  did  not  otherwise  alter  his  will  so  far 
as  was  material  to  the  question. 

On  the  petition  being  opened,  the  Vice-ChanceUor 
observed,  that  he  did  not  see  that  the  Petitioners  were 
the  trustees  of  Burtfs  will.  R.  B.  Potter  had  no  au- 
thority to  bequeath  the  execution  of  the  trust.  He 
could  only  pass  the  legal  estate. 

Mr.  Sargent,  for  the  Petitioners,  then  applied  for 
leave  to  amend  by  joining  the  name  of  the  widow  of 
Potter  to  those  of  the  Petitioners,  thus  making  the 
petition  that  of  the  executors  of  Potter.  He  contend- 
ed that  if  Potter  had  not  attempted  to  bequeath  his 
trust,  his  executors  would  unquestionably  have  been  com- 
petent trustees ;  and  that,  by  thus  amending  the  peti- 
tion, and  making  the  trustees  of  Potters  will  and  Eliza- 
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beih  Poiter  aU  Co-petitionerB,  the  petition  would  be  that  1858. 

of  both  classes, — ^that  of  the  legatees  of  the  legal  estate,  j^^ 

and  also  that  of  R.  B.  Potter'g  executors.  Burtt. 

The  Yicb-Chancbllob  held,  that  neither  the  Petitioners 
alone  as  trustees,  nor  the  Petitioners  joined  with  the 
other  executrix,  could  exercise  the  trusts ;  he  said  the 
testator  had  himself  declared  that  his  executors  as  such, 
should  not  be  trustees;  and  since  by  the  bequest,  he 
had  taken  away  the  legal  estate  from  those  persons  who 
ought  otherwise  to  have  been  the  trustees,  the  appoint- 
ment of  new  trustees  was  requisite. 


IN    THE    MATTER    OF    HOLMES'   TRUSTS,  i853: 

AND   OF    THE   10   &    11    VICT.   c.   96  (THE    17tb  January. 
TRUSTEES  RELIEF  ACT.)  wiu. 

Construction. 

W.  HOLMES  by  his  wiU  devised  and  bequeathed  his         ^^^' 
freehold  and  leasehold  estates,  and  the  residue  of  his  pro-  A  testator  gave 
perty,  estate,  and  effects,  both  real  and  personal^  to  trua-  *®8*^®®  t^^^" 
tees,  in  trust  to  sell  his  freehold  and  leasehold  estate,  name,  and  some 
and  to  get  in  his  personal  estate,  and  to  stand  possessed  ^  ?Ji*?®f  ^®'. 
of  the  produce,  in  trust,  out  of  a  competent  part  of  his  persons'  compos- 
personal  estate,  to  purchase  so  much  3/.  per  cent.  Consols  ing  which  were 
as  would  produce  a  yearly  dividend  of  6/.  12*.,  in  the  joint  °''Je°hb''feiiduc 
names  of  the  vicar,  and  the  churchwardens,  and  over-  to  his  legatees 

seers  of  the  poor  for  the  time  being  of  the  parish  of  «p«?»«%  named^ 

except  one  of 
the  classes  de- 
scribed.   Held,    that   this  showed  that  by  the   words    tpeeiMy 
named,  the- testator  meant,  described,  or  mentioned;  and  that  all  the 
legatees,  whether  wsmed,  or  only  described,  took  shares. 

y2 
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1853.  Lewiihamf  to  be  held  by  them  upon  trust,  and  to  the 

. '  intent  and  purpose  that  the  vicar,  churchwardens,  and 

Holmes.  overseers  of  the  poor  for  the  time  being  of  the  said  pa- 
rish, and  their  successors  for  ever,  should  lay  out  the 
said  yearly  dividend  or  sum  of  6/.  lis.  yearly  and  every 
year  for  ever,  in  the  purchase  of  seven  pairs  of  blankets, 
and  distribute  the  said  blankets  on  St.  Thamai  day,  un- 
less that  feast  should  happen  on  a  Sunday,  and  then  on 
the  Monday  following  Bi.  Thomai  day,  in  every  year  for 
ever,  to  and  amongst  seven  poor  and  industrious  fiEunilies, 
parishioners  of  Lewisham  aforesiud,  who  should  not  be 
receiving  parochial  relief,  and  who  should  not  also,  dur- 
ing the  year  in  which  such  distributions  and  divisions 
should  be  made,  receive  or  have  received  any  other  gift 
or  donation,  under  any  charity  bequeathed  to  the  said 
parish  of  Lewisham. 

Then  followed  several  legacies  to  legatees  expressly 
named;  then  ''to  the  testator^s  faithful  servant  Ann 
BurcheU  100/. ;  to  his  faithful  servant  James  WathUng 
20/. ;  to  each  of  his  other  servants  who  should  be  in  his 
service  at  the  time  of  his  decease  the  sum  of  10/.^  Then 
came  other  legacies  to  persons  named.  Then  followed 
other  bequests  to  classes  described^  but  not  expressly 
naming  the  persons  constituting  such  classes;  among 
these  we^e  the  brothers  and  sisters  of  his  late  cousin 
John  Scatchard;  the  children  of  his  niece  Catherine 
Briggs^  and  others;  and  then  followed  the  residuaiy 
clause  as  to  the  ''  surplus  or  residue  of  the  aforesaid 
trust-monies  which  should  remain  after  payment  of  the 
several  legacies  thereinbefore  bequeathed,  and  the  pur- 
chase of  the  several  sums  of  stock  aforesaid,  &c*'  The 
testator  gave  and  bequeathed  the  same  unto  his  several 
legatees  thereinbefore  specially  namedt  exclusive  of  the 
objects  taking  under  the  trusts  for  the  purchase  and  dis- 
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tribuium  of  blankets,  equally  share  and  share  alike,  to  1863. 

and  for  their  several  and  respective  own  absolute  use  ^^^ 

and  benefit*  Holmes. 

A  reference  being  made,  upon  a  petition  in  this  case, 
to  the  Master  to  ascertain  who  were  the  legatees  specially 
named  in  the  will  of  the  testator,  and  the  personal  re- 
presentatives of  sach  as  were  dead,  the  Master  found 
that  certain  persons  were  the  legatees  specially  named, 
but  he  did  not  include  in  the  list  the  brothers  and  sift- 
teiB  of  John  Scatchard,  nor  any  of  the  classes  or  per- 
sons described  but  not  named. 

There  was  a  residue  of  1212/.  6s.  5d.,  and,  on  the  pre- 
sent petition  being  presented  to  confirm  the  Master^s  re- 
port, the  question  was,  whether  the  petitioners,  the  per- 
sons found  by  the  Master  to  be  the  persons  spedaUy 
named,  were  alone  entitled  to  the  residue,  or  whether 
the  brothers  and  sisters  of  John  Scatchard,  the  children 
of  Catherine  Briggs,  and  the  other  persons  described 
but  not  named  were  entitled  to  share  with  them. 

Mr.  E.  F.  Smith,  for  the  Petitioners.     , 

Mr.  Walker,  for  the  Scatchards  and  another  class  de- 
scribed, cited  Bromley  v.  Wright  (a). 

Mr.  Steere,  for  the  trustees. 

The  Viob-Chancbllor  : 

No  doubt  the  strict  and  accurate  meaning  of  the  terms 
specially  named,  is  persons  mentioned  nominatim,  if  not 
by  all  their  names,  by  some  at  least,  either  their  christ- 
ian or  their  surnames. 

(a)  7  Hare,  334. 
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1853.  If  the  words  had  been  specially  mmttoned^  then  the 

j^^      ,   word  **  q>e6ially^  would  have  meant,  not  expressly  named, 
Holmes.       but  mentioned  as  special  donees. 

In  Bromley  v.  Wright  the  legatees  were  not  named ; 
that  is  not  nominatim  s  yet  it  was  held  that  the  testator 
giving  his  residue  to  the  legatees  ^^  before-named,^  that 
meant  before  mentioned ;  and  that  the  legatees  mention- 
ed were  included,  though  not  expressly  named ;  that  is, 
the  word  fuxmed  was  used  as  mentioned.  The  question  in 
this  case  is,  whether  in  the  residuary  clause  the  testator 
meant  to  include  such  of  the  legatees  as  he  has  mentioned 
nominatim ;  or  did  he  mean  such  of  the  legatees  as  he 
had  before  mentioned  mmply. 

In  looking  at  the  various  legacies  referred  to,  where 
the  legatees  are  not  named,  it  is  to  be  observed  that  they 
are  legacies  to  classes.  Now,  as  to  some  of  those  classes, 
it  may  be  that  the  individuals  composing  them  were 
well  known  to  the  testator ;  or  it  may  be  that  he  did 
not  know  them  all,  and  that  it  was  more  convenient  to 
describe  them  as  a  class.  As  to  the  servants,  the  gift  is 
first  to  two  of*his  servants  by  name,  and  then  '^  to  each  of 
my  other  servants  who  shall  be  in  my  service  at  the  time 
of  my  decease  \**  these  he  could  not  possibly  name,  be- 
•  cause  he  could  not,  at  the  date  of  his  will,  know  who 
would  be  in  his  service  at  the  time  of  his  death. 

On  the  question,  then,  in  what  sense  the  testator  used 
the  words  specially  named^  he  has  himself  given  the  key 
to  the  interpretation  of  his  meaning.  If  he  meant  to 
give  his  residue  to  those  only  whom  he  mentioned 
nominatim,  why  should  he  exclude  from  participating 
in  that  gift,  a  class  of  persons  who  are  not  specially 
named,  and  who  yet  take  legacies?    [His  Honor  re- 
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ferred  to  the  gift  in  trust  to  invest,  to  produce  5/.  Ms.  1853. 

per  annnm  to  distribute  blankets.]     Under  this  clause  j^  ^ 

the  testator  must  have  considered  that  unless  he  spe-  Holmes. 
cially  excluded  the  parties  to  take  under  it,  they  would 
take  a  share  of  the  residue.  He  has,  by  expressly  ex- 
cluding them,  himself  given  a  clue  to  the  interpretation, 
or  rather  a  dear  enunciation  of  the  interpretation  which 
he  puts  on  the  words  specially  nfxmed. 

I  cannot,  without  disregarding  what  the  testator  has 
himself  told  us,  put  any  other  interpretation  on  the  words 
than  that  the  testator  meant  by  them,  legatees  specially 
mentioned.  I  do  not  by  this  at  all  decide  that  generally  . 
the  word  *^  named/^  is  as  strong  as  "  specially  named ; "" 
but  only  that  here  the  word  Specially,  is  not  used  for  the 
purpose  of  describing  those  who  are  mentioned  ncmir 
natim,  but  for  the  purpose  of  describing  those  legatees 
to  whom  a  special  benefit  is  given. 

I  see  no  distinction  between  the  gift  to  the  servants, 
and  the  gifts  to  the  other  classes  described ;  and  I  am  of 
opinion  that  all  the  legatees,  whether  described  nomina- 
iim  or  not,  excluding  of  course  those  who  take  under  the 
gift  for  the  distribution  of  blankets,  take  shares  in  the 
residue. 
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17th  jSw       ^^   *®  ^  ^^   ^^^-  ^-  ^^*   ^^^    TRUSTEES 
^ .-— ^'         RELIEF  ACT,  AND  KINCAID'S  TRUSTS. 

Husband  and 

Wife.  rr 

Settlement.       1  HIS   was  the  petition  of   Mrs.    Mowat^  formerly 

Z%lttU^t    ^^^^^  Kincaid,  a  daughter  of  Sophia  Kincaid.     By 

^^JL —       '  a  deed  of  the  8th  February  1839,  Sophia  Kincaid,  the 

A  mmied  wo-     mother  of  the  Petitioner,  declared  the  trusts  of  a  poKcy 
man  has  an  *       "^ 

equity  for  a  set-   for  500/.  on  her  life,  for  certain  payments,  and  subject 

tlement,  how-      thereto,  in  favour  of  her  two  daughters  Caroline  and  M. 

g^jQ^  A.  Kincaidf  equally,  on  their  attaining  twenty-one  or 

Where  a  mar-  marriage.      The  settlor  died  in  1861.      The  trustees 

™i?^^^"*  """  paid  into  Court  307Z.  6$.  lid.  as  the  bahmce  in  their 
entitled  to  a         ' 

fimd  of  153/.,      hands  in  trust  for  the  two  daughters  of  Sophia  Kincaid. 
her  husband 

bankrupt,  and  Caroline,  in  1846,  married  ATehia>aid  MouhU,  who 

unable  to  mam-  ,  .        - 

tain  her :  Held,  became  bankrupt  m  1861. 
as  between  ber 

and  her  bus-  j{„  Mowai,  the  Petitioner,  asked  for  a  settlement  of 

band  s  assig- 

nees,  that  the      her  moiety, 

whole  should  be 

settled  on  her.  There  was  no  property  besides  the  fimd  claimed ;  the 
husband  had  not  had  any  of  the  wife's  property,  and 
there  were  in  fact  no  special  circumstances  except  the 
bankruptcy  of  the  husband,  his  inability  to  maintain  his 
wife,  and  the  fimd  being  small. 

Mr.  Walford,  for  Mrs.  Mowat. 

It  will  be  contended  that  a  fimd  under  200/.  cannot  be 
settled,  but  must  go  to  the  husband.  [He  referred  to 
Lord  Erskine's  order  of  16th  Februaiy  1806,  Beames* 
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Orders,  464;  and  BawrdUhHV.Adtdr{a)].  Lord  Ilr$kme»  1853. 

order  does  not  take  away  the  right  of  a  married  woman  j^  ^ 

to  her  equity  for  a  settlement ;  it  only  dispenses  with  the  Kimcaio. 
consent  in  Court.  But  if  the  construction  were  other-* 
wise,  the  Court  had  no  power  to  make  such  an  order. 
The  rig^t  existed  before  the  order,  and  only  an  Act  of 
Parliament  could  take  it  away.  Besides,  the  order  only 
Implies  to  the  case  of  a  sum  payable  to  a  woman  before  she 
was  married.  Since  that  order,  Elwortky  v.  WieJuUd  (&) 
has  decided  that,  on  the  petiti<m  of  husband  and  wife,  a 
sum  will  be  paid  to  the  husband,  without  the  wife  w^ 
pearing  to  consent ;  but  on  the  express  ground  that  the 
wife  was  presumed  to  have  concurred.  Fodm  v.  Fimr 
ney  (c)  is  the  other  way ;  but  the  report  is  too  meagre 
to  be  relied  on.  In  JBe  Cutler  {d)  Sir  John  JRomiUyy 
M.*R.,  oyerruled  the  latter  case  after  great  delibera- 
tion. 

The  result  of  these  cases  is,  that  there  is  no  rule  that 
a  fimd  under  200/.  must  go  to  the  husband ;  but  some 
•  consent  of  the  wife  is  requisite.  She  has  a  right,  there- 
fore, to  same  settlement.  Then  as  to  the  quantity.  To 
show  that  she  might  have  more  than  one-half,  he  cited 
Napier  v.  Napier  («),  Dunhley  v.  Dunkley  (/). 

Here  the  husband  is  a  bankrupt;  there  are  three 
diildren,  and  the  whole  sum,  and  that  subject  to  costs, 
is  168/. 

Mr.  J.  jGT.  Palmer t  for  the  assignees. 

Ex  parte  Cutler  is  directly  against  Foden  v.  Finney^ 

(a)  3  Bro.  0.  0.  237.  (d)  14  Beav.  220. 

Ih)  1  Jac.  &  W.  69.  («)  1  Dr.  &  War.  410. 

(e)  4  Boas.  428.  (/)  16  Jur.  767. 
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1853.  and  against  the  previous  practioe,  and  is  therefore  not 

j^  ^  binding.    Lord  JErMne's  order  assumes  that,  as  to  a 

KiNCAiD.  married  woman,  no  consent  of  any  kind  was  requisite 
where  the  sum  is  under  200/L  The  assignees,  therefore, 
claim  the  whole,  unless  the  Court  is  bound  by  Ex 
parte  Cutler.  Supposing,  however,  the  wife  is  entitled 
to  same  settlement,  the  assignees  must  have  at  any  rate 
part  of  the  fund.  The  mere  fact  of  the  fund  being 
small  does  not  authorize  the  whole  to  be  taken  from 
the  assignees.  There  must  be  some  more  special  cir- 
cumstance. 

Mr.  Fischer^  for  the  personal  representatives  of  the 
donor. 

The  Vicb-Chancbllob,  without  calling  for  a  reply : 

The  first  question  is,  whether  the  wife  is  entitled  at 
all,  the  sum  being  under  200/. 

There  are  here  no  special  circumstances,  unless  the 
circumstances  of  the  husband  being  insolvent^  and  the 
sum  being  very  small,  can  be  so  considered.  The  rule 
of  equity  which  entitles  a  married  woman  to  have  a  set- 
tlement out  of  a  fund  to  which  at  law  her  husband  is 
entitled,  is  a  rule  dependent  on  a  very  different  principle 
from  the  other  rule,  which  is  a  rule  of  practice,  that,  if 
the  fund  is  under  200/.  the  wife^s  consent  in  Court  is  not 
required.  The  two  rules  do  not  stand  on  the  same  foot- 
ing. The  rule  which  entitles  a  wife  to  an  equity  for  a 
settlement  is  quite  independent  of  the  question  of 
amount ;  a  woman  is  as  much  entitled  to  a  settlement 
out  of  a  small  as  she  is  out  of  a  large  fund ;  whfle  the 
rule  which  requires  generally  the  consent  of  the  wife  in 
Court  in  order  to  wuve  her  right  to  a  settlementi  is 
founded  on  this,  that  the  Court  must  be  satisfied  that  a 
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woman  has  a  full  knowledge  of  her  right,  before  it  will  1853. 

permit  her  to  waive  it.  The  Court  eays,  where  the  ^— p— — ' 
sum  is  under  200^.,  it  will  not  require  that  mode  of  Kimcaid. 
ascertaining  the  wife's  oonsent.  But  that  rule  does  not 
prevail  if  she  chooses  to  insist  on  her  right  to  a  set- 
tlement. It  does  not  prevent  her  from  filing  a  bill,  if 
she  chooses  to  have  a  settlement.  I  am  not  aware  of 
any  rule,  that  if  a  married  woman  insists  on  her  equity 
for  a  settlement,  she  is  not  to  have  it  because  the  sum  is 
under  200/. 

It  is  true  there  was  formerly  a  general  impression  in 
the  profession,  that  the  two  rules  were  correlative ;  that 
they  stood  on  the  same  footing  as  a  matter  of  practice. 
I  am  glad,  however,  that  the  Master  of  the  Rolls  has  in 
the  case  cited  caused  the  profession  to  be  disabused  of 
that  impression ;  and  whether  I  should  have  hesitated  or 
not  to  do  so  if  the  point  had  first  come  before  me,  I 
have  no  hesitation  in  following  the  decision  of  the  Master 
of  the  Rolls,  which  appears  to  me  to  rest  on  sound 
reasoning,  and  to  hold  that  the  smallness  of  the  fund  will 
not  prevent  the  right  attaching. 

Then  as  to  the  quantum.  In  the  ordinary  case  of  there 
being  no  special  circumstances,  the  course  of  the  Court, 
not  the  rule, — ^for  there  is  no  positive  rule, — ^is  to  say  that 
the  wife  shall  have  half,  and  the  husband  or  his  assignees 
the  other  half.  But  if  there  are  special  circumstances, 
then  a  different  course  is  adopted,  and  the  Court  will 
give  either  the  whole  fund,  or  a  difierent  proportional 
part.  Here  the  special  circumstance  is,  that  the  husband 
is  in  a  condition  to  be  wholly  unable  to  support  his  wife. 
The  wife  and  children  have  no  other  support  beyond  the 
fund,  which  does  not  exceed  L68/.     If  half  of  that  were 
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1853.  to  be  given  to  the  hnsband^s  aangneeB,  and  half  to  be 

j^'^  settled  on  the  wife,  it  would  be  a  mere  ddosion,  a  mock- 

KiMCAiD.  ery,  to  call  that  a  settlement.  When  the  husband  has 
by  reason  of  insolvency,  no  means  of  maintaining  his  wife, 
and  there  is  no  property,  except  so  small  a  fund  as  this, 
that  appears  tome  to  be  a  sufficient  special  circumstance 
to  justify  the  Court  in  settling  the  whole  on  the  wife. 

The  order  will  in  terms  settle  the  fimd  on  Ifrs. 
Mowat  for  life,  for  her  separate  use ;  remainder  to  such 
of  her  children  as  shall  attain  twenty-one,  being  sons, 
or  being  daughters,  shall  attain  that  age,  or  many 
under  that  age,  with  liberty  to  apply  on  the  death  of 
Mrs.  Mowat.  That  will  leave  a  remainder  in  the  assig- 
nees of  the  husband,  if  there  shall  be  no  chfld  of  Mrs. 
Mowai  who  shall  take. 
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SWEETING  V.  SWEETING.  1853 : 

^p  18th  January. 

1  HIS  was  a  petition  by  the  Attorney-General,  praying     ^       "^  n^  ' 
that  the  receiver  in  the  cause  might  be  directed  to  pay    sta^es^  CW- 
to  the  Commissioners  of  Inland  Revenue,  the  sum  of     9truetumof. 
41251. 17#.  for  legacy  duty,  out  of  the  rents  and  profits  ^"^^^^ 

of  certain  estates.  

A  testator  gave 
tohia  sons 
John  Sweeting^  by  his  will  dated  20th  November  1844,  certain  real 

among  other  things  gave  power  to  his  sons,  when  in  pos-  estates,  with 

session  of  the  manor  and  lands  devised  by  his  will,  by  ^|q^  ^  ^ 

deed  appointment  in  writing,  attested  by  one  or  more  woman  they 

witness  or  witnesses,  to  limit  and  appoint  to  or  in  trust  Y^y^^  respect- 

'  ^'^  ively  many,  a 

for  any  woman  or  women  whom  he  or  they  should  re-  jointure  in  bar 

spectively  marry,  and  that,  either  before  or  after  such  ^  f  ?^?' 

marriage  or  marriages  respectively,  for  the  life  or  lives  of  appointment 

such  woman  or  women  respectively,  for  her  or  their  under  this 

jointure  respectively,  and  in  bar  of  dower,  any  annual  ^ST*'^??  \^ 

sum  or  rent  charge,  not  exceeding  400/.  per  annum,  to  45  Greo.  III.  c. 

be  issuing  out  of  and  chargeable  on  any  part  of  the  said  ^*  ^^  liable 

lands  or  hereditaments,  (viz.  certain  lands  and  heredita-       ®8^   ^  7* 

ments  devised  by  the  will)  whereof  he  or  they  should  be 

•  in  possession ;  with  the  usual  powers  and  remedies  for 

receiving  the  same. 

The  testator  died  shortly  after  making  his  will,  leaving 
hia  eldest  son  and  heir-at-law,  John  Hanhey  Sweeting ^ 
who  entered  into  possession,  under  the  will  of  his  father, 
of  certain  lands  devised  to  him  for  life  only,  with  re- 
mainder to  his  children  as  he  should  appoint ;  with  re- 
nuunder,  in  default  of  appointment,  to  his  children  as 
tenants  in  common  in  tail  general ;  with  cross  remainders. 
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John  Hankey  Sweeting  married  the  Respondent  Amdia 
Augusta  Sweeting^  and  died,  leaving  her  his  widow,  hav- 
ing previously  by  deed  appointed  to  her  for  life  for  her 
jointure  and  in  bar  of  dower,*  two  annuities,  amounting 
together  to  300/.,  free  and  clear  of  all  taxes  and  deduc- 
tions, and  charged  upon  the  lands  devised  to  him  for 
life  with  remainders  over,  as  above  mentioned.  He  died 
in  1841,  without  having  appointed  to  his  children,  leav- 
ing children  who,  on  his  death,  became  entitled  as  ten- 
ants in  common  in  tail.  The  widow  enjoyed  the  annuity 
from  the  death  of  her  husband,  but  never  paid  any  legacy 
duty  upon  it.  She  was  a  stranger  in  blood  to  the  testa- 
tor  John  Sweeting. 

The  Attorney-General  now  presented  his  petition  to 
have  the  sum  of  425/.  17«.,  the  proper  amount  of  legacy 
duty,  at  the  rate  of  10/.  per  cent.,  paid  by  the  jointress. 

Mr.  W.  M.  JameSf  for  the  Attorney-General,  cited 
Attomeg-Oeneral  v.  Lord  Henniher  (a),  Attorney-Oe- 
neral  v.  Pichard  (i). 

Mr.  Folleit  and  Mr.  Kinglake^  for  the  jointress,  cited 
Burridge  v.  BraddyHc)^  Blower  v.  Morret  (c/),  Heath 
V.  Bendy  (e). 

In  this  case  there  is  the  absence  of  that  which  would 
bring  the  case  within  the  Acts  45  Geo.  III.  c.  28,  and  36 
Geo.  HI.  c.  52.  It  is  not  a  gift.  The  cases  cited  on 
the  other  side  are  cases  distinguishable  from  this.  The 
distinction  between  Attomey-Oeneral  v.  Henuiker  and 


(a)  21  L.  J.,  Exch.  293.  (c)  1  P.  Wins.  127. 

(6)  3  M.  ft  W.  562,  ft  6  M.     (d)  2  Yes.  sen.  420. 
ft  W.  348.  (e)  IRuss.  543. 
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this  case  is  this:  here  the  testator  himself  directed  the 
appointment  to  be  as  a  jointure,  and  tn  bar  of  dower. 
The  qnestion  is,  whether  such  a  provision  contained  in  a 
will,  is  a  gifi  when  it  is  made  in  favour  of  a  person,  a 
stranger  to  the  testator. 

In  the  4th  section  of  the  45  Geo.  III.  c.  28,  the  words 
gift  and  given  govern  the  whole  clause.  Unless  there  is  a 
gift  it  is  not  a  legacy  chargeable.  Here  there  ib  no  gift ; 
there  are  no  words  expressing  gift,  and  no  subsequent 
acts,  treating  it  as  a  gift.  Indeed  it  is  absolutely  essen- 
tial to  the  effective  execution  of  the  power,  that  the  donee 
shalltreat  the  provision  not  as  a  gift.  The  son  could  not 
treat  it  as  a  gift.  The  testator  gave  to  the  son  power  to 
purchase  an  immunity  from  dower.  It  is  said  there  is 
no  estate  out  of  which  dower  could  issue ;  and  therefore 
there  is  no  consideration;  but  the  son  might  have 
other  estates ;  besides,  he  was  the  testator's  heir-at-law. 
The  testator  was  therefore  in  effect  relieving  his  own 
estate  in  favour  of  his  successors.  At  any  rate,  if  it  is 
a  gift  at  all,  it  is  a  gift  for  the  benefit  of  the  son,  and 
the  duty  ought  not  to  be  10/.  per  cent. 

Mr.  W,  M.  JameSf  in  reply. 

This  case  does  not  di£fer  from  the  case  in  the  Exche- 
quer, AUorHey-Oeneral  v.  Henniker  ;  and  the  only  real 
argument  on  the  other  side  is,  that  the  decisions  of  the 
Exchequer  in  matters  of  revenue  are  not  to  be  relied  on. 
The  appointment  must  be  read  as  if  it  were  in  the  ori- 
ginal will.  It  is  therefore  a  gift  of  an  annuity  by  the  tes- 
tator to  his  son's  wife  tn  lieu  of  her  dower.  That,  it  is 
said^  distinguishes  it  from  Lord  Henniker* e  case.  But  it 
is  not  a  distinction ;  the  son  is  merely  enabled  to  do 
what,  in  Henniker'e  case,  he  actually  did.  But  here 
there  was  no  estate  out  of  which  the  wife  was  dowable. 
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Besides,  the  instnunents  were  all  post-naptial  and  volim- 
tary.  Bat  if  the  wife  was  a  pnrchaaer,  that  wonld  only 
be  a  qaestion  what  was  the  value  of  her  dower.  Then  it 
is  said  there  is  a  condition ;  bat  that  does  not  prevent 
legacy  duty  attaching.  If  it  will,  a  condition  to  relin- 
quish any  fictitious  claim  might  shut  out  legacy  duty, 
and  so  the  Crown  could  alvmys  be  defeated. 

The  y icb-Changellob  : 

The  question  in  this  case  arises  upon  the  4th  section 
of  45  Greo.  III.  c.  28.  Now,  in  order  to  decide  this  case, 
it  most  first  be  considered  what  are  the  cases  of  liability 
with  regard  to  gifts  of  persona]  estate.  If  a  testator 
gives  a  legacy  out  of  personalty,  on  condition  of  the 
legatee  doing  some  act,  such  as,  for  instance,  taking  the 
arms  and  name  of  the  testator,  I  can  have  no  doubt 
about  the  legacy  being  liable  to  duty;  so  if  al^acy  were 
given  to  A.,  out  of  personal  estate,  on  condition  that  he 
should  convey  an  estate  of  his  to  a  third  party,  the  legauej 
would  be  liable  to  duty.  Again,  suppose  this  case ;  of  a 
testator  having  a  daughter,  a  widow,  with  childr^i,  and 
giving  her  a  sum  of  money  or  an  annuity,  out  of  person- 
alty, on  condition  of  her  maintaining  her  children ;  there 
can  be  no  doubt  that,  notwithstanding  the  condition  an- 
nexed, and  that  the  daughter  would  thereby  have  impos- 
ed upon  her  the  burthen  of  maintaining  her  children,  and 
so  would,  in  effect,  give  some  pecuniary  consideration  in 
return  for  the  legacy,  still  the  legacy  would  be  liable  to 
duty.  It  may  be  a  question  whether,  if  there  were  a 
gift  of  a  legacy  out  of  personalty,  on  a  condition  the  per- 
formance of  which  would  cause  something  to  be  returned 
to  the  personal  estate  of  the  testator,  whether  there  the 
duty  would  be  payable  on  the  whole  legacy,  or  whether 
there  would  be  a  deduction  in  respect  of  the  difference. 
Thus,  suppose  a  testator  were  to  say,  I  give  500/.  to 


SWBKTING 

V, 
SwBKTING. 
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A^  he  paying  100/.  to  my  executor^  the  legacy  would  1853. 

be  Bubstantially  400/.,  and  I  suppose  that  amount  only 
would  be  liable  to  duty. 

However,  it  appears  to  me,  that,  in  all  cases^ where  a 
legacy  or  an  annuity  is  ^ven  out  of  personalty  on  a  con- 
dition, although  in  one  sense  that  is  a  purchase  of  the 
thing  conditioned  to  be  done, — and  I  do  not  see  where  the 
line  is  to  be  drawn  between  one  condition  and  another, 
except  where  something  is  to  return  to  the  personal 
estate  of  the  testator, — ^in  every  case  where  a  testator 
gives  a  legacy  on  a  condition,  he  says  in  effect,  ^^  My  object 
is  to  have  a  certain  act  done ;  if  the  party  will  consent  to 
do  it,  I  will  give  him  a  legacy ;"  and  whatever  the  nature 
of  the  act,  the  testator  is  really  purchasing  something 
from  the  legatee.  Now  the  4th  section  of  the  Act 
enacts  [His  Honor  read  the  clause  and  proceeded]. 
The  word  "give,"  in  this  section,  is  applicable  to  both 
branches,  and  a  legacy  out  of  personal  estate  being  on  a 
condition,  does  not  make  it  less  a  gift  within  the  meaning 
of  this  section ;  and  the  same  meaning  must  be  applied 
to  the  word  "  give,^  both  as  to  personal  estate  and  real 
estate ;  therefore,  a  gift  of  money  out  of  real  estate  is  not 
less  a  gift  within  the  meaning  of  the  Act,  because  it  is 
upon  a  condition. 

If  the  testator  had  given  a  sum  of  money  charged  on 
real  estate  to  J..,  the  wife  of  his  son,  to  her  separate 
use,  on  condition  that  she  should  release  her  right  to 
dower  out  of  her  husband'^s  estate,  or  on  any  other  con- 
dition, that  would  clearly  be  liable  to  legacy  duty. 

If  in  a  simple  case  of  money  charged  upon  real  estate, 
and  given  on  a  condition,  the  money  is  liable  to  duty, 
then  let  one  step  more  be  considered :  suppose  a  testator 

Vol.  I.     N.  S.  z 
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Sweeting 
Sweeting. 


not  to  give  directly  to  A.^  but,  as  in  the  very  ordinary 
case,  to  such  one  or  more  of  A.'^s  children  as  A,  shaO 
appoint ;  then  if  A.  exercises  his  power  in  favour  of  one 
of  the  children,  it  is  clear  that  that  child  takes  under  the 
will ;  that  is  a  settled  rule  of  the  law  of  powers,  and  in 
that  case,  beyond  all  manner  of  doubt,  the  sum  of  money 
80  appointed  would  be  liable  to  legacy  duty ;  and  so  if  the 
gift  were  to  such  one  or  more  of  the  children,  &c.,  on 
condition  that  such  child  should  do  some  act,  that  con- 
dition would  not  vary  the  case  :  the  gift  would  stiU  be 
under  the  will,  and  liable  to  duty. 


Now  the  case  before  me  is  exactly  the  same  in  princi- 
ple as  the  case  I  have  supposed.  The  testator  has  created 
a  power  in  the  tenant  for  life  to  appoint  a  jointure 
to  any  wife  that  he  may  marry,  but  if  he  appoints,  it 
is  to  be  on  condition  that  the  wife  shall  release  her 
dower;  whether  the  dower  she  is  to  release,  is  her 
dower  out  of  the  particuUir  estate  devised,  or  generally, 
does  not  appear ;  but  that  is,  I  think,  inunaterial.  For 
the  reasons  that  I  have  already  given,  I  do  not  see  how 
the  condition  imposed  by  the  testator,  that  the  party  tak* 
ing  should  do  a  given  act,  varies  the  case  from  that  of  a 
testator  making  a  direct  gift  on  condition. 

Whether  the  appointment  may  be  exercised  by  deed  or 
by  will, — ^and  whichever  way  it  is  actually  exercised ;  if  it 
is,  as  I  think  it  is,  established  that  the  question  turns 
on  the  original  instrument,  the  will  of  the  testator ;  that 
the  legacy  is  to  be  treated  as  passing  under  that  will, — ^it 
is  immaterial  whether  the  condition  is  imposed  by  the 
instrument  executing  the  power  and  pointmg  out  the 
donee,  or  by  the  original  will  creating  the  power. 


As  to  the  cases  in  the  Exchequer,  the  only  part  of 
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those  cases  on  which  I  should  be  at  all  disposed  to  ob- 
serve, is  the  passages  in  which  the  language  of  the  Court 
tends  to  create  a  doubt,  whether  if  the  performance  of  the 
condition  involved  the  giving  up  of  property,  the  legacy 
duty  ought  to  be  paid  only  on  the  difference.  For  the 
reasons  I  have  given,  I  should  not  have  thought  there 
was  any  reasonable  doubt  on  that  point ;  there  may  be  a 
doubt  whether,  if  the  condition  involves  the  return  of  pro- 
perty to  the  estate  itself,  the  full  legacy  duty  should  be 
paid ;  and  possibly  that  is  the  point  to  which  the  minds 
of  the  learned  Judges  were  adverting.  In  other  respects, 
those  cases  appear  to  me  to  be  simply  carrying  out  a 
principle  to  its  legitimate  consequences ;  and  if  I  had 
much  more  doubt  about  them  than  I  have,  I  should  feel 
almost  bound  to  foUow  two  decisions  so  fully  considered. 


387 


1853. 


Sweeting 

V. 
SWEBTIMO. 


My  decision  must  therefore  be  in  favour  of  the  Crown, 
and  the  duty  claimed,  of  10/.  per  cent.,  must  be  paid. 


z2 
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BIRD  t;.  WEBSTER. 


solute  interest. 


John  bird  made  his  wiD  in  1833  as  foDows  :— 
Construction.  After  enumerating  the  items  of  his  property,  amomiting 
What  gives  ab-  to  5000/.,  he  continued,  ^^  In  case  I  die  without  any  other 
will,  I  wish  Mr.  Webster  and  Mr.  John  Stacey  to  ascer- 
tain the  property,  and  to  invest  it  in  the  public  funds, 
1000/.  in  each  child^s  name,  and  1000/.  in  my  wife^s ;  the 
interest  to  be  received  by  them  regularly  for  their  life,  and 
afterwards  to  their  descefidants^  except  my  wife^s,  which 
is  at  her  death  to  be  sold  out  and  divided  among  them, 
except  200/.  to  M.L.*$  child  by  me. — Signed,  John  Bird!^ 
On  the  same  paper  was  the  following  codicil : — "  1834, 
January  14.  The  above  is  increased,  by  the  working  up 
of  stock,  to  about  6500/.  I  wish  the  same  division  and 
appropriation,  except  that,  as  any  share  falls  in,  it  may 


Testator  set 
out  a  schedule 
of  his  pro- 
perty, calling 
It  5000/.     He 
then  directed 
1000/.  to  be  in 
vested  in  each 
child's  name, 
and  1000/.  in 
his  wife's ;  in- 
terest to  them 
for  their  life, 
and  afterwards 


to  their  descend-  be  added  to  the  others,  in  case  the  original  holder  shall 

ants,  except  his 

wife's,  which 

was,  at  his 

death,  to  be  sold 

and  divided 

among  them, 

except  200/.  to 

If.  £.'t  child 

by  him.     Then 

followed  in  the 


have  no  children.     N.B. — The  property  is  always  m^ant 
to  descend  to  lawful  children.'*^ 

The  testator  died  in  March  1834,  leaving  four  daugh- 
ters and  no  other  children  surviving.  Administration  was 
taken  out  by  Webster  alone.    The  widow  died  in  1852. 


The  petition  was  by  two  of  the  daughters  unmarried, 
and  the  trustees  of  the  two  others,  and  prayed  that  it 


same  paper : 

"  The  above  is 

increased,  by 

the  working  up 

of  stock,  to  5500/.     I  wish  the  same  division  and  appropriation, 

except  that,  if  any  share  falls  in,  it  mav  be  added  to  tne  others,  in 

case  the  original  holder  shall  have  no  children.''     The  testator  died, 

leaving  four  daughters. 

Held,  that,  by  the  will  alone,  the  daughters  would  have  taken 
absolute  interests ;  but  that  by  the  will  and  codicil  together,  they  took 
interests  which,  if  absolute  in  the  first  instance,  were  defeasible. 
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might  be  declared  that,  under  the  circumstances,  each  .        1853. 

daughter  had  become  (subject  to  the  legacy  of  200/.)  ^"bird""^^ 
entitled  absolutely  to  one-fourth  of  the  residue,  and  that  9. 

the  one-fourth  might  be  piud  accordingly.     There  was  no  Wbbstkr. 
of  either  of  the  testator's  daughters. 


Mr.  C.  Barber  and  Mr.  C.  Hall,  for  the  Petitioners, 
cited  Attomey-Oeneraly.  Bright  (a),  Jordan  v.  Loweib)^ 
Wyth  V.  Blackman  (c) . 

Mr.  Freeling^  for  the  administrator,  was  not  called 
upon. 

The  y iob-Chancbllob  : 

This  will  is  very  inartificial,  though  it  is  not  ungram- 
matically expressed.  It  seems  to  have  been  framed  by 
the  testator  himself,  and  to  contemplate  the  probability 
of  his  making  another  will ;  but  I  have  seldom  seen 
a  will  so  inartificial  in  which  the  general  intention 
is  more  apparent.  The  two  instruments  are,  it  must  be 
presumed,  on  the  same  sheet  of  paper,  for  the  second 
begins  thus :  '*  The  above  is  increased,^  &c.  They  ap- 
pear to  have  been  written  at  some  interval  of  time,  the 
first  being  dated  June  1883,  the  second  January 
1884.  In  the  first  the  testator  begins  by  setting  out,  in 
a  tabular  form,  what  is  intended  by  him  as  an  account 
of  the  then  state  of  his  property ;  and  he  seems  to  have 
considered  that  his  property  f^mounted  to  5000/.  Then 
follows  a  statement  of  his  having  some  debts,  the  amount 
of  which  appears  to  have  been  very  small ;  and  then  he 
goes  on  :  ^*  In  case  I  die  without  any  other  will,  I  wish 
Mr.   WebMter  and  Mr.  John  Stacey  to  ascertain  the 

(a)  2  Keen,  57.  (6)  6  Beav.  351. 

(e)  1  Yea.  sen.  196. 
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1853.  property,  and  to  invest  it  in  the  public  fiinds,  1000/.  in 

3,^^  each  child's  name,  and  lOOOZ.  in  my  wifeV"    Thus  far, 

V.  there  is  no  gift  either  of  principal  or  interest :  all  that  is 

wsBSTXR.  directed  is  investment.  Whether  the  testator  meant  that 
investment  to  be  in  the  sole  name  of  each  child  and  of  the 
wife,  or  whether  in  the  names  of  the  children  jointly  with 
that  of  Webster^  and  of  the  wife  jointly  with  that  of 
WebsteTy  is  immaterial,  because  it  is  quite  apparent  that 
I  cannot  draw  any  inference  in  favour  of  the  gift  of  the 
shares  absolutely  from  the  direction  to  invest,  for  the 
reasons  which  I  shall  presently  mention.  The  will  th^i 
proceeds :  ^^  The  interest  to  be  received  by  them  regu« 
larly  for  their  life.^  The  effect  of  this  is  to  give  to  each 
child  an  interest  for  life  in  1000/.,  and  to  the  wife  an 
interest  in  1000/.  for  her  life.  Then  comes  the  expres- 
sion on  which  the  question  in  this  case  turns,  '^and 
afterwards  to  their  descendants.^'  Now,  if  the  will 
stopped  there,  if  there  were  no  more,  I  should  be  bound 
to  come  to  the  conclusion  contended  for  by  the  Peti- 
tioners ;  for,  where  there  is  a  gift  to  A.  for  life,  re- 
mainder to  the  descendants  of  J..,  it  is  clear  that,  if 
real  estate,  it  is  an  estate  tail;  if  personal  estate,  it 
gives  him  the  absolute  interest.  But  this  is  not  all  in 
this  case :  the  language  following  is,  "  Except  my  wife's, 
which  is  at  her  death  to  be  sold  out,  and  divided  amon^ 
tkem.^  So  that  what  the  testator  says  is,  the  interest 
of  1000/.  is  to  be  enjoyed  by  each  child  for  life ;  the  in- 
terest of  1000/.  is  to  be  enjoyed  by  the  wife  for  life,  and 
afterwards  to  their  descendants;  that  is,  to  their  de- 
scendants respectively,  except  the  wife's ;  he  excludes 
the  wife's  1000/. ;  that,  is  at  her  death  to  be  sold  and 
divided  among  them.  Now,  it  is,  I  understand,  admitted 
that  them  does  not  mean  all  the  persons  before  men- 
tioned, but  means  the  children,  excluding  the  wife. 
Then  this  is  to  be  divided  among  them^  "except  200/.  to 
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M,  LJ's  child  by  me.""    He  declares,  therefore,  that  out  1858. 

of  the  10002.  which  on  his  widow's  death  is  divisible,  a  ^""bird"^ 

sum  of  200/.  is  to  go  to  his  child  by  M.  Z.,  and  the  re-  «. 

mainder  of  the  lOOOZ.  to  his  four  daughters.  Wkbstkr. 

If  the  will  stopped  even  there,  I  do  not  know  how  I 
could  avoid  the  conclusion  contended  for  by  the  Peti- 
tioners, that,  as  to  the  other  sums  of  1000/.  each  to  the 
children,  it  would  be  an  absolute  gift  to  each  child. 

The  subsequent  instrument,  however,  which  I  may  term 
a  codicil,  gives  the  testator^'s  interpretation  of  what  he 
meant  to  be  the  effect  of  his  gifts.  Having  in  his  will 
adverted  to  the  fact  that  his  property  amounted  to  5000/., 
which,  if  divided  into  fifths,  gives  1000/.  to  each,  that  is, 
1000/.  to  each  child,  and  1000/.  to  his  wife ;  he  now,  in 
his  codicil,  adverts  to  the  fact  that  he  has  increased  his 
property ;  he  says,  *^  The  above  is  increased,  by  the  work- 
ing up  of  stock,  to  about  5500/.  I  wish  the  same  divi- 
sion and  appropriation."  Now,  if  the  codicil  stopped 
there,  the  effect  would  be  that,  instead  of  5000/.,  5600/. 
would  be  divisible  in  fifths ;  but  then,  in  the  language 
immediately  following,  the  testator  gives  his  own  inter- 
pretation. He  says,  ^'  Except  that,  as  any  share  falls  in,  it 
may  be  added  to  the  others,  in  case  the  original  holder 
shall  have  no  ehildren.^^  Now,  here  he  introduces  a  varia- 
tion in  the  division.  What  is  the  meaning  of  the  ex- 
pression, ^'  As  any  share  falls  in,  it  may  be  added,^  &c., 
&c.?  I  think  the  testator  clearly  intended  by  it  that,  upon 
the  death  of  eitherof  the  personate  whom  life  interests  were 
^ven,  that  person's  share  should  be  added  to  the  other 
shares,  in  case  the  original  holder  should  have  no  chil- 
dren. I  think  the  interpretation  to  be  put  on  the  words 
*^  original  holder  *' is,  that  it  does  not  mean  any  person 
holding,  whether  as  original  donee,  or  as  a  descendant  of 
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1353.  a  donee,  bnt  only  the  first  holder;  then,  on  the  death  of 

Bird  ^^7  ^°®  ^^  ^®  danghterB,  the  first  holders,  in  case  that 

V.  daughter  should  have  no  children,  the  share  of  which 

WBB8TSR.      ^j^^  daughter  enjoyed  the  interest,  was  to  be  added  to 

the  other  shares,  and  to  go  and  be  enjoyed  in  the  same 

manner  as  the  other  shares. 

The  testator  then  adds  the  N.  B.  Now,  I  agree 
with  Mr.  Barber^  that  in  that  N.  B.  the  word  «<bw- 
fid  '*  is  the  emphatic  word.  The  testator,  bearing  in 
mind  that  he  had  a  natural  child,  might  contem- 
plate, while  he  was  making  a  provision  for  that  natural 
child,  that  when  making  a  provision  for  children  gene- 
rally, he  might  be  supposed  to  intend  to  indnde  na- 
tural children,  and  he  might  wish  to  guard  against 
that  natural  inference  by  expressly  exduding  any  but 
lawful  children.  But  in  both  instruments  he  uses 
the  word  children.  If  I  were  obliged  to  decide  the 
question,  I  think  it  probable  that  I  should  come  to  the 
conclusion,  that  in  this  will  the  word  ^<  children^  meant 
to  inchide  descendants;  but  it  is  unnecessary  for  me  to 
decide  that  point,  for  I  think  it  impossible  to  decide  that 
the  daughters  are  at  present  entitled  to  more  than  th6 
income  for  their  lives.  The  testator  has  said,  ^'  that  as 
any  share  falls  in,^  which  I  construe  as  meaning,  as  any 
daughter  dies,  her  share  shall  go  over  in  case  she  shall 
have  no  children.  Whether  that  means,  in  case  she 
shall  never  have  children,  or  whether  it  means,  in  case 
at  the  time  of  her  death  she  shall  have  no  children,  or 
whether  children  means  children  only,  or  descendants, 
it  is  not  necessary  to  decide.  In  either  case,  if  at  her 
death  there  shall  not  be  the  persons  described  in  the 
passage  referred  to,  her  share  is  to  go  over.  So  that  if 
the  interpretation  contended  for  by  the  Petitioners  is 
light,  and  that  she  has  an  absolute  interest,  it  would  still 
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be  liable  to  be  defeated  imtil  the  events  pointed  out  shall  1853. 

have  happened,  which  cannot  be  ascertained  tiQ  the  Bird 

death.    If  the  interpretation  contended  for  by  the  Peti-  v. 

tioners  is  the  right  one,  the  question  does  not  yet  arise,      Wbhstbr. 

whether  on  the  death  of  any  one  of  the  daughters,  her 

share  would  go  to  her  children  or  to  her  descendants; 

the  only  question  at  present  is,  whether  in  the  event  of 

there  being  no  child,  her  share  would  not  go  over.     I 

think  it  dear  that  it  would,  and  that,  even  if  the  shares  of 

the  daughters  are  absolute  interests,  they  are  liable  to  be 

defeated.     It  appears  to  me  that  at  present  all  that  can 

be  decided  is,  that  the  daughters  do  not  take  absolute 

and  indefeasible  interests,  but  are  only  entitled  to  take 

the  income  for  their  lives. 

The  Court  was  pressed  to  decide,  whether,  in  the  ev^t 
of  there  being  children,  children  only,  or  descendants 
would  take ;  but  declined,  in  the  absence  of  parties  who 
might  daim  in  the  character  of  descendants,  to  decide 
that  point. 
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1853: 

20th  and  21st 

January 
*^         ^         ' 

Practice, 

Pleading. 

Production  of 

Documents. 

Certainty  of 

Allegation. 


A  bill  alleged 
the  Plaintiff  to 
be  entitled,  un- 
der wills  which 
it  set  out,  as 
tenant  in  tail ; 
it  alleged  that 
the  Defendants 
claimed  under 
the  same  will 
as  tenants  in 
fee.    The  ques-  entitled, 
tion  as  raised 
by  the  pleading 
was  one  of  pure 
construction  of 
these  wills. 
The  bill  also  al- 
leged the  Plain- 
tiff's pedigree 
as  tenant  m 
tail.    The  an- 
swer  ignored 
the  pedigree, 
but  adnutted 


WRIGHT  V.  VERNON. 

The  bill  in  this  case  was  filed  by  William  Wright 
against  Leicester  Vernon  and  Emily  his  wife,  and 
others.  It  alleged  that  Sir  Thomas  Samwell^  being  seised 
of  certain  real  estates,  by  bis  wiU,  dated  1st  November, 
1778,  to  the  use  of  his  son,  Thomas  SamwelL,  for  life, 
remainder  to  his  first  and  other  43ons  in  tail  male ;  and, 
after  certain  limitations,  to  Thomas  Fuller  Drought  for 
life,  remainder  to  his  sons  successively  in  tail  male,  re- 
mainder to  his  (the  testator's)  right  heirs  for  ever. 


All  the  intermediate  limitations  became  exhausted, 
and  Thomas  F.  Drought  became  entitled  for  life,  and 
enjoyed  the  estates,  and  died  in  1843,  without  issue; 
and  thereupon  the  right  heirs  of  Sir  T.  Samwell  became 


The  bill  then  stated  a  series  of  facts,  by  which  it  ap- 
peared that,  in  1808,  Thomas  F.  Drought  and  Frances 
Ann  Langham  and  Phillis  Langham  were  the  co-heirs 
and  co-parceners  of  the  testator.  Sir  T.  SamwelL  In  1827, 
Frances  A.  Langham  made  her  will,  which,  after  divers 
limitations,  contained  an  ultimate  limitation  to  the  right 
heirs  of  Sir  T.  SamweU  (the  father  of  the  testator)  by 
Mary  his  second  wife. 


the  possession 

of  documents  tending  to  evidence  that  pedigree.     Held,  that  the 

Plaintiff  was  entitled  to  production  of  them. 

A  bill  alleged  that  A.  left  B.,  his  niece,  and  C,  his  great  nephew, 
his  co-heirs,  who  thereupon  became  the  right  heirs  and  issue  in  tail 
of  D.  Held,  that  this  was  a  sufficiently  certain  allegation  of  the 
title  of  B.  &  C.,  as  such  co-heirs  and  issue  in  tail  claiming  through  A. 
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Phillis  Langham  made  her  will  at  the  same  time,  and 
it  contained  the  same  ultimate  limitation. 

The  bill  then  alleged  facts,  showing  that,  in  1849,  ail 
the  limitations  under  the  wills  of  these  two  ladies,  pre- 
ceding the  ultimate  limitations,  had  failed;  and  then 
followed  this  passage :  **  That  the  said  limitation  con- 
tained in  the  said  wills  to  the  right  heirs  of  Sir  ThovMs 
Barnwell^  the  father,  created,  as  Plaintiff  is  advised, 
according  to  the  true  construction  of  the  said  wills,  an 
estate  tail  to  the  issue  of  the  said  Sir  Thomas  SamweU, 
the  father,  by  Mary^  his  second  wife,  and  descendible  as 
if  such  estate  tail  had  descended  from  the  said  Sir  Tho- 
mas  SamweU  to  the  issue  of  his  second  marriage." 

The  bill  then  proceeded  to  state  the  pedigree  of  the 
person  through  whom  the  plaintiff  claimed ;  and,  after 
stating  various  links  of  it,  stated  that  one  Athertan 
Watson  died  in  May  1851,  leaving  his  grand  nephew, 
W.  Z.  Woodford  (one  of  the  Defendants)  and  his  niece 
Charlotte  Henrietta  Wright^  the  plaintiff's  late  wife, 
his  co-heirs  and  co-parceners,  who  then  became  the  right 
heirs  and  issue  in  tail  and  co-parceners  of  Sir  Thomas 
Samwellt  the  father,  by  his  wife  Mary ;  and  that  the 
estates  created  by  the  wills  of  F.  A.  Langham  and 
PhiUis  Langham  to  the  right  heirs  and  issue  in  tail  of 
Sir  Thomas  SamweU^  the  father,  by  his  wife  Mary^ 
vested  in  said  W.  Z.  Woodford  and  Charlotte  Henrietta 
Wright  accordingly;  and  that  Charlotte  Henrietta 
Wright i  on  the  death  of  Atherton  Watson^  became  enti- 
tled to  an  estate  tail  in  possession  of  and  in  one  half  part 
of  the  two  undivided  third  parts  of  Sir  Thomas  Sam- 
weU the  testator's  estate. 


1858. 


WaiOHT 
Ybrnon. 


The  biU  then  stated  a  disentailing  deed,  by  which,  in 
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1851,  C.  H.  Wright  barred  her  estate  tail,  and  resettled 
it  upon  limitations,  under  which,  in  the  events  which 
happened  on  the  death  of  C  H.  Wright^  which  took 
place  in  November  1851,  the  Plaintiff,  her  husband, 
took  her  one-third  part  of  the  estates  in  fee. 


The  bill  then  went  on  to  state  that  Leicester  Vernon 
and  his  wife,  and  certain  others  of  the  defendants,  set  up 
an  adverse  claim  to  the  estates,  and  pretended  that  on 
the  true  construction  of  the  wills  o{  F.A.  Langham  and 
P.  Langham^  an  estate  in  fee  simple  was  devised  to  the 
person  who  answered  the  description  of  the  right  heir 
of  Sir  T.  Samwett  at  the  respective  times  of  the  deaths 
of  F.  A.  Langham  and  P.  Langham,  in  remainder  ex- 
pectant upon  the  preceding  limitations  contained  in 
their  wills ;  and  that  the  Defendants  alleged  that  one 
Thomas  8.  W.  Samwell  was  the  person  who  at  those 
times  answered  that  description,  and  that  he  therefore 
then  took  an  estate  in  fee. 

The  biU  then  alleged  that  the  Defendants  churned 
under  the  will  of  the  wife  of  Thomas  8.  W.  8amweUj  to 
whom  he  had  devised  his  estates  in  fee ;  that  the  De- 
fendants and  W.  Vernon  and  his  wife,  or  their  trustees, 
had  been  and  were  in  possession  of  the  estates  claimed 
by  the  Plaintiff. 


The  bill  then  stated  that,  in  1851,  the  Plaintiff  and  C 
H.Wright^  his  wife  then  living,brought  ejectment  against 
certain  of  the  Defendants,  to  recover  such  estates ;  but 
that  such  action  of  ejectment  could  not  be  prosecuted, 
because  the  legal  estate  was  outstanding  in  mortgagees; 
and  then  after  various  charges,  there  was  the  usual 
charge  of  books  and  papers. 
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The  prayer  was,  to  have  it  declared  that  C.  H.  Wright 
became,  on  the  death  of  AiherUm  Watson^  tenant  in  tail 
of  one-third  part  of  the  estates  of  the  testator  Sir  71 
Samwelly  and  that,  on  her  death,  by  the  disentailing 
deed,  the  Plaintiff  became  entitled  in  foe,  and  that  he 
might  be  let  into  possession. 

The  answers  of  X.  Venum  and  his  wife  admitted  the 
facts  stated  in  the  biD,  down  to  the  exhaustion  of  the 
limitations  in  the  wills  of  F.  A.  Lomgham  and  P.  Lang^ 
ham,  preceding  the  ultimate  limitations  to  the  right 
heirs  of  Sir  T.  SamweU^  the  father,  by  his  wife  Mary ; 
and  submitted  that  the  said  limitations  constituted  an 
estate  in  fee  simple  in  the  person  who  answered  the  de- 
scription therein  contained,  and  denied  that  the  limi- 
tations created  an  estate  tail.  As  to  the  pedigree  of 
TF.  X.  Woodford  and  C  XT.  Wright^  the  answers 
ignored  whether  Atherton  WatMon  did  leave  them  his 
grand  nephew  and  niece,  or  whether  or  not  his  co-heirs 
and  co-parceners ;  and  throughout  it  denied  the  title  of 
C  H.  Wright  as  tenant  in  tail. 

The  answers  admitted  the  possession  of  documents  set 
forth  in  a  schedule,  relating  to  the  real  estates  men- 
tioned in  the  bill. 

A  motion  was  now  made  for  the  production  of  the 
documents  contained  in  the  schedule. 


847 


1853. 


Wright 
Yermon. 


The  schedule  referred  to  documents  of  various  kinds ; 
and,  among  others,  to  copies  of  a  suppo$ed  pedigree  (in* 
eluding  the  pedigree  of  the  Plaintiff  as  well  as  of  the 
Defendants),  prepared  for  the  use  of  counsel  for  the  De- 
fendants in  previous  proceedings  taken  by  the  Plaintiff 
and  his  deceased  wife ;  fifty  extracts  from  parish  registers 
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obtained  by  the  Defendant  L.  Vernon  for  his  defence  to 
the  action  of  ejectment ;  and  a  pedigree  obtamed  from 
the  Herald^8  College,  and  paid  for  by  the  Defendant  X. 
Vernon. 


Mr.  Malins  and  Mr.  Smythey  for  the  Plaintiff. 

The  substantial  question  is,  whether  the  limitations  in 
the  wills  of  JP.  A.  Langham  and  P.  Langham  to  the 
right  heirs  of  Sir  T.  Samwell  by  his  wife  Mary^  gave  an 
estate  tail  or  an  estate  in  fee.  We  say  it  gave  an  estate 
tail ;  that  point,  however,  cannot  now  be  argued.  But 
the  Defendants  also  say,  we  do  not  show  our  pedigree  as 
heirs  of  the  bodies  of  Sir  71  Samwell  and  MaryYna  wife, 
and  put  us  to  proof  of  that.  They  have  in  their  posses- 
sion documents  which  evidence  our  pedigree ;  and  they 
are  bound  to  produce  them.  They  do  not  deny  the 
links  of  our  pedigree^  they  only  ignore  them ;  but  they 
admit  the  documents  relate  to  the  estates  in  question  in 
the  bill. 

Some  discussion  took  place  as  to  documents,  which, 
it  was  said,  were  privileged;  and  on  the  Phuntiff*s 
counsel  concluding  their  opening  of  the  case,  the  Vice- 
Chancellor  directed  the  counsel  for  the  Defendants 
to  confine  their  argument  to  the  question  of  producing 
the  documents  evidencing  the  pedigree,  and  the  copies 
of  the  wills  of  Sir  T.  Samwell  and  of  F.  A.  Langham 
and  P.  Langham ;  the  latter  point,  however,  was  given 
up  by  the  Defendants. 

Mr.  Campbell  and  Mr.  Bagshawe^  for  the  Defendants 
Z.  Vernon  and  wife. 


The  answer  ignores  the  title  of  the  Plaintiff;  it  could 
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do  no  more ;  it  could  not  absolutely  deny  the  pedigree 
alleged  by  the  Plaintiff;  for  how  could  the  Defendants 
know  who  were  the  ancestors  of  the  person  through 
whom  the  Plaintiff  claimed  i  What  is  really  asked  here 
by  the  motion  is  information  relating  to,  and  divulging 
our  title,  which,  if  the  Court  should  decide  the  construc- 
tion in  one  way,  viz.  that  it  is  an  estate  in  fee,  the  Plain- 
tiff has  no  right  to  at  all ;  information  as  to  a  title,  to 
which  in  that  case  he  would  be  a  perfect  stranger,  and 
which,  though  he  might  use  it  for  the  benefit  of  a 
third  person  and  for  our  detriment,  he  never  could  use 
for  his  own  benefit.  The  bill  has  been  stated  by  the 
counsel's  plaintiff  to  be,  and  is,  a  bill  for  equitable  eject- 
ment. If  the  Plaintiff  were  bringing  ejectment  at  law, 
he  must  rest  on  his  own  proofs ;  it  is  clear  he  could  not 
ask  for  the  Defendants^  documents.  Why,  then,  should 
he  now  do  so ! 


A  Plaintiff  in  equity,  to  be  entitled  to  seethe  Defend- 
ant's documents  on  the  ground  of  their  evidencing  the 
Plaintiff's  title,  must  show,  at  least,  a  prima  facie  title. 
Here  he  does  not  do  that ;  the  title  depending  on  the  con- 
struction, and  being  therefore  on  the  face  of  the  bill  un- 
certain. If  the  Plaintiff  is  not  tenant  in  tail, — ^and  whe- 
ther he  is  or  not  is  doubtful  on  the  allegations  of  the  bill 
itself,  as  founded  on  the  documents  set  out, — he  has  no 
interest  in  the  Defendants'  documents ;  and  a  Plaintiff 
in  equity  must  show  an  interest  in  the  documents,  to  be 
entitled  to  their  production.  [They  cited  Burbidge  v. 
Robinson  (a),  Gethin  v.  Gale  (ft),  Taylor  v.  Milner  (c), 
Adams  v.  Fisher  (d),  Storey  v.  Lennox  (c).] 


(a)  2  M<N.  &  Gord.  242. 
(5)  CiLed  in  Amb.  354. 
(c)  II  Ve8.  41. 


(^0  3  Mjl.  &  Or.  626. 
{e)  1  Myl  &  Or.  525. 
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1853.  Mr.  Russell  and  Mr.  RenshaWj  for  the  trostees  of  Mr. 

Wright  '      *?^  ^^'  Vernon. 

V, 

Vkkngn.  Mr.  MalinSy  in  reply. 

The  Viob-Chakcbllor  : 

Some  of  the  docmnents  of  which  the  Plaintiff  seeks  to 
have  production,  are  deeds  relating  to  the  estates  in 
question ;  and  the  ground  on  which  he  seeks  production 
IS,  that  they  show  the  particulars  of  the  parcels.  If 
that  were  necessary  for  the  Plaintiff  to  assist  him  in  the 
contest,  he  would  have  a  right  to  the  production,  but  it 
will  not  assist  him  at  all :  the  question  at  issue  does  not 
in  the  least  degree  depend  upon  the  amount  or  par- 
ticulars of  the  parcels;  and  as  to  those  docum^itsi 
therefore,  the  Plaintiff  is  not  entitled  to  production. 

Then  there  are  copies  of  a  supposed  pedigree,  made  for 
the  use  of  the  counsel  for  the  Defendants,  to  instruct 
counsel  in  particular  proceedings;  not  as  admission  of 
pedigree,  but  made  merely  for  the  purpose  of  informing 
counsel  what  was  the  representation  of  the  Defendants 
as  to  their  own  and  the  Plaintiff  ^s  pedigree.  The  Plain- 
tiff is  not  entitled  to  these. 

Then  there  are  fifty  extracts  from  parish  registers, 
obtained  by  the  Defendants,  to  enable  them  to  conduct 
their  defence  in  the  action  of  ejectment,  an  action  in 
which  the  Plaintiff  was  the  very  Plaintiff  in  this  suit, 
desiring  to  try  the  question  whether,  on  the  constructiott 
of  the  wills  of  the  two  ladies  named,  the  estates  created 
by  them  were  estates  tail,  or  estates  in  fee ;  the  Plaintiff 
says  he  is  entitled  if  those  estates  were  estates  tail :  the 
question  is  a  legal  question ;  but  by  reason  of  the  legal 
estate  being  outstanding  in  mortgagees,  it  could  not  be 
tried  in  the  action  at  law.   The  Defendants  to  that  action 
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pro?ided  for  their  defence  in  it,  extracts  from  registers, 
for  the  purpose  of  showing  their  pedigree,  which  is,  in  a 
great  measure,  the  same  as  the  Plaintiff's.  The  eject- 
ment is  now  at  an  end  or  suspended,  and  those  docu- 
ments remain  in  the  poasession  of  the  Defendant,  and 
the  Plaintiff  asks  that  they  should  be  produced.  Why 
should  they  not!  Why  is  the  circumstance  that  they 
were  procured  for  the  action  at  law,  a  reason  why  they 
should  not  now  be  produced!  If  they  had  been  pro- 
cured for  this  very  litigation,  they  must,  I  think,  be 
produced.  In  Story  v.  Lennox  the  contest  was,  whether 
a  policy  of  insurance  was  valid,  and  whether  the  o£Bce 
was  bound  to  pay :  the  office  resisted  payment  on  the 
ground  of  circumstances  afiecting  the  insurer.  Lenr 
MMT,  who  was  the  party  interested  in  the  policy,  and 
claiming  payment,  had  had  personal  communications  with 
various  individuals,  for  the  purpose  of  obtaining  from 
them  information  relating  to  the  insurers;  that  was 
information  obtained  from  strangers,  and  for  the  pur- 
pose of  the  contest ;  yet  he  was  obliged  to  produce  the 
documents.  [His  Honor  referred  to  the  judgment  in 
that  case,  and  proceeded.]  Here  the  documents  in  quesr 
tion  are  not  confidential,  but  merely  extracts  from  pa- 
rish registers,  and  the  Defendant  must  produce  them. 


1853. 


Wright 

YXRNGN. 


Then,  as  to  the  pedigree  obtained  from  the  Herald's 
College,  the  only  objection  made  to  that  is,  that  it  was 
obtained  at  the  Defendant's  expense.  That  is  not  a 
valid  objection ;  however  the  Defendant  obtained  it,  he 
must  show  it. 


Now  it  has  been  argued  generally  for  the  Defendant, 
that  the  Plaintiff  ought  not  to  be  allowed  inspection  of 
documents,  until  he  has  established  by  a  decree  or  order  of 
this  Court,  or  by  the  decision  of  a  Court  of  law,  that  he 

Vol.  I.     N.  S. 
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is  entitled  to  the  estate  in  controversy.  The  Court  will 
have,  however,  at  the  hearing  to  determine  certain  ques- 
tions, the  principal  one  of  which  is  a  question  purely  of  the 
construction  of  wills,  as  to  the  terms  of  which  there  is  no 
dispute  :  the  Plaintiff  sajrs,  if  the  construction  is  one  way, 
I  am  entitled  as  the  heir  in  tail  claiming  through  a 
certain  descent ;  if  the  other  way,  the  Defendant  is 
entitled ;  and  it  is  contended,  that  before  the  Plaintiff 
has  a  right  to  the  discovery  of  the  documents  possessed 
by  the  Defendant,  to  assist  him  in  proving  his  descent, 
he  must  first  have  that  which  he  cannot  have  till  he  has 
made  out  his  descent — the  determination  of  the  question 
of  construction.  He  cannot  try  his  right  at  law :  he  is 
therefore  obliged  to  come  here,  and  his  first  difficulty  is 
to  make  out  that  he  is  what  he  represents  himself  to  be, 
the  descendant  of  A.  B.  I  am  of  opinion  that  as  to 
any  documents  in  the  Defendant's  custody  (not  being 
specially  protected)  tending  to  assist  the  Plaintiff  in 
nuiking  out  the  &cts  requisite  to  prove  his  descent,  the 
Plaintiff  would  have  a  right  to  inspect  them.  But 
then  it  is  said  that  the  Plaintiff  has  not  alleged  his 
pedigree  with  sufficient  certamty.  [His  Honor  re- 
ferred to  the  passage  of  the  bill  in  which  the  death  of 
Atherton  Watson^  leaving  his  grand  nephew  and  niece,  is 
stated,  and  proceeded.]  If  the  Plaintiff  had  made  a 
mere  loose  statement,  as  that  A.  left  B.  his  heir,  that 
would  not  be  reasonable  certainty  of  allegation ;  or  if  he 
had  said  A.  left  B.  his  cousin  and  heir ;  that,  from  the 
generality  of  the  word  cousin,  would  not  be  a  sufficiently 
certain  allegation.  But  what  he  has  done  is  to  allege 
that  AtherUm  left  one  his  nieee^  and  the  other  his  grand- 
nephew  ;  and  I  think  those  terms  designate  the  rebtion- 
ship  with  sufficient  certainty. 


On  the  whole^  I  think  there  are  a  great  many  of  the 
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documents  which  the  PlaintiiFiB  not  entitled  to  see ;  bat  1853. 

he  is  entitled  to  see  the  fifty  certificates  and  the  pedigree        Wright 
obtained  from  the  Herald's  College.  o. 

Vernon. 


MURRAY  V.  BOOUE.  i852: 

0th,  10th,  11th, 

T*^TT«  « Ml   1       •- .       »^  .  ^     ..   13th,  and  14th 

HIS  was  a  bill  by  John  Murray  against  David      December. 

JBogwt,  to  restrain  piracy  of  the  Plaintiff's  book,  called     *        -        ' 
**  A  Handbook  for  Travellers  in  Switzerland^  &c.  R^tratum. 

Piracy. 
The  Phuntiff's  bill,  and  the  affidavit  in  support  of  The  first  edition 
it,  alleged  that  in  and  previously  to  the  year  1888,  of  a  work  of 
the  PUintiff  wrote  and  composed  a  book  under  the  ^"SSbefow 
title  of  '*  A  Handbook  for  Travellers  in  Switzerland  the  5  &  6  Yict. 
and  the  Alps  of  Savoy  and  Piedmont,'*'  and  which  c-4?5  several 
work  was  thereafter,  for  the  sake  of  brovity,  called  or  ^^^  published 
referred  to  as  the  **  Handbook,^  and  the  said  *'  Hand-  after  this  Act, 
book  "  was  written  and  composed  by  the  Plaintiff,  princi-  ^^""^  ggj 
pally  from  the  personal  observation  and  experience  of  that  as  to  so ' 
the  Plaintiff,  obtained  in  the  course  of  extensive  and  much  of  the 
carefully  performed  journeys  in  and  through  the  afore-  ^^  ^  ^^^  ^^^J 
said  countries,  which  had  been  then  recently  made  by  nal  edition,  as 

the  Pbintiff ;  and  at  the  same  time  the  PUuntiff,  by  the  w"  contwned 
'  '    '  .       m  the  subse- 

accounts  of  other  travellers  and  authors,  and  companng  quent  ones,  the 

owner  might 
sue,  although 
those  subsequent  editions  were  not  registered ;  but  as  to  the  new 
matter,  the  subsequent  editions  were  bM>ks  which  ought  to  be  regis- 
tered, and  the  owner  could  not  sue  for  infringement  on  that  point. 

If  a  foreigner  translates  an  English  work,  and  then  an  English- 
man retranslates  that  foreign  work  into  English,  that  would  be  an 
infringement  of  the  original  copyright. 

Grounds  on  which  fairness  or  unfairness  in  the  use  of  a  previous 
work  is  to  be  determined. 
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their  accounts  with  the  result  of  his  own  observation, 
was  enabled  to  add  to  the  said  work  mnch  useful  infor- 
mation ;  and  in  the  said  work  the  Plaintiff  inserted  a 
few  communications  made  to  him  by  personal  friends, 
and  which  communications  were  written  and  sent  to  the 
Plaintiff,  expressly  to  be  made  use  of  by  the  Plaintiff; 
and  that  previous  to  such  publication  by  the  Plaintifl^ 
there  existed  no  other  work  on  the  same  plan,  or  con- 
taining so  much  and  such  useful  information.  That  the 
Plaintiff's  book,  so  written  and  composed,  was  first  pub- 
lished in  the  month  of  September,  1838,  and  the  said 
work  had  ever  since  enjoyed  an  extensive  sale ;  and  five 
large  editions  of  the  said  work  had  since  been  published, 
and  the  second  edition  wbs  printed  and  published  in  the 
month  of  July,  in  the  year  1842;  and  the  third  edition 
of  the  said  work  was  printed  and  published  in  the  month 
of  June,  in  the  year  1846 ;  and  the  fourth  edition  of  the 
said  work  was  printed  in  the  month  of  September,  in  the 
year  1851 ;  and  the  fifth  edition  was  printed  and  pub- 
lished in  the  month  of  September,  in  the  year  1852,  and 
the  same  was,  at  the  date  of  the  bill,  in  course  of  sale. 


That  the  said  work  of  the  PUintiff  was  one  of  a  series 
of  handbooks  or  travellers'  guides,  written  and  com- 
posed and  published  by  the  Plaintiff,  which  were  all 
printed  in  a  uniform  manner,  and  were  bound  or  boarded 
in  red  cloth  vrith  gilt  lettering  on  the  outside  of  the 
upper  cover  of  the  said  book ;  and  Plaintiff's  book  had, 
from  the  colour  of  the  binding,  been  generally  known 
amongst  foreigners  as  "  the  red  book.'*' 


That  the  Defendant  David  Bogue  some  time  ago 
announced  a  series  of  guide  books  under  the  title  of 
^^  Bogue" $  Guides  for  Travellers,"  of  which  he  had 
already  published  two  parts  or  volumes ;   and  the  first 
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of  Buch  parts  or  volumes,  with  the  particular  title  of 
^''Befyium  and  the  Rkinet**  was  first  published  in  or 
about  the  month  of  July  1852 ;  and  the  second  of  such 
parts  or  volumes,  with  the  particular  title  of  *'  Swiizer- 
kmd  and  Savoy ^^  was  first  published  in  or  about  the 
month  of  August  1852,  with  the  particular  title  of 
^*  Switzerland^  only,  but  the  said  title  was  afterwards 
altered  to  ''  Switzerland  and  Savatf^^  as  the  Plaintiif 
believed,  by  way  of  closer  imitation  of  the  PlaintiiTs 
work ;  and  other  parts  or  volumes  of  the  said  series  of 
books,  called  ^^Bogue'^s  Guides  for  Travellers,''  were 
advertised  and  announced  for  publication;  and  such 
parts  or  volumes  were  bound  in  red  cloth,  with  gilt 
lettering. 


1852. 


Murray 
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That  parts  of  the  said  work  published  by  the  Defend- 
ant, called  ^^  Switzerland  and  Savay,'^  had  been  pirated 
and  copied  from  the  *'  Handbook,*'  and  in  many  respects 
an  unfair  use  had  in  the  said  work  called  ^'  Switzerland 
and  Saoay,"  published  by  the  Defendant,  been  made  of 
the  ''  Handbook  ;*'  and  in  particular,  in  the  said  work 
called  **  Switzerland  and  Savoy ^'*  the  design  and  plan  of 
the  "  Handbook  "  had  been  followed  to  a  very  consi- 
derable extent ;  and  the  extent  and  nature  of  the  piracy 
which  had  been  committed  would  more  fiilly  appear  upon 
inspection  and  comparison  of  the  respective  works.  The 
Plaintiff  in  particular  referred  to  the  instances  therein- 
after mentioned,  and  which,  he  alleged,  afforded  some 
evidence  of  the  piratical  use  which  had  been  made  of  the 
*^  Handbook,"  in  some  of  which  instances  errors  which 
were  conUuned  in  the  edition  of  the  said  '*  Handbook," 
previous  to  the  fifth  edition  thereof,  and  which  errors 
had  accidentally  crept  into  the  same  work,  had  been 
copied  into  and  were  also  contained  in  the  said  work, 
called  **  Switzerland  and  Savoy  ;**  and  about  thirty-two 
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routes,  in  the  whole,  were  taken  from  the  PhmtifiTs 
work,  and  piratically  used  in  the  said  work,  caDed 
**  Switzerland  and  Savoy.*^ 

The  Plaintiff  then  went  on  to  point  out  certain  specific 
passages  in  his  own  book,  which  he  alleged  were  copied 
by  the  Defendant ;  and  he  relied  in  particular  on  simi- 
larity in  errors,  and  on  the  same  objects  being  noticed 
in  particular  routes,  to  show  piracy. 

The  substance  of  the  evidence  on  behalf  of  the  De- 
fendant was,  that  being  desirous  of  meeting  the  want 
of  the  public  for  a  handbook  of  convenient  siae  and  mo- 
derate price,  he  employed  one  Mr.  Hunt  to  write  and 
compile  for  him  a  series  of  guidebooks,  one  of  which 
was  published  in  July  1852,  and  was  the  book  alleged 
to  be  the  piracy  of  the  Plaintiff;  that,  for  the  express 
purpose  of  avoiding  any  interference  with  the  Plaintiff, 
he  particularly  charged  Mr.  Hunt  not  to  make  any  use 
of  Murray^s  book,  but  to  take  his  materials  &t>m  other, 
and,  as  far  as  practicable,  from  original  sources.  Mr. 
Hunt's  affidavits  corroborated  the  statement  of  the  De- 
fendant as  to  the  instructions  given  to  him,  and  stated 
that  he  accordingly  engaged  Mr.  Thomas  Walker,  a 
journalist,  to  write  and  compile  such  work  for  the  said  De- 
fendant, and  that  he  communicated  to  him  the  directions 
and  instructions  he  had  so  received  from  the  said  De- 
fendant, and  at  the  same  time  furnished  him,  the  said 
Thomas  Walker,  with  his  (Mr.  Hunfs)  own  manuscript 
notes  made  by  him  during  two  visits  he  had  paid  to 
Switzerland  and  Savoy, 

These  manuscript  notes  of  Mr.  Hunt  were  called  for 
by  the  Plaintiff's  counsel,  but  were  not  forthcoming; 
and  at  a  subsequent  stage  of  the  proceedings,  on  the 
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Hth  December,  an  a£Bdavit  was  produced  by  Mr.  Hunt 
and  Mr.  Walh&r  to  explain  wbat  had  become  of  these 
notes  (a). 

Mr.  Walker  made  also  an  affidavit  in  which  he  stated 
that  he  did  compile  the  Defendant's  book,  and  that  the 
sources  of  information  from  which  he  so  compiled  it  were 
the  said  manuscript  notes  of  Mr.  Hunt^  the  manuscript 
notes  of  another  gentleman  of  the  name  otUoyd^  several 
foreign  books  which  he  specifically  enumerated,  a  book 
published  by  an  American,  the  Rev.  Dr.  Cheever,  toge- 
ther with  many  other  and  heal  publications :  and  then 
there  was  this  passage : — **  I  most  distinctly  deny  that  I 
knowingly  or  willingly  extracted  or  quoted  from  the  said 
book  so  published  as  aforesaid  by  the  said  Plaintiff,  any 
part  or  portion  whatever.^  He  then  met  several  of  the 
specific  allegations  of  piracy,  by  stating  as  to  some  of 
them  that  they  were  taken  from  Dr.  Cheever*s  book ; 
as  to  others,  that  they  were  taken  from  manuscript 
notes,  but  without  saying  whose  notes;  and  as  to 
others,  that  they  were  taken  from  local  guidebooks,  but 
without  identifying  them.  Some  of  these  local  guide- 
books were,  and  others  were  not,  produced ;  but  none 
of  the  manuscript  notes  were  forthcoming.  What  had 
become  of  them  is  stated  in  the  affidavits  filed  on  the 
1 4th  December.  Many  parts  of  the  Defendant's  book 
were  confessedly  translated  from  a  German  book,  by 
one  B<Bdeher^  which  was  founded  on  Murraxft. 

A  preliminary  objection  was  suggested  by  Mr.  Craig^ 
for  the  Defendant,  that  the  Plaintiff  had  not  registered 
his  book ;  but  the  Court  being  of  opinion  that  the  whole 
case  should  be  gone  into, 

Mr.  Bacon  and  Mr.  Renshaw^  for  the  Plaintiff,  pro- 
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ceeded  npon  the  merits^  and  went  at  length  into  a  com- 
parison of  corresponding  passages  in  the  two  books. 
[They  cited  Lewis  v.  Fullarton  (a),  Mawman  v. 
Tegg  (A),  Dickens  v.  Lee  (c),  BramweU  v.  Halcombe  (d). 
They  cited  ^hxx  Longman  y.  Winchester  (<?),  CampbeU 
y.  Scoit  (/),  as  to  the  immaterialtty  of  there  being  but 
a  small  quantity  taken  by  the  Defendant.  On  the 
preliminary  objection  they  referred  to  the  64  Geo.  III. 
c.  166.] 


The  first  edition  of  the  Plaintiff's  book  was  published 
under  that  Act^  and  was  duly  registered,  and  that  was 
sufficient.  The  5  &  6  Vict.  c.  45,  applies  only  to  works 
published  after  the  Act.  The  subsequent  editions  are 
not  new  works,  and  do  not  require  registration. 

Mr.  Craigy  for  the  Defendant. 

First,  The  Plaintiff  has  not  sufficiently  registered  his 
book.  [He  referred  to  the  24th  sect,  of  the  6  &  6  Vict, 
c.  45.]  If  his  book  is  considered  as  published  after  the 
Act|  then  clearly  he  cannot  sue,  not  haying  registered. 
Now  the  first  edition  was  published  in  1838.  The 
second  edition  was  published  in  July,  1842,  which  must 
be  taken  to  be  subsequent  to  the  1st  July.  The  third 
edition  was  published  in  1846 ;  the  fourth  in  September 
1851,  and  the  fifth  in  September  1852.  Now  my 
objections  are,  Istly;  As  to  the  editions  published  since 
the  statute,  there  is  no  registration ;  and  if  he  proceeds 
under  that  edition,  he  cannot  sue.  As  to  the  first  edi- 
tion, it  was  registered  in  the  manner  then  prescribed  by 
law,  and  in  the  name  of  John  Murray  deceased,  the 


(a)  2  Beay.  6. 

(b)  2  Russ.  385. 

(c)  8  Jur.  183. 


(d)  3  Myl.  &  Cr.  737- 

(e)  16  Ves.  269. 
(J)  11  Sim.  31. 
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Looking  at  the  registry  of  the  first  edition,  the  book  is        Murray 
entered  thus :  '*  For  J.  Murray's  copy,^  which  means  his  9. 

copyright,  (54  Geo.  III.  c.  156,  s.  5) ;  in  that  section,  Bogub. 
title  to  the  copy  means  to  the  copyright.  The  8  Anne, 
c.  19,  s.  2,  also  shows  that  this  is  the  meaning  of  the 
word  copy  ;  it  is  used  as  copyright.  If^  then,  the  re- 
^stry  of  the  first  edition  is  a  registry  of  copyright 
at  ally  it  shows  that  the  copyright  of  the  book  is 
in  the  representatives  of  ■/.  Murray  deceased,  and 
it  is  not  alleged  that  the  present  Plaintiff  is  such 
representative;  so  that  he  has  no  title.  But  we  say 
also,  that  the  subsequent  editions  ought  to  be  regis- 
tered; each  edition  is  a  substantive  work;  it  has  a 
different  title  from  the  others.  The  6th  section  of  the 
present  Copyright  Act  requires  registry  of  every  sub- 
stantially new  edition.  [He  referred  also  to  the  28th 
section].  The  bill,  it  must  be  observed,  does  not  sue  to 
restrain  infringement  of  copyright  in  a  book  having  the 
title  of  the  oriipnal  work ;  and  the  title  of  the  book 
actually  alleged  to  be  infringed,  has  never  been  regis- 
tered at  all. 

2ndly,  Upon  the  merits ;  no  injury  can  be  done,  unless 
the  edition  of  1852  is  copied ;  for  that  is  the  only  one 
having  a  sale,  and  it  is  not  alleged  that  there  is  infringe- 
ment of  that  edition.  In  a  case  of  this  kind,  to  justify 
interference,  the  imitation  must  be  servile ;  here  it  is 
not :  Cary  v.  Longman  (a),  Cory  v.  Kearsley  (&).  [He 
cited  also  Sweet  v.  Maugham  (c),  Sweet  v.  Cater  (d)  ; 
and  as  to  the  question  of  quantity,  Spottiswoode  v. 
Clark  {e)]. 

(a)  1  East,  358.  (d)  11  Sim.  572. 

(&)  4  Espin.  168.  (e)  2  Phil.  154. 

(e)  11  Sim.  51. 
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The  learned  counsel  then  compared  the  several  edi- 
tions, to  show  that  material  additions  were  made  in  the 
later  ones.  It  is  said  we  have  pirated  the  plan  of  the 
Plaintiff's  book ;  of  this  there  is  no  evidence.  There  ia 
no  evidence  of  any  copying  at  all  of  the  editions  of  1851 
or  1852.  In  the  edition  of  1851  many  of  the  passages 
in  our  book  are  not  to  be  found  at  all.  The  learned 
counsel  then  proceeded  to  comment  in  detail  upon  all 
the  passages  alleged  to  be  copied.  He  produced  also 
certain  of  the  foreign  guidebooks,  which  it  was  sworn 
on  the  part  of  the  Defendant  had  formed  the  sources  of 
his  information. 


Mr.  Rdlly  with  him. 

As  to  the  alleged  similarity  of  plan,  the  Plaintiff's 
list  of  routes  is  176,  the  Defendants  is  S6.  In  the 
Plaintiff's,  the  subject  of  ^'Oen^a"  occupies  a  very 
small  portion ;  in  the  Defendant's  it  occupies  a  very  large 
part.  The  plan  is  in  fact  quite  different.  It  is  alleged 
that  we  have  taken  thirty-two  routes  from  the  Plaintiff, 
but  what  they  are  is  not  shown  by  the  evidence.  On 
the  question  of  registration,  each  new  edition  ought  to 
be  registered.  In  the  24th  section  of  the  Copyright 
Act,  the  word  hook  includes  new  editions.  The  second 
section  also  shows  that.  As  to  the  portions  of  the 
Plaintiff's  book  being  communications,  he  shows  no  title 
at  all.  The  copyright  of  those  is  still  in  the  authors,  for 
the  Plaintiff  has  not  shown  any  assignment  to  him,  nor 
any  contract  or  payment  within  the  Act.  RichardMon 
V.  Gilbert  (a),  Bishop  of  Hereford  v.  QHffin  {b). 

[He  referred  also  to  4  Vin.  Abr.  278,  Title  of  Books, 
3rd  part.] 


{a)  1  Sim.,  N.  S.,  336. 


(6)  16  Sim.  190. 
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The  contributors  to  the  Plaintiff  *8  book  have  merely  1852. 

g^ven  him  a  licence  to  print,  not  a  copyright.    Besides,        Murray 
it  is  not  shown  that  the  first  edition  is  the  same'  as  the  v. 

third.     If  it  is,  then  the  title  would  be  under  the  first,         oogur. 
and  that  is  the  copyright  of  the  Plaintiff  ^s  father ;  if  the 
third  edition  is  a  materially  different  book,  it  ought  to 
be  registered. 

[The  Vtce-ChanceUar  having,  in  the  course  of  the 
argument,  asked  for  explanation  as  to  the  non-pro- 
duction of  any  of  the  MS.  notes,  from  which  it  was  al- 
leged that  the  Defendant's  information  was  taken,  the 
affidavits  of  Mr.  Hunt^  and  Mr.  Walker^  and  of  the 
printer,  were  tendered  at  the  conclusion  of  the  Defend- 
ant's argument.] 

Mr.  Bacon  objected,  that  they  were  not  then  admis- 
sible. 

But  the  Vice- Chancellor  ruled  that  they*  might  be 
read  for  the  particular  purpose  required  by  the  Court,  of 
informing  the  Court  itself. 

The  effect  of  these  affidavits  was  as  follows: — Mr. 
Htmt  said  he  handed  the  MS.  notes  to  Mr.WeUker  ;,Mr 
Walker  said  that  he  used  some  of  them  in  preparing  the 
MS.  which  he  sent  to  the  printer,  and  these,  when 
done  with,  he  usually  destroyed ;  and  he  believed  he  had 
destroyed  all  such ;  as  to  others,  he  sent  them  to  the 
printer,  and  he  believed  the  printer  had  destroyed  them ; 
and  this  latter  statement  was,  though  somewhat  loosely, 
corroborated  by  an  affidavit  filed  by  the  printer,  who 
said  he  received  from  them  the  MS.  papers  for  the  De- 
fendant's work,  prepared  hy  Walker ;  that,  having  a  large 
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Murray       l>ering  his  premises,  he  sold  the  same  as  waste  paper, 
o.  according  to  his  custom,  and  the  whole  of  the  copy  of 

BoGUK.         ^g  Defendant's  work  was  so  disposed  of  by  him. 

Mr.  BacoTif  in  reply. 

As  to  the  communications,  there  is  no  copyright  in 
them  in  the  authors.  They  belong  to  the  PUuntiff.  The 
Bishop  of  Hereford's  case  is  on  a  different  point ;  it 
rests  upon  the  particular  words  of  the  clause  of  the  Act 
relating  to  contributors  to  periodicals.  Richardson  v. 
Gilbert  only  shows  that  a  contribution  must  be  paid  for 
to  give  copyright  to  the  publisher.  But  this  is  not  a 
question  of  original  authorship ;  the  copyright  consists 
in  the  compilatioTij  and  includes  contributions  as  well  as 
original  statements.  The  sections  of  the  Act  referred  to  on 
this  point  merely  reserve  to  the  authors  the  right  to  their 
copyright,  subject  to  the  extent  to  which  they  have  parted 
with  it,  but  after  communicating  the  copy  they  can- 
not say  the  copyright  is  in  them.  Rundell  v.  Murray  (a) 
shows  that  a  gift  of  a  work  vests  the  copyright  in  the 
donee.  The  whole  of  the  Plaintiff's  book  is,  as  a  total, 
the  result  of  labour,  and  he  is  entitled  to  the  copyright 
in  it.  Then  as  to  the  registry,  the  copyright,  which  is 
the  foundation  of  the  bill,  existed  in  the  Plaintiff  in 
1838.  The  Act  of  Victoria  has  no  application,  except 
to  hooks  first  published  after  the  Act.  The  introductory 
section,  in  using  the  word  book  means  to  prevent  the  ex- 
clusion of  such  a  thing  as  a  sheet  or  a  part  of  a  book :  it 
does  not  mean  to  include  subsequent  editions.  Under  the 
54  Geo.  III.  c.  166,  there  was  no  obligation  to  register 
with  reference  to  acquiring  copyright,  in  the  construc- 
tion of  that  Act ;  as  to  the  direction  to  enter  the  title  to 

(a)  Jac.  311. 
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tie  eopy^  that  means  the  right  of  the  publisher  to  pub-  1852. 

lish,  not  the  title  of  the  author :  JBeckfcrd  v.  Wood  (a),        Murray 
Hunddl  V.  Murray  (i).     On  the  merits,  the  Defend-  v, 

ant^s  case  made  by  the  last  affidavit  cannot  be  believed.  Boouk. 
[He  coDunented  on  the  affidavit  accounting  at  the  last 
moment  for  the  destruction  of  the  notes  and  MS.,  from 
which  it  was  aDeged  by  the  compilers  that  the  Defend- 
ants  derived  their  information.]  It  is  admitted  that 
much  is  taken  by  the  Defendant  from  Dr.  Cheever's 
book,  but  Ckeever's  book  on  the  face  of  it  is  copied  from 
Murray  s^  and  it  is  admitted  that  much  is  taken  from 
BmdekeTy  which  is  a  free  translation  from  Murray^ s. 

On  the  ISth  January,  The  Vicr-Chancbllor  delivered 
the  following  judgment : — 

This  is  a  motion  for  an  injunction  to  restrain  the  De- 
fendant Bogue  from  selling,  &c.  [His  Honor  stated  the 
terms  of  the  notice  of  motion.]  The  Defendant  insists, 
firstly,  that,  supposing  his  work  is  borrowed  from  the 
Plaintiff's,  the  Plaintiff  is  not  entitled  to  sue  in  respect 
of  the  infringement,  by  reason  of  the  want  of  due  regis- 
tration of  his  book. 

Secondly,  that  if  that  objection  is  not  to  prevail,  the 
Defendant's  work  is  in  fact  no  piracy  of  the  Plaintiff  V 

As  to  the  first  question,  that  is,  the  question  of  regis- 
tration, it  is  necessary  that  I  should  take  that  into  con- 
sideration first. 

Previously  to  the  recent  Copyright  Act,  the  5  &  6 
Vict.  c.  45,  it  was  not  necessary,  to  entitle  a  Plaintiff 
claiming  as  owner  of  copyright,  to  sue,  that  his  work 
should  be  registered  at  Stationers'  Hall.    Although  he 

(fl)  7  T.  Rep.  620.  (b)  Supra,  p.  362. 
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was  bound  to  register  for  certain  purposes,  it  has  been 
decided,  that  where  there  was  no  registration,  the  party 
entitled  to  copyright  might  protect  his  right  by  action  or 
suit.  The  5  &  6  Vict.  c.  46,  made  an  alteration  in  the 
law  in  that  respect.  The  24th  section  enacts,  that  no 
proprietor  of  copyright  in  any  book  which  shall  be  first 
published  after  the  passing  of  the  Act,  shall  maintain  any 
action  or  suit,  at  law  or  in  equity,  or  any  summary  pro- 
ceeding, in  respect  of  any  infringement  of  such  copyright, 
unless  he  shall,  before  commencing  such  action,  suit,  or 
proceeding,  have  caused  an  entry  to  be  made  in  the  book 
of  registry  of  the  Stationers^  Company,  of  such  book, 
pursuant  to  the  Act.  So  that,  as  to  books  first  publisfaed 
after  the  Act,  although  the  author  has  copyright  in 
them,  he  cannot  sue,  either  at  law  or  in  equity,  to  pro- 
tect himself  against  infringement  of  the  Act,  unless  he 
has  registered  his  book  at  Stationers'  Hall,  pursuant  to 
the  statute.  That,  however,  applies  only  to  books  first 
published  after  the  Act ;  it  does  not  afiect  any  book 
published  before. 


Now  the  Act  passed  on  the  Ist  July  1842.  The  first 
edition  of  the  Plaintiff  ^s  book  was  published  in  1838,  and 
according  to  the  bill,  and  affidavits  in  support  of  it,  the 
2nd  edition  was  published  in  July  1842.  I  think  I  am 
bound  to  assume,  the  Act  havmg  passed,  as  I  mentioned, 
on  the  1st  July  1842,  that  the  second  edition  was  pub- 
lished after  the  passing  of  the  Act.  If  it  were  of  im- 
portance to  show  that  the  second  edition  was  published 
before  the  1st  of  July,  the  Plaintiff  ought  to  have  shown 
that  to  be  so ;  he  has  not  attempted  it,  and  I  must 
assume  therefore  that  it  was  published  after  the  Act. 


The  third  was  published  in  1846 ;  the  fourth  in  1851 ; 
and  the  fifth  in  1852. 
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What,  then,  was  the  efiect  of  the  Act  as  to  the  several  1852. 

editions  of  the  PlaintiiTs  book  published  after  it  had        Murkat 
passed!  tp. 

The  Plaintifirs  book,  except  so  far  as  it  was  restored 
before  the  Act,  has  not  been  registered  at  all. 

Now,  with  reference  to  the  first  edition,  the  law  as  it 
existed  before  the  5  &  6  Vict,  did  not  require  registration 
as  a  condition  to  the  title  to  sue.  The  Act  of  Victoria 
made  no  alteration  in  the  Plaintiffs  rights  in  respect  of 
that  first  edition,  except  In  so  far  as  it  repeals  all  prior 
Acts ;  and  if  that  were  all,  if  it  had  stopped  there,  it 
might  be  a  question  whether  there  would  be  copyright 
now  in  any  book  published  before  the  Act  of  Victoria, 
because  it  has  been  decided  that  there  is  no  common-law 
copyright;  the  statute,  however,  goes  on  to  re-enact 
copyright,  giving  to  the  author  a  longer  enjoyment  of  it. 
But  as  to  the  obligation  to  register,  the  statute  leaves 
that  matter  just  where  it  was,  in  reference  to  existing 
works,  and  confines  the  new  obligation  to  works  first 
published  after  the  Act. 

If,  then,  Mr.  Murray  had  published  his  first  edition  in 
1838,  and  published  no  subsequent  editions,  and  there 
were  an  infringement  of  that  edition,  he  would  clearly 
have  a  right  now  to  sue  at  law,  or  in  equity,  to  protect 
himself.  Publishing  another  edition  of  his  work,  after  the 
passing  of  the  Act,  does  not  afiect  his  copyright  in  the 
first  edition ;  but  if  he  prints,  as  he  has  done,  a  second 
edition  after  tiie  Act,  not  being  a  mere  reprint  of  the 
first  edition,  but  containing  considerable  and  material 
alterations  and  additions,  quoad  those,  it  is  a  new  work ; 
and  in  order  to  enable  him  to  sue  in  respect  of  any  in* 
fringement  of  his  rights  in  those  portions  of  the  second 
edition  which  are  new,  if  those  only  were  infringed  he 
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must,  before  he  can  sue,  register  the  book  in  which  they 
are  contained.  Now  Mr.  Murray^  in  the  preface  to 
his  second  and  subsequent  editions  repeats  the  preface 
to  the  first,  and  adds  this  note : — ^'  The  present  edition 
has  been  very  carefully  revised  and  corrected  as  far  as 
possible,  down  to  the  present  time ;  some  new  notes 
have  been  added,  and  others  have  been  re-written.^ 
One  can  conceive  cases  in  which  the  alterations  to  a  second 
edition  may  be  of  very  trifling  extent ;  but  one  can  also 
conceive  cases  in  which  a  second  edition  may  coniam 
five  or  ten  times  the  matter  contained  in  tiie  original. 
The  extent,  however,  of  the  alterations  is  immaterial ; 
to  whatever  extent  a  new  edition  is  made  a  new  work, 
the  new  part  cannot  be  protected  by  suit  until  regis- 
tration ;  but  that  efiect  of  the  Act  has  no  operation  as 
to  the  old  parts ;  as  to  them  the  copyright  is  left  where 
it  was.  If,  then,  Mr.  Bogue  has  taken  that  which  was 
contained  in  the  first  edition  of  Mr.  Murray's  work,  Mr. 
Murray  may  protect  his  copyright  so  far,  because  that 
book  was  published  before  the  Act ;  and  this  brings  me 
to  this  point,  that  although  the  Defendant's  argument 
cannot  be  supported  to  the  extent  to  which  he  presses  it, 
viz.,  that  because  Mr.  Murray  has  not  registered  his 
subsequent  edition,  he  can  have  no  relief  at  all,  it  must 
be  supported  to  this  not  inconsiderable  extent,  that  I 
must  discard  all  reference  to  any  edition  except  the  first. 
I  must  confine  myself  to  the  edition  of  1838,  and  only 
look  to  what  is  contained  in  that ;  and  I  now  come  to  the 
consideration  how  far  Mr.  Bogu£s  book  is  a  piracy  of 
that  first  edition.  Now  I  must  say,  that  beyond  all 
question,  in  my  opinion,  to  some  extent  Mr.  Bogue  has 
used  Mr.  Murray  s  book.  Some  instances  are  stated 
in  the  bill,  and  others  were  stated  at  the  bar,  to  show 
that  Mr.  Bogue  has  copied  the  Plaintiff's  errors,  which 
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is  the  ordinary  and  familiar  mode  of  trying  the  fact  1852. 

whether  the  Defendant  has  used  the  PlaintiflTs  book.  Murray 


Now,  the  use  of  showing  the  same  errors  in  both  is, 
that  where  the  Defendant  says  he  has  got  his  informa- 
tioUy  not  from  the  Plaintiffi  but  from  other  sources,  if 
the  evidence  is  unsatisfactory  on  the  question^  whether 
the  Defendant  did  use  the  PlaintiflTs  work  or  not,  to 
show  the  same  errors  in  the  subsequent  work  that  are 
contained  in  the  original,  is  a  strong  argument  ix)  show 
copying.  There  are  a  great  many  instances  of  alleged 
imitations  which  have  been  referred  to,  which  appear  to 
me  to  be  of  small  weight ;  and  there  are  some  which  apply 
to  passages  and  editions  subsequent  to  the  first,  which  I 
must,  for  the  reason  I  have  given,  reject.  But  there 
are  many  passages  in  which  the  Defendant  has  used  the 
PlaintiflTs  work,  not  probably  actually  making  use  of 
the  first,  nor  even  of  that  of  1846,  but  most  probably 
the  latest;  that,  however,  is  not  material;  and  I  am 
satisfied  that,  to  some  extent,  the  Defendant  has  made 
use  of  the  PlaintiflTs  book.  [The  Vice-Chancellor  re- 
ferred to  several  passages  confessedly  taken,  or  abridged, 
from  Bmdekers  work,  in  which  particular  expressions 
were  used  not  to  be  found  in  that  book,  but  found  in 
Murrajfs;  and  observed  that  there  were  many  other 
passages,  shewing  that,  to  some  extent,  the  Plaintiffs 
book  had  been  used,  and  that  that  was  the  only  use  that 
could  be  made  of  similarity  in  errors.  He  then  con- 
tinued] : — 

The  Defendant's  book  is  in  many  parts  a  translation 
of,  or  rather  an  abridgment  from  Bmdeker ;  and  this 
made  it  necessary  to  examine  BtBdeker^  with  both  the 
PlaintifTs  and  Defendant's  works ;  and  I  think  this  view 
must  be   taken.     If  Bmdeker*s  were    a  translation  of 

Vol.  I.     N.  S.  B  B 
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1852.  Murray's  into  German,  and  then  the  Defendant  had 

Murray        retranslated  Bcsdekers  into  English,  even  if  he  did  not 
0.  know  that  Brndeker^s  was  taken  from  Murray^  I  could 

Bogus.  ^^^  ^j^^  ^j^^  PlaintiflTs  book  to  be  thus  indirectly  pirated. 
I  put  that  as  an  extreme  case ;  but,  in  that  view,  I  con- 
sider it  necessary  to  ascertain  how  far  Bisdeker's  book,  if 
published  as  an  English  work,  would  have  been  a  piracy 
of  the  PlaintifiTs.  Now,  I  find  that  Badeker,  in  his 
preface,  avows  distinctly  the  advantage  he  has  derived 
from  Murray  s  book.  [His  Honor  referred  to  passages 
in  the  preface  referring  to  Mr.  Murray  s  book,  and  stat- 
ing that  he  had  made  it  his  groundwork.]  He  professes 
to  have  compiled  much  from  personal  observation.  I 
have  examined,  not  the  whole  of  the  book,  but  very 
numerous  parts  of  it,  and  I  am  satisfied  that,  though 
the  general  plan  and  scheme  are  Mr.  Murray  s^  B^b- 
deker'*s  representation  is  a  correct  one,  that  Murray's 
is  the  frame,  but  he  has  filled  it  up  in  his  own  way ; 
that,  taking  Murray's  for  the  groundwork,  Badeker's 
is  substantially  original. 

Whether,  if  Besdehefs  had  been  an  Engliah  book, 
he  had  made  an  unfair  use  of  Murray's^  might  probably 
be  a  question;  but  that  is  not  necessary  for  me  to 
decide. 

Now,  comparing  the  Defendant's  work  with  BtBdek- 
er\  I  have  found  that  in  many  parts  it  is  a  literal  trans- 
lation of  it ;  he  has  freely  translated  from  Btsdeker^  and 
in  many  parts  it  is  in  fact  a  servile  copy ;  in  some  parts, 
also,  he  has  freely  taken  Dr.  Ckeever'*s  work.  Now,  Dr. 
Cheever*s  book  was,  no  doubt,  composed  by  a  person  tra- 
velling with  Murray^ s  book  in  his  hand ;  and  some  use 
he  has  made  of  it ;  but  it  cannot  be  pretended  that  Dr. 
Cheeoer's  is  a  piracy  of  Murray's ;  in  fact.  Dr.  Ckeever's 
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work  was  published  in  England,  but  no  ateps  haye  ever  1852. 

been  taken  by  Murray  against  it.  Murray 


NoWy  I  have  felt  great  difficulty  in  coming  to  a  conclu- 
sjon  whether,  taking  Mr.  Bogue*s  book  to  have  been  writ- 
ten with  a  certain  use  of  Murray's^  and  with  a  free  use 
of  Bcsdehir^s  and  Cheevers,  at  the  same  time  with  much 
taken  from  other  works,  the  use  of  the  Plaintiff's  mate- 
rials and  the  benefit  derived  from  his  work  by  the  De- 
fendant, directly  or  indirectly,  amount  to  such  an  ex- 
traction from  it,  as  comes  up  to  an  extraction  of  the  vital 
part ;  whether  it  comes  up  to  an  unfair  use,  or  is  only  a 
fair  use  of  it. 

The  difficulty  arises  partly  out  of  the  nature  of  the 
subject ;  two  guide  books  referring  to  the  same  tract  of 
country  must  of  necessity  have  much  that  is  similar; 
the  same  objects  of  interest  are  likely  to  be  noticed  by 
all  who  visit  a  particular  place. 

With  regard  to  the  general  scheme  of  the  two  books, 
they  are  quite  different ;  the  Defendant's  plan  is  much 
more  limited  than  either  Murray'^s  or  B€Bdek€r'*s.  He 
sets  out,  for  instance,  from  Basle^  and,  traversing  a  given 
route,  brings  you  back  to  Basle  ;  then  he  takes  another 
route,  starting  from  Basle^  and  again  brings  you  back. 
This  is  quite  different  from  the  scheme  of  routes  in  both 
Murray  and  Badeker.  As  to  the  similarity  between 
the  same  routes,  as  between  any  two  descriptions  of  the 
same  route,  there  must  be  similarity ;  the  same  import- 
ant or  material  places  must  be  described ;  but,  even  on 
that  point  the  Defendant  differs  from  the  Plaintiff, 
mentioning  places  not  mentioned  by  Murray  or  Bts- 
deker,  and  omitting  places  mentioned  by  them. 

B  B  2 
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On  the  whole,  my  conclusion  is,  that  I  cannot  say  that 
the  Defendant  in  his  work  makes  an  unfair  use  of  the 
Plaintiff's.  I  am  not  absolutely  satisfied  that  the  use 
made  of  it  might  not  by  another  judge  be  looked  at  in  a 
different  light ;  but  I  cannot  satisfy  my  mind  that  there 
is  that  unfair  use  which  would  justify  me  in  restnuniog 
the  publication  of  the  Defendant's  work.  The  injunction 
must  therefore  be  refused.  The  costs  to  be  costs  in  the 
cause, 
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Brwekn  henry  PETRE,  Plaintiff;  and  the  Hon- 
ourable LAURA  MARIA  STAFFORD  PETRE, 
Defendant. 


1852: 
8th  NoTember. 

1853: 
25th  January. 

^        ^        * 


IN  this  case  a  bill  was  filed  by  Henry  Petre,  churning  Statute  of  JUmi' 
through  George  Petre  the  son  of  George  WilUam  Petre,      j^^^'  ^ 
who  was  the  second  son  of  the  ninth  Lord  Petre  by  his       are  within 
firat  marriage.  ^^^  Statute. 


The  ninth  Lord  Petre  was  twice  married ;  and  on  his 


Bar  by  Lapse 
of  Time. 


second  marriage  with  his  then  intended  wife,  Lady  Juliana  ^  '^?f  7?^^* 
Barbapra  Howard^  he  made  a  settlement  by  deeds  of 


lease  and  release  of  the  14th  and  15th  January  1788. 


lives  was  Test- 
ed in  ^.  in 
trust  for  B. 
for  life,  with 
remainders  in  the  events  that  happened  to  C  and  hu  heirs.  After- 
wards, on  the  marriage  of  B,^  a  settlement  was  made,  (on  the  construc- 
tion of  which  it  was  doubtful  whether  the  leasehold  passed),  on  B» 
for  life,  remainder  to  the  sons  of  that  marriage  in  tail ;  under  which 
D.  would  be  entitled*  The  lease  being  still  subsisting  in  A,^  B,  took 
a  renewal  in  his  own  name  without  noticing  the  trust ;  and  after  the 
death  of  B,,  D,  entered  and  took  a  renewal  in  his  own  name,  and  the 
property  continued  to  be  enjoyed  by  him  and  those  claiming  under 
him,  for  a  time  much  beyond  the  period  of  limitation,  and  more 
than  twenty  years  before  the  commencement  of  a  suit  by  those  claim- 
ing under  C.  D.,  on  his  marriage,  assigned  the  leasehold  to  the 
trustees  of  his  marriage  settlement,  and  they  were  enjoyed  accord- 
ingly until  the  filing  of  the  bill.  The  transactions  relating  to  the  deed, 
on  the  construction  of  which  the  doubts  arose,  took  place  sixty-two 
years  before  the  filing  of  the  bill,  which  was  not  filed  till  after  all  the 
persons  who  could  have  explained  those  transactions  were  dead ;  there 
was  much  ground  for  believing  that  the  parties  had  intended  the  deed 
to  include  the  leaseholds. 

Held,  firstly,  that  assuming  the  possession  of  D.,  and  those  claim- 
ing  under  him,  to  have  been  originally  wrongful,  he  and  they  were  not 
express  trustees  within  the  25th  section  of  the  Statute  of  Limitations, 
and  might  set  up  the  statute  as  a  bar.  Secondly,  that  even  if  there 
had  been  an  express  trust,  those  claiming  under  the  settlement  by  D. 
could,  as  purchasers,  set  up  the  statute. 
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1852.  The  parties  to  the  latter  deed  were  Robert  Edward 

Petri         ^^®  nmth  Lord  Petre^  of  the  first  part ;   George  William 
V.  Petre  his  only  younger  son,  of  the  second  part ;  Juliana 

Petrb.  Barbara  Howard^  the  intended  wife,  of  the  third  part;  the 
guardians  of  the  lady,  of  the  fourth  part ;  Lord  Stourton 
and  John  Covrtenay  Throckmorton  (afterwards  Sir  ■/.  C. 
Throckmorton) y  of  the  fifth  part ;  and  the  Duke  of  Nor* 
folky  Sir  Francis  Molyneux^  and  Bernard  Edward 
Howard^  of  the  sixth  part.  It  recited,  that  the  mar 
nors,  messuages,  lands,  tenements,  and  hereditaments 
thereby  granted  and  released,  or  intended  so  to  be, 
were  and  stood  limited  or  settled  to  the  use  of  the  said 
Robert  Edward  Lord  Petre^  and  his  assigns  for  the 
term  of  his  life ;  and  from  and  immediately  after  his  de- 
cease, to  the  use  of  the  said  George  William  Petre^  his 
heirs  and  assigns  for  ever ;  and  upon  the  treaty  for  the 
said  intended  marriage,  it  was  agreed  by  and  on  the  part 
of  the  said  Juliana  Barbara  Howard,  that  the  sum  of 
5500/.,  to  which  the  said  Juliana  Barbara  Howard  was 
entitled,  and  also  her  shares  of  the  sum  of  4000/.,  and 
the  sum  of  3000/.  New  South  Sea  Annuities,  and  the 
interest  and  dividends  to  accrue  for  or  in  respect  of  the 
same,  should  upon  the  solemnization  of  the  said  mar- 
riage become  the  property  of  and  be  payable  and  trans- 
ferable to  the  said  Robert  Edward  Lord  Petre,  for  his 
own  use  and  benefit ;  and  in  consideration  thereof  the 
said  Robert  Edward  Lord  Petre  and  George  William 
Petre  did  agree  (among  other  things)  to  join  and  concur 
in  conveying,  settling,  and  assuring  the  said  manors, 
messuages,  lands,  tenements,  and  hereditaments,  with  the 
rights,  members,  and  appurtenances  thereto  belonging, 
to  the  uses,  upon  the  trusts,  for  the  intents  and  pur- 
poses, and  under  and  subject  to  the  powers,  provisions, 
declarations,  and  agreements  in  and  by  the  said  indenture 
limited,  expressed,  declared,  and  contained,  of  and  con- 
cerning the  same. 
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For  these  considerations,    Lord  Peire  and   O.  W.  1852. 

Petre  conveyed  to  Lord  Siaurian  and  Sir  J.  C.  Throek-         Petrb 
morion  and  their  heirs,  "  all  that  the  manor  of  Selby^  v. 

in  the  West  Riding  of  the  county  of  York,  with  the  ^vtbm. 
rights,  members,  and  appurtenances  thereto  belonging ; 
and  all  those  messuages,  cottages,  farms,  lands,  tene- 
ments, and  hereditaments,  situate,  lying,  and  being 
\^ithin  the  manor  of  Selby  aforesaid,  or  within  the  town 
or  township,  precinct  or  territory  of  Selby^  in  the  said 
county  of  York.  And,  inter  alia^  all  that  the  right  of 
presentation,  patronage,  or  free  disposition  of  and  to  the 
curacy  of  the  parish  church  of  Selby  aforesaid,  together 
with  all  and  singular  the  tithes,  both  great  and  small, 
arising,  growing,  renewing,  or  coming,  and  paid  or  pay- 
able for  or  in  respect  of  any  lands,  tenements,  or  heredi- 
taments within  the  said  manor  or  the  parish  of  Selby. 
And  also  the  parts  or  shares  of  or  to  which  the  Right 
Honourable  Catharine^  late  Lady  Dowager  Siourton, 
deceased,  was  seised  or  entitled,  at  the  time  of  her  de- 
cease, of  and  in  the  great  and  small  tithes  yearly  issuing, 
arising,  growing,  or  renewing  within  the  parish  of  Bray- 
ion.  And  all  and  singular  other  the  fee  simple  manors 
or  lordships,  or  reputed  manors  or  lordships,  advowsons, 
rectories,  tithes,  rents,  messuages,  cottages,  farms,  lands, 
tenements,  and  hereditaments,  which  were  devised  or 
directed  to  be  settled  by  the  last  will  and  testament 
or  codicil  of  Catkarine^  Lady  Dowager  Stourton,  or 
^hich,  upon  her  decease,  descended  on  the  said  Robert 
.Edward  Lord  Petre,  as  her  heir-at-law,  situate,  lying, 
and  being,  or  arising,  happening,  or  growing,  increasing 
or  renewing,  or  to  be  had,  received,  taken,  or  enjoyed, 
in,  within,  upon,  or  out  of  Selby^  Drayton,  Burton^ 
Tkorp^  Thorp- Willougkby,  Roxley,  Deepdale,  Buckley, 
Cowseleyy  HiUam,  Monck,  Frystan,  Carlton^  Walskford, 
alias  Washford,  WiUtrop,  Loekwith,  or  elsewhere  in  the 
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1852.  said  county  of  York^  (save  and  always  except  the  Craven 

Petrs         estates),  to  the  use  of  the  Duke  of  Norfolk^  Sir  F. 
V,  MofyneuXj  and  B,  JE.  Howard^  for  a  term  of  years; 

FsTRs.  subject  thereto  to  the  use  of  the  ninth  Lord  Peire  for 
life ;  with  a  limitation  to  preserve  contingent  remain- 
ders ;  remainder,  subject  to  a  further  term,  to  the  first 
and  other  sons  of  the  ninth  Loid  Peire  by  the  said  /. 
JB.  Howard  in  tail  male,  remainder  to  the  ninth  Lord 
Pelre  in  fee. 

The  bill  prayed  that  the  Defendant  might  be  declared 
to  be  a  trustee  for  the  Plaintiff  and  his  heirs  and  as- 
signs, of  the  leasehold  hereditaments  and  premises  in  the 
parish  of  Brayton^  and  might  be  decreed  to  convey  them 
to  him  with  consequential  directions,  and  accounts. 

The  above  deed  was  that  on  which  the  principal  question 
arose.  The  facts  and  the  material  parts  of  the  other 
deeds  on  which  the  questions  in  this  case  turned,  and  the 
principal  points  argued  on  both  sides,  are  fully  noticed  in 
the  judgment. 

Mr.  MaUru^  Mr.  Olasse,  and  Mr.  Na/der,  were  for 
the  Plaintiff.  They  cited  Law  v.  Bagwell  (a).  Com- 
missioners, ^c.  V.  Wybrant  (ft),  Blair  v.  Nugent  (c), 
Oough  V.  BiUi  (d),  Young  v.  Waterpark  (e). 

Mr  Rolty  Mr.  J.  Bciley^  and  Mr.  Messiter,  for  the 

Defendant. 

On  the  25th  January,  1853,  The  Vicb-Chancbllob 
delivered  the  following  judgment : — 

(a)  4  Dru.  &  War.  398.         (d)  15  Sim.  323. 

(b)  2  Jones  &  Lat.  182.         (e)  13  Sim.  199. 
(e)  3  Jones  &  Lat.  658. 
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In  this  case  a  bill  was  filed  on  the  23rd  May  1850  to  1852. 

recover  property  held  by  the  Defendant,  consisting  of       Papig 
certain  leasehold  premises,  held  under  leases  for  lives  of  v. 

the  prebendary  of  the  prebend  of  Wiston.  The  facts  P«trb. 
are  as  follow: — Catharine  Lady  SlaurtoHy  the  widow 
of  the  seventh  Lord  Peire^  and  afterwards  the  wife  of 
Lord  Siouriont  died  on  the  31st  January  1786.  She  was 
owner  in  fee  of  large  estates,  consisting  of  four  portions ; 
certain  parts  were  in  the  Isle  of  JEfy ;  she  had  estates 
in  Lancashire;  the  Craven  estate;  and  the  Selby  estate 
in  Yorkshire.  Part  of  the  Selby  estate  consisted  of 
the  advowson  of  the  vicarage  of  Brayton  and  of  some 
lands  in  that  parish,  and  of  two-thirds  of  the  great  tithes. 
The  remaining  one-third  of  the  great  tithes,  and  one- 
third  of  the  small  tithes,  belonged  to  the  prebend  of  Wis- 
ton ;  and  the  advowson,  and  the  one-third  of  the  great 
and  small  tithes  were  held  by  Lady  Stourton  under  a 
lease  for  lives,  under  the  prebendaries  of  the  prebend  of 
Wiston.  When  Lady  Stourton  made  her  will  in  1753, 
she  had  a  grandson,  Robert  Edward^  the  ninth  Lord 
Petre^  and  three  g^rand-daughters ;  and  her  grandson 
had  three  children,  Robert  Edward  Petre^  his  eldest 
son,  afterwards  the  tenth  Lord  Petre^  George  William 
Petre,  his  second  son,  and  Ann  Petre. 

Lady  Stourton^  being  a  second  time  a  widow,  made 
her  will  in  1753,  and  by  it  she  directed  her  property  in 
the  Isle  otEly,  and  certain  other  property,  to  be  settled 
in  a  given  way.  Nothing  turns  on  her  disposition  of 
this  portion  of  her  property.  As  to  her  Lancashire  and 
Craven  estates,  she  directed  them  to  be  settled  on  her 
grandson,  the  ninth  Lord  Petre^  for  life,  and  after  his 
decease,  thus :  **  for  such  one  or  more  of  his  younger  sons 
in  tail  male  as  he  should  by  deed  or  will  appoint ;  and  in 
default  of  such  appointment,  then  to  such  of  his  sons  as 
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1852.  at  his  decease  should  be  his  second  son  in  tail  male,^  with 

Pktrs         remainder  to  such  of  his  sons  as  at  his  decease  should 
0.  be  his  third  son,  and  remainder  to  all  his  jounger  sons 

Fetrb.  successively,  according  to  seniority  of  age  and  priority  of 
birth,  in  tail  male.  As  to  the  Selby  estate,  of  which 
part  was  renewable  leasehold,  she  directed  that  to  be  set- 
tled in  the  same  manner  as  the  LancanhireBnd  Craven  es- 
tates. The  Lancashire,  Craven^  and  Selby  estates  were 
thus  limited  to  the  ninth  Lord  Petre  for  life,  and  after  his 
decease,  in  default  of  appointment,  to  his  second,  third, 
and  other  younger  sons  successively  in  tail  male,  but  with 
power  to  appoint  to  any  younger  son  in  tail  male. 

Lady  Stourton^  some  years  afterwards,  viz.  on  the 
10th  May  1784,  made  a  codicil  to  her  will,  and  express- 
ing her  desire  to  extend  the  power  of  appointment  given 
by  her  will  to  her  grandson  Lord  Petre^  she  directed 
all  her  Yorkshire,  Lancashire^  and  Craven  estates,  and 
all  her  leaseholds  there,  to  be  settled  after  his  decease  on 
such  one  or  more  of  his  younger  sons^  and  such  of  his 
grandsons,  or  both,  for  such  estates  and  on  such  condi- 
tions as  her  said  grandson  should  by  deed  or  will  ap- 
point. She  extended,  therefore,  the  power  of  appointment 
given  to  the  ninth  Lord  Petre^  by  allowing  him  to  ap- 
point to  any  of  his  younger  sons  or  grandsons,  and  for 
such  estates  as  he  should  think  fit. 

She  made  other  codicils,  but  they  are  not  material. 
She  died  on  the  Slst  January  1785,  and  the  ninth  Lord 
Petre  proved  her  will  and  codicils.  As  to  the  lease- 
holds held  for  lives  of  the  prebendary  of  Wiston,  they 
consisted  of  one-third  of  the  great  tithes,  and  one-third 
of  the  small  tithes,  held  under  a  lease  of  the  12th  March 
1784,  by  which  they  were  granted  and  leased  to  her  and 
her  heirs  for  the  lives  of  herself  and  Robert  Edward 
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Petre,  aflerwards  the  tenth  Lord  Petre,  and  O.  W.  1852. 

PtiTty  and  the  life  of  the  longest  liver  of  them.     When  Pktrb 
Lady  Stourtan  die^,  her  life  had  to  be  replaced ;    the  v. 

other  two  lives,  R.  E.  Petre,  the  tenth  lord,  and  Q.  W.  P"re. 
Petre^  being  still  subsisting. 

On  the  15th  April  1785,  the  ninth  Lord  Petre,  Lady 
SUmrton*s  heir  and  executor,  took  a  renewed  lease  from 
the  then  prebendary  of  Wistan^  to  him  his  heirs  and 
assigns,  for  the  lives  of  himself  and  his  two  sons  Edward 
Robert,  afterwards  the  tenth  Lord  Petre,  and  (?.  W. 
Petre.  In  August  1786,  O.  W.  Petre,  being  then  in 
his  twentieth  year,  married  Mary  Howard,  and  articles 
of  agreement  were  entered  into,  dated  the  1st  August 

1786,  whereby  the  ninth  Lord  Petre  and  G.  W.  Petre 
contracted  with  trustees  (of  whom  one  was  «/*.  C. 
Throckmorton  afterwards  Sir  J.  C.  Throckmorton,)  that, 
if  the  marriage  should  take  effect,  and  he,  (?.  VF.  Petre, 
should  attain  twenty-one,  then  the  ninth  Lord  Petre  and 
O.  W.  Petre  would,  within  three  years  from  the  date  of 
the  articles,  settle  and  assign  messuages,  lands,  and 
hereditaments,  part  of  the  estates  devised*by  the  will  of 
Lady  Stourton,  of  the  yearly  value  of  lOOOZ.,  for  the 
benefit  of  O.  W,  Petre  and  Mary  Howard  and  their 
issue,  as  mentioned  in  the  articles.    On  the  10th  January 

1787,  G.  W.  Petre  attained  twenty-one,  and  then  the 
covenant  had  to  be  performed ;  and  by  a  deed  poll,  dated 
the  20th  July  1787,  the  ninth  Lord  Petre  exercised  his 
power  under  Lady  StourtoiCe  will  as  to  the  Lancashire 
estates  only,  by  appointing  them,  after  his  decease,  to  the 
use  of  O.  W,  Petre  and  the  heirs  male  of  his  body, 
with  divers  remainders  over  similar  to  those  mentioned 
in  the  will  and  third  codicil  of  Lady  Stourton.  And 
by  a  bargain  and  sale  dated  the  23rd  July  1787, 
being,  in  fact,  part  of  the  same  transaction,  Lord  Petre 
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1852.  and  Q.  W.  Petre  conveyed  the  Lancathire  estates  to 

Pktrs         ^^  tenant  to  the  pradpe  for  sufiering  a  recoyery,  to 

o.  enure  to  the  use  of  the  ninth  Lord  Petrty  the  appointee 

Pbtrb.         in  fe^^    Qn  the  18th  of  August  1787,  a  recovery  was 

accordingly  duly  suffered. 

In  the  following  January  1788,  the  ninth  Lord  Pttrt 
having  lost  his  first  wife  was  about  to  marry  a  second 
time ;  and  on  that  marriage  a  series  of  deeds  was  exe- 
cuted, and  on  those  deeds,  or  on  some  of  them,  the 
Pliuntiff  founds  his  title.  They  must,  therefore,  be  exa- 
mined with  some  degree  of  minuteness. 

The  first  of  these  deeds  were  indentures  of  lease  and 
release,  dated  the  9th  and  10th  January  1788.  The  deed 
of  the  10th  January  1788  was  made  between  the  ninth 
Lord  Petre  of  the  first  part ;  Robert  Edward  Peire^  hb 
eldest  son,  afterwards  the  tenth  Lord  Petre^  of  the  second 
part ;  O.  W.  Petre  of  the  third  part ;  Lord  WaUfgrave 
of  the  fourth  part ;  and  Lord  Stourton  and  Sir  /.  C. 
Tkrockmarton  o(  the  fifth  part.  (Sir  J.  C.  TArockmcrm 
was  also  one  of  the  trustees  of  the  marriage  articles  of 
1786,  executed  on  the  marriage  of  G.  W.  Petre),  This 
deed  recites  the  will  and  third  codicil  of  Lady  StourUmt 
her  death,  &c. ;  it  recited  her  title  to  the  church  and 
tithes  of  Bray  ton  under  the  lease  from  the  prebendary  of 
WUton^  the  renewed  lease  to  the  ninth  Lord  Petre^  of  the 
15th  April  1785,  the  deed-poU  of  the  20th  July  1787, 
the  bargain  and  sale  of  the  23rd  July  1787,  and  the  reco- 
very. And  then  the  testatum  was  as  to  the  Lancashire^ 
Craven^  and  Selbjf  estates,  to  Lord  Waldegrave  and  his 
heirs,  to  the  foUowiog  uses :  ^ As  to  the  8e&jf  and  Craven 
estates  which  were  in  Yorkshire,  subject  to  a  term,  to 
the  use  of  the  ninth  Lord  Petre  for  life,  with  remainder 
to  Lord  Waldegra^oe  to  preserve  contmgent  remainders, 
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remainder  to  the  use  of  such  one  or  more  of  the  sons  of  1862. 


the  ninth  Lord  Petre,  or  such  one  or  more  of  his  grand-  Petrk 

8onS|  or  both,  or  such  of  his  younger  sons  and  such  of  his  i». 

grandsons,  and  for  such  estates  and  upon  such  conditions  P'trb. 
as  he  should  appoint  by  deed  or  will ;  and  subject  thereto, 
to  such  other  of  the  uses  in  the  wiU  and  codicils  of  Lady 
Stawrton  as  were  subsisting.  And  as  to  the  Lancashire 
estates  (subject  to  the  term),  to  the  use  of  the  ninth 
Lord  Petre  in  fee.  This  deed,  so  far  as  relates  to  the 
four  estates  of  Lady  Stourton^  in  effect  followed  mainly 
the  directions  of  her  will,  the  only  deviation  from  the  li- 
mitations in  that  will  being  in  respect  of  the  Lancaehire 
estates.  As  to  those,  instead  of  declaring  the  uses 
according  to  the  directions  of  Lady  Stawrton^s  will,  it 
declares  them  according  to  the  bargain  and  sale  and 
recoyery  of  1787.  Besides  the  fee  simple  estates, 
the  deed  of  the  10th  January  1788  deals  also  with  the 
preboidal  leaseholds,  and  those  it  limits  to  the  use  of 
Lord  Waldegrave^  his  heirs  and  assigns,  m  trust  **  for 
such  person  and  persons  as  by  virtue  of  or  under  the 
limitations  thereinbefore  contained  should  for  the  time 
being  be  entitled  to  the  manors  and  other  the  fee  simple 
hereditaments  thereinbefore  granted  and  released,  situ- 
ate and  being  in  the  county  of  York^  to  the  end  and 
intent  that  the  said  leasehold  premises  might  go  and  be 
held  and  enjoyed  with  the  same  fee  simple  hereditaments 
so  far  as  the  nature  of  the  different  estates,  &c.,  would 
permit.^ 

And  I  may  here  mention,  that  not  only  is  the  leasehold 
property  the  subject  of  a  distinct  operative  part  in  this 
deed,  but  the  subject  of  a  separate  lease  for  a  year. 

The  next  of  the  series  of  deeds  executed  in  1788  is  a 
deedrpoU  of  the  11th  January  1788,  endorsed  on  the 


380  CASES  IN  CHANCERY. 

1852.  deed  of  the  10th ;  and  by  that  deed-poll  the  ninth  Lord 

pETRK         P^tre  executes  his  power  of  appointment  by  appointing 

V.  the  Yorkshire  estates  comprised  in  the  deed  of  the  lOth, 

PsTRB.         ^  |.]2^  ^^  ^f  Q^  jfT^  Peire,  his  heirs  and  assigns ;  and 

then  he  appoints  that  Lord  Waldegrave  shall  hold  the 

remainder  and  reversion  expectant  upon  the  death  of 

him,  the  ninth  Lord  Peire  in  the  church  and  tithes,  and 

other  leasehold  premises  for  lives  granted  by  the  deed  of 

the  10th,  in  trust  for  O,  W.  Peire^  his  heirs  and  assigns ; 

and  on  that  deed  the  Plaintiff  founds  his  right.    These 

deeds  vested  the  beneficial  interest  in  the  property  com* 

prised  in  them  on  the  ninth  Lord  Peire  for  life,  with 

remainder  to  G.  W.  Peire,  Lord  Waldegrave  being  the 

trustee. 

The  next  of  the  series  of  deeds  of  1788  (material  to 
the  present  case)  are  a  lease  and  release  of  the  14th  and 
15th  January  1788 ;  and  these  deeds  carry  into  effect  the 
covenant  entered  into  by  the  ninth  Lord  Peire  BXkd  O.  W. 
Peire  on  the  marriage  of  O.  W.  Peire,  Next  comes  the 
most  material  of  the  series,  dated  also  the  14th  and 
16th  January  1788,  a  settlement  by  lease  and  release, 
on  the  second  marriage  of  the  ninth  Lord  Peire  with 
Lady  Jvliana  B.  Howard^  an  infant  of  the  age  of 
eighteen.  By  this  settlement  O.  W.  Peire,  who,  subject 
to  his  father's  life  estate,  was  the  owner  in  fee  of  the 
Selby  estate,  joined  with  his  father  in  settling  it  to  the 
use  of  trustees  for  a  term  of  years  for  raising  pin- 
money,  and  subject  thereto  to  the  use  of  the  ninth  Lord 
Peire  for  life,  remainder  to  Lord  Siourian  and  Sir  J. 
C.  TArockmarion^  to  support  contingent  remainders,  and 
after  limitations  to  provide  for  a  jointure,  and  (or  pro- 
visions for  the  children,  remainder  to  the  use  of  the  first 
and  other  sons  successively  of  the  ninth  Lord  Peire  by  iiia 
said  intended  wife,  in  tail  male,  with  an  ultimate  limitatkm 
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to  the  ninth  Lord  Pe/r«  in  fee.   With  respect  to  this  deed  1852. 

the  PlaintiflTs  contention  is,  that  though  O.  W.  Petre         Petrk 
did  join  with  his  father  in  conveying  the  Selby  estate,  9. 

he  did  not  convey  his  interest  in  the  leasehold  property,         Pbtrb. 
the  one-third  of  the  great  tithes,  and  the  one-third  of  the 
small  tithes  comprised  in  the  prebendal  leases,  but  that 
those  leasehold  premises  remained  as  previously  settled. 

Before  considering  the  effect  of  that  deed,  I  will  pass 
on  in  the  narrative  of  the  circumstances. — On  the  22nd 
October  1797  O.  W.  Petre  died  intestate,  leaving  several 
children,  of  whom  O.  Petre  was  the  ddest,  and  H. 
Petre,  the  Plaintiff,  was  the  second  son.  G.  Petre  was 
an  infant  of  the  age  of  twelve,  and  on  the  death  of  O. 
W.  Petre  the  remainder  in  fee  in  the  Craven  estates 
descended  to  O.  Petre^  and  of  course  if  G.  W.  Petre 
had  not  parted  with  the  leasehold  property,  that  also 
descended  on  G.  Petre  as  his  heir.  Now  G.  W.  Petre 
being  one  of  the  lives  in  the  prebendal  lease  of  the  15th 
April  1785,  on  his  death  it  was  necessary  to  renew,  and 
then  this  took  place.  The  lease  was  vested  in  Lord 
Waldegrave  as  trustee  ;  but  the  ninth  Lord  Petre  over- 
looking that,  himself  took  a  renewed  lease  in  December 
1798,  by  which  the  church  and  tithes  and  premises  in 
the  parish  of  Bray  ton  were  leased  to  him,  the  ninth 
Lord  Petre,  his  heirs  and  assigns,  for  the  lives  of  himself, 
R.  E.  Petre,  and  Edward  R.  Petre.  It  is  material  to 
obeerve  this,  because  if  the  ninth  Lord  Petre  had  consi- 
dered that  G.  Petre,  the  son  of  G.  W.  Petre,  was  the 
person  entitled,  the  probability  is  that  he  would  have 
inserted  the  life  of  G.  Petre,  instead  of  inserting,  as  he 
did,  the  life  of  Us  own  infant  son  by  his  second  marriage. 
At  this  time  the  preb^idal  lease  of  April  1 785  was  still 
ia  existence,  in  Loid  Wtddegrave.  The  grant  of  this 
renewed  lease  of  course  did  not  put  an  end  to  the 
previously  existing  lease ;  and  if  the  mistake  had  been 
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1852.  discovered  at  the  time,  the  Court  would  have  set  it 

Pbtrb         right.     But  the  new  lease  being  granted  to  the  ninth 

o.  Lord  Petre^  while  there  was  a  subsisting  lease  remain* 

Fetkb.         jQg  jj^  j^^  Wdldegrave^  had  this  eflect,  that  there  were 

at  law  two  concurrent  leases. 

On  the  Snd  July  1801,  the  ninth  Lord  Petrt  died; 
and  this  is  a  material  date,  because  on  his  death  the 
remainder,  which  vested  in  Q.  Petre^  as  the  Phuntiff 
contends,  became  an  estate  in  possession.  The  ninth 
Lord  Peire  left  a  widow  and  issue  by  his  first  and  second 
marriages.  By  the  first,  R.  E.  Petre  and  Ann  Ca^ 
tharine  Petre^  and  the  children  of  his  deceased  son ; 
of  the  second  marriage,  three  childten,  E.  R.  Petre^ 
through  whom  the  Defendant  claims,  and  two  daughters; 
E.  22.  Peire  was  then  seven  years  old.  The  ninth  Lord 
Petre  by  his  will  and  codicils,  appointed  his  widow,  Lady 
JuKana  Barbara^  guardian  of  his  son  E.  R,  Petre.  On 
the  death  of  the  ninth  Lord  Petre^  E.  R.  Petre  entered 
into  possession  (by  his  guardian)  of  the  rents  of  the 
Selby  estate,  and  also  of  the  church  and  tithes  of 
Brayton.  That  entry,  according  to  the  Plaintiff's  con- 
tention, was  unlawful. 

The  next  transaction  is  this :  the  ninth  Lord  Petre 
having  been  one  of  the  lives,  the  tenth  Lord  Petre 
takes  a  renewed  lease  dated  the  29th  January  1802,  of 
the  tithes,  &c.,  to  himself,  for  the  lives  of  himself  and 
E.  R.  Petre  and  his  own  infant  son,  afterwards  the 
eleventh  Lord  Petre.  He  does  not  put  in  the  life 
of  G.  Petre^  who,  according  to  the  Plaintiff,  was  the 
person  entitled,  but  that  of  his  own  infant  son.  Then 
by  a  deed  of  the  10th  June  1803,  endorsed  on  the  re- 
newed lease,  and  made  between  the  tenth  Lord  Petre  of 
the  one  part,  and  Lord  Staurtan  and  Sir  J.  C.  Tlkrorit- 
martan  of  the  other  part,  it  was  witnessed,  that  the  said 
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tenth  Lord  Petre  conveyed  to  Lord  Siourton  and  Sir  /.  1852. 

C.  Throckmorton^  the  hereditaments  and  premises  com-         Petrk 
prised  in  and  demised  by  the  indenture  of  lease  of  the  v. 

29th  January  1802,  to  such  uses,  upon  such  trusts,  and  for  P«TaB. 
such  ends,  intents,  and  purposes,  and  under  and  subject 
to  such  powers,  provisoes,  conditions,  charges,  payments, 
limitations,  declarations,  and  agreements  ap  limited, 
expressed,  and  declared  or  directed,  and  contained 
concerning  the  same,  in  the  said  indenture  of  re- 
lease of  the  15th  day  of  January  1788.  Now  the 
Plaintiff  contends  that  no  uses  of  this  leasehold  pro- 
perty were  declared,  because  he  says  the  property  was 
not  included  in  it.  However,  at  any  rate,  the  parties 
who  executed  the  deed  declared  that  the  leaseholds 
should  be  held  upon  the  trusts  of  the  settlement. 

The  next  circumstance  to  be  referred  to  occurs  on  the 
30th  July  1807,  when  O.  Petre^  under  whom  the  Plain- 
tiff claims,  attained  twenty-one;  and  if  the  Plaintiff  is 
right,  he  was  then,  at  any  rate,  under  no  disability. 
On  the  29th  March  1809,  the  tenth  Lord  Peire  died. 
On  the  13th  July  1810,  a  renewed  lease  was  taken 
from  the  Prebendary  of  Wutoto^  to  Lord  Stowrion  and 
Sir  /.  C  Throckmorton^  for  the  lives  of  E  U.  Petre^ 
W.  H.  F.  Petre,  and  ChcarUi  H.  Howard.  Here, 
again,  the  life  of  a  stranger  was  put  in  instead  of  the 
life  of  Cr.  Petre,  which  would  scarcely  be  expected  if 
G.  Petre  was  the  person  whom  the  parties  then  consi- 
dered entitled ;  and  it  is  to  be  observed,  that  the  expense 
of  these  deeds  and  of  the  renewal  fines  was  paid  by  the 
Dowager  Lady  Petre  as  guardian  of  her  son  E.  R. 
Petre,  and  out  of  money  belonging  to  his  estate ;  and  in 
order  to  preserve  the  character  of  personalty  to  these 
monies,  a  deed  was  executed  on  the  14th  July  1810 
between  Lord  Stourton  and  Sir  /.  C.  Throckmorton,  of 

Vol.  I.     N.  S.  c  o 
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1852.  tbe  one  part,  and  Juliana  Barbara  Dowager  Lady  Petre^ 

Pbtrx  ^^  ^^®  other  part.   This  deed  recites  that,  under  the  set- 

V.  tlement  of  the  1 5th  June  1788,  JE.  B.  Petre  was  entitled 

PxTRB.  ^  ^y^Q  j^Q^  ^  j  profits  of  the  leasehold  hereditaments 
comprised  in  the  indenture  of  lease  of  the  29th  January 
1802 ;  and  it  witnesses  that  Lord  Stourtan  and  Sir  /.  C. 
Throckmorton  declared  and  agreed  to  and  with  the  said 
Juliana  Barbara  Lady  Peire^  her  executors,  adminis- 
trators, and  assigns,  that  they,  Lord  Btawrton  and  Sir/. 
C.  Throckmorton^  and  the  survivor,  and  the  heirs  of  tbe 
survivor,  would  stand  seised  of  and  interested  in  the  said 
leasehold  hereditaments  and  premises  comprised  in  the 
said  last-mentioned  indenture  of  lease  (viz.  the  lease  of 
ISth  July  1810),  with  their  ai^urtenancee,  upon  trust 
from  and  out  of  the  rents,  issues,  and  profits  thereof,  or 
by  mortgage  or  sale  of  the  same,  or  any  part  thereof, 
during  the  time  to  come,  &c.,  to  levy  and  raise  the  sum 
of  737/.  2««  8<f .  thereinbefore  mentioned  to  have  been 
paid  for  the  renewal  of  the  lastly  thereinbefore  recited  in- 
denture of  lease,  and  the  costs, charges,  Sec,  with  interest, 
and  to  pay  the  same  to  the  said  Juliana  Barbara^  Dow- 
ager Lady  Petre ^  her  executors,  administrators,  or  assigns, 
and  subject  to  such  payment  upon  the  trusts  limited,  &c., 
of  and  concerning  the  said  hereditaments  and  premises, 
(together  with  others),  in  and  by  the  said  indenture  of 
settlement  of  the  16th  January  1788  ;  so  that  this  deed 
recites  actually,  that  under  the  settlement  of  1788,  K 
B.  Petre  was  entitled  to  the  leaseholds. 

So  matters  continued  till  the  28th  of  September  1815, 
when  E.  B.  Petre  attained  twenty-one.  Up  to  that  period 
he  had  been  by  his  guardian  in  possession  since  the  death 
of  Lord  Petre,  and  he  remained  in  possession  till  1848 ; 
in  November  1815  he  suffered  a  recovery.  In  July 
1829  B.  B.  Petre  married  the  defendant,  and  by  inden- 
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tures  of  the  17th  and  18th  July  1829,  reciting,  amongst  1852. 

Other  thiDgs,  that  E.  R.  Petre  was  seised  of  an  estate         Pktrk 
in  fee  simple  in  possession,  of  all  the  manors  and  other  t^* 

hereditaments  thereinafter  particularly  mentioned,  except  '^  "' 

certain  parts  thereof,  being  part  of  the  hereditaments  in 
Drayton  aforesaid,  mentioned  in  the  schedule  thereunder 
^mtten,  which  were  held  by  the  sud  £.  R.  Petre  under 
a  lease  for  lives  under  the  prebend  of  the  prebendary  of 
Wisiow^  in  the  cathedral  church  of  York,  the  said  JE.  JR. 
Petre  did  convey  and  assure  to  JV.  H.  F.  Lord  Petre 
and  the  Earl  of  Surrey  and  their  heirs,  certain  fee 
simple  manors,  estates,  and  premises  therein  mentioned 
and  described,  being  of  very  much  greater  annual  value 
than  2000/.,  to  hoM  the  eame  unto  the  said  W.  H.  F. 
Lord  Petre  and  Earl  of  Surrey  and  their  heirs  for  ever. 
Nevertheless,  to  the  use  of  said  E.  P.  Petre  and  his 
heirs  until  the  solemnization  of  the  said  then  intended 
marriage,  and  from  and  after  the  solemnization  thereof, 
to  the  use  of  Henry  Valentine  Stafford  Jemingham 
and  Charles  E.  Jerttingham^  their  executors,  admims- 
trators,  and  assigns,  for  the  term  of  99  years,  upon 
certain  trusts  for  raising  and  paying  the  annual  sum 
of  500/.  by  way  of  pin-money  to  the  said  Defendant 
Laura  Maria  Stafford  Petre;  and  subject  thereto  to 
the  use  of  said  E.  P.  Petre  and  his  assigns,  for  his 
life,  with  remainder  to  the  use  of  said  William  Henry 
Francis  Lord  Petre^  and  Earl  of  Surrey^  and  their 
heirs,  during  the  life  of  said  E.  P.  Petre,  upon  trust 
to  support  the  contingent  remainders  thereinafter  limited, 
with  remainder,  to  the  use,  intent,  and  purpose  that 
said  Defendant  Z.  M.  S.  Petre,  in  case  she  should  sur- 
vive said  E.  P.  Petre,  should  yearly  receive  for  her  life 
one  annual  sum  or  yearly  rent  charge  of  2000/.,  issuing 
and  payable  out  of  all  the  said  hereditaments  and  premises 
thereinbefore  granted  and  released,  such  yearly  rent 

cc2 
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1852.  charge  to  be  in  full  for  her  jointure,  and  in  bar  oi  dower, 

Pktrs         freebench,   or   thirds   at    common-law  or   by  custom, 
0.  and   subject  thereto  to  the   use  of  Philip  Avgusivs 

Petrb.  Hanrott  and  John  Wright,  for  the  term  of  500  years, 
for  securing  the  payment  of  such  rent  charge,  with 
remainder  to  the  use  of  the  first  and  every  other  son 
of  the  body  of  said  E.  JR.  Petre  on  the  body  of  said 
Defendant  Z.  M.  8.  Petre  to  be  begotten,  severally  and 
successively  in  tail  male,  with  remainder  to  the  use  of  the 
said  E.  R.  Petre,  his  heirs  and  assigns  for  ever.  And  by 
the  said  now  stating  indenture  of  release  and  settlement 
it  is  further  witnessed,  that  for  the  considerations  therein 
mentioned,  said  J?.  R.  Petre  did  grant,  bargain,  sell,  and 
release  unto  said  W.  H,  F.  Lord  Petre  and  Earl  of 
Surrey,  and  their  heirs,  all  the  messuages,  lands,  and 
other  hereditaments  particularly  mentioned  in  the  sche- 
dule thereunder  written,  which  were  held  by  said  E.  R. 
Petre  by  virtue  of  any  lease  or  leases  for  lives,  under 
said  prebendary  of  the  prebend  of  Wistaw,  and  all  the 
appurtenances  thereof,  to  hold  the  same  unto  and  to 
the  use  of  W.  H.  F.  Lord  Petre  and  Earl  of  Surrey, 
and  their  heirs  and  assigns,  for  the  lives  of  the  persons 
for  whose  lives  the  premises  were  then  held,  and  for  the 
lives  and  life  of  the  survivors  and  survivor  of  them,  sub- 
ject  to  the  payment  of  the  rent,  and  performance  of  the 
covenants  reserved  and  contained  in  the  leases  thereof, 
upon  the  trusts  thereinafter  declared  concerning  the 
same,  viz.,  upon  trust  out  of  the  rents  and  profits 
thereof,  or  by  way  of  mortgage,  to  raise  sufficient  money 
to  pay  the  fines,  fees,  and  expenses  of  renewing  the 
existing  or  any  future  leases  of  said  hereditaments.  And 
it  was  by  the  said  now  stating  indenture  of  release  and 
settlement  declared  that  the  said  trustees,  and  the  sur- 
vivor of  them,  and  the  heirs  of  such  survivor,  should  stand 
possessed  of  the  said  leaseholds,  hereditaments  and  pre- 
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mises,  upon  such  trusts  and  to  and  for  such  intents  and  1862. 

purposes,  as  would  nearest  correspond  with  the  uses  and         Pbtre 
trusts  thereinbefore  declared  concerning  the  said  manors,         ^  v. 
estates,  and  hereditaments  so  thereby  granted  and  re- 
leased as  aforesaid. 

There  was  no  issue  of  the  marriage,  and  therefore  the 
intermediate  limitations  are  immaterial.  By  the  same 
deed,  £.  JZ.  Petre  granted  all  the  messuages  in  the 
schedule,  held  by  virtue  of  any  leases.  By  this  settle- 
ment, then,  of  1829,  the  property  comprised  in  it  was,  for 
valuable  consideration,  that  is,  the  consideration  of  mar- 
riage, conveyed  to  Lord  Petre  asii  Lord  Surrey^  in  trust 
for  the  benefit  of  himself  and  his  wife,  8cc. 

From  that  time  E.  R.  Petre  remained  in  undisturbed 
possession  down  to  the  time  of  his  death ;  and  by  his 
will  he  devised  his  rqal  and  personal  estate  to  his  wife, 
the  Defendant. 

It  is  admitted  by  the  Defendant,  that  what  was 
done  subsequently  does  not  affect  the  question,  the 
Defendant  cluming  under  the  devise  of  her  husband,  JE. 
B.  Petre. 

The  bin  was  filed  on  the  23rd  May  1850,  and  the 
Plaintiff  by  that  bill  insists,  that  by  the  effect  of  the  mar- 
riage settlement  of  1788,  he  is  entitled  in  fee  to  the  leases 
for  lives.  The  interest  in  remainder  of  O.  Petre^  fell  into 
possession  in  1801 ;  and  the  Plaintiff  claims  as  the  heir 
of  G.  Petre  who  died  without  issue. 

Now  the  first  question  is,  whether  the  leasehold  pro- 
perty was  included  in  the  settlement  of  17S8.  If  it 
was,  then  there  is  an  end  of  the  Plaintiff's  case.    That 
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1 652.  question  must  of  course  be  tried  by  reference  to  the  words 

Petrb         ^^  ^^®  ^^^  itself.     The  PlaintiflTs  contention  is  this. 
r.  He  says :  there  are  no  words  in  the  deed  of  1788,  suffi- 

Pktrs.  qJqq^  ^  pugg  f^Y^Q  leaseholds.  I  am  not  now  considering 
whether  it  was  the  intention  of  the  parties  that  they 
should  pass^  but  whether  they  did  pass;  whether  the 
words  of  the  deed  are  sufficient  to  pass  the  leasehold. 
The  Plaintiff,  to  show  .that  they  are  not,  says,  that  in 
the  deed  of  the  10th  January  1788,  which  did  pass  the 
leasehold,  there  is  not  only  a  separate  operative  part  but 
a  separate  lease  for  a  year,  applicable  to  the  leaseholds. 
It  is  clear  that  in  that  deed  there  was  enough  to  pass  the 
leaseholds.  But  is  it  equally  dear  that  there  are  not  in 
the  deed  of  the  1 6th,  words  sufficient  of  themselves  to  pass 
the  leaseholds?  It  must  be  considered  what  was  the 
nature  of  the  property;  the  leases  use  words  which 
would  carry  any  hereditament;  but  did  the  property 
in  fact  consist  of  anything  but  tithes!  To  ascertain 
this  I  have  resorted  to  the  two  Enclosure  Acts,  the  36 
Geo.  III.  c.  76,  and  the  39  Geo.  III.  [His  Honor  le- 
ferred  to  them  to  show  that  in'  them  the  property  was 
treated  as  tithes,  and  proceeded.]  And  in  some  of  the 
deeds  the  leaseholds  are  spoken  of  as  tithes ;  and  I  con- 
clude, that  in  the  leasehold  property  nothing  but  tithes 
was  comprised.  If  that  is  so,  now  let  us  refer  to  the 
words  of  the  settlement  of  the  16th  January,  1788.  [His 
Honor  referred  to  the  description  of  the  parcels  com- 
prising the  Selby  estate,  and  to  the  words  '^and  also 
the  parts  or  shares,"  &c.,  (p.  373).  ]  Then  after  de- 
scribing other  portions  of  property,  come  the  words, 
*^  all  and  singular  other  the  fee  simple  manors  or  lord- 
ships, &c.,  tithes,  rents/^  8ec.,  whatsoever,  devised  by  the 
will  of  Lady  8  tour  ton  (p.  373).  Now  what  were  the 
parts  and  shares  which  Lady  Stourton  had  ?  She  held 
in  fee  two-thirds  of  the  great  tithes,  and  under  leases^ 
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one-third  of  the  great  tithes,  and  one-third  of  the  1852. 

small  tithes.     As  to  the  words  used,  they  are  in  them-  Petrb 

selves  sufficient ;  besides.  Lady  Staurton  held  no  part  of  v. 

the  small  tithes  in  fee  simple ;  she  had  no  estate  except  Pktrb. 
leasehold  in  any  such  tithes.  If  the  case  then  stood 
merely  on  the  words,  there  are  words  enough ;  I  am  now 
only  on  the  dry  point  on  which  the  Plaintiff's  case  is 
based,  that  there  are  no  words  in  the  settlement  capable 
of  comprising  the  property  in  question. 

But  although  the  words  in  themselves  are  enough, 
still,  after  the  words  to  which  I  have  referredi  come  the 
general  words,  "  all  and  singular,  other  the  fee  simple, 
manors,^  &c.  Now,  it  is  a  fair  argument  for  the  Plain 
tiff  to  say,  on  the  question  whether  the  parties  intended 
the  leasehold  to  pass,  that  it  was  not  so  intended,  be- 
cause though  the  words  first  used  may  be  large  enough, 
they  must  be  restricted  by  the  subsequent  words.  I 
must  also  give  the  Plaintiff  the  benefit  of  this  argument. 
He  says  the  deed  of  settlement,  in  stating  the  parcels, 
states  them  in  the  same  manner  as  in  the  deed  of  the 
10th  January  1788.  Now  by  the  description  in  that 
deed,  he  argues,  it  was  not  considered  by  the  parties 
that  the  leaseholds  passed,  because  if  it  had  been  so 
considered,  they  would  not  have  introduced  as  they  did 
a  separate  operative  part  to  pass  the  leaseholds;  no 
doubt  that  is  a  good  argument  on  the  question  of  tn^en- 
iion,  though  not  on  the  question  whether  there  are  words 
per  se  of  sufficient  force.  If  then  the  question  between 
the  parties  turned  on  that  dry  question,  I  think  there 
are  sufficient  words  to  pass  the  leaseholds ;  but  non 
constat  that  the  deed  did  actually  pass  them.  To 
ascertain  that,  it  must  be  seen  what,  on  consideration 
of  the  whole,  was  the  intention.  Now  if  I  look  to  the 
intention,  if  it  stood  on  the  deed  alone,  it  would  be 
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1952.  doubtful  whether  it  was  the  intention  of  the  parties  to 

Prtrb         P'^^  ^^^  leaseholds.     The  winding-up  by  saying,  **aU 

V.  other  the  fee  simple  manors,^  &c.,  leads  rather  to  the 

Pktrb.        inference  that  the  intention  was  only  to  pass  fee  simple 

property. 

But  then  passing  to  the  next  question,  do  I  find  from 
all  that  took  place  from  and  including  the  time  of  the  exe- 
cution of  the  deed  of  1788  to  the  present  time,  any  indicia 
tion  of  the  intention  of  the  parties!  Of  course  I  could 
not  construe  the  deed  itself  by  matter  dehors  the  deed ; 
but  the  question  of  intention  has  a  material  bearing  on 
another  view,  to  which  I  shall  have  presently  to  refer. 
Now  I  find  the  SeEby  estate,  the  fee  simple  property 
clearly  intended  to  pass  by  the  settlement  of  1788,  com- 
prised certain  fee  simple  lands  in  the  parish  of  Brayton^ 
subject  to  tithes,  and  comprised  two-thirds  of  the  great 
tithes.  Now  it  is  contrary  to  probability  that  when  the 
parties  were  settling  this  estate,  consisting  of  land  and 
tithes,  they  should  not  intead  to  make  the  two  go  together. 
[His  Honor  referred  also  to  the  deed  of  10th  January 
1788J.  That  deed  conveyed  the  tithes  and  other  heredi- 
taments and  premises  comprised  in  the  lease  of  the  15th 
April  1785  to  Lord  Waldegrave,  in  trust  for  such  per- 
son and  persons  as  by  virtue  of  or  under  the  limitations 
thereinbefore  comprised,  should  be  entitled  to  the  fee 
simple  estate,  thereby  conveyed.  And  then  followed  these 
words,  "  to  the  intent  that  the  said  leasehold  premises 
might  go  and  be  held  and  enjoyed  with  the  same  fee  simple 
hereditaments,  so  far  as  the  nature"  bo.  Though  that 
is  not  conclusive  as  to  the  intention,  it  is  on  the  whole 
evident  that,  in  the  deed  of  the  10th  January  the  par- 
ties did  mean  that  the  leaseholds  should  go  with  the 
8elby  estates.  Again,  the  ninth  Lord  Petre^  when  he 
took  a  renewed  lease,  would  naturally  have  put  in  the 
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life  of  the  person  entitled  after  his  own  death,  and  his  1852 

putting  in  the  life  of  his  infant  son  by  his  second  mar-  Petre 

riage,  affords  an  inference  that  he  considered  the  lease-  r. 

hold  property  would  go  to  that  infant  son.  Add  to  this  P«tre. 
what,  in  my  mind,  is  almost  conclusive,  viz.  the  whole 
course  of  conduct.  On  the  death  of  the  ninth  Lord 
Petre^  it  is  not  O.  Petre  who  enters  into  possession, 
but  E.  R.  Petre^  by  his  guardian ;  that  assumes  that  all 
the  parties  then  supposed  that  E.  jR.  Petre  was  entitled. 
Again,  in  the  renewed  lease  taken  by  the  tenth  Lord 
Petrey  he  puts  in  the  life,  not  of  O.  Petre  but  of  his  own 
infant  son.  Then  in  the  transactions  of  1802  and  1803, 
the  deed  of  the  10th  January  1803  assumes  that  the 
'  trusts  of  the  settlement  of  1788  comprised  the  leasehold 
property,  and  the  fee  and  fines  in  the  renewed  lease  of 
1802  were  paid  by  the  Dowager  Lady  Petre^  as  the 
guardian  of  E.  R.  Petre.  The  deed  of  the  14th  July 
1810  contains  an  express  recital  that  E,  JR.  Petre  was, 
under  and  by  virtue  of  the  trusts  and  limitations  con- 
tained in  the  settlement  of  1788,  entitled  to  the  rents, 
issues,  and  profits  of  the  leasehold  hereditaments  and 
premises  comprised  in  the  indenture  of  lease  of  29th 
January  1802.  And  E.  R.  Petre  on  his  marriage  settles 
the  Selby  estates,  including  the  leaseholds.  But  then, 
in  addition,  there  is  this :  the  professional  gentleman  who 
is  alleged  by  the  Plaintiff  to  have  been  the  solicitor  by 
whom  the  Whole  series  of  deeds  of  1788  was  prepared, 
and  the  whole  arrangement  carried  into  effect,  was  the 
solicitor  of  the  Petre  family ;  he  knew  what  the  intention 
of  the  parties  was ;  and  unless  I  attribute  fraud  to  him 
I  must  assume  that  he  considered  not  only  that  the 
parties  intended  in  the  settlement  of  1788  to  comprise 
the  leaseholds,  but  that  they  were  so  included. 

To  meet  this,  the  Plaintiff  suggests  a  conspiracy  to 
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1852.  defraud  G.  Petre  by  purposely  concealing  from  him  the 

Pbtrb        'deeds  relating  to  the  property;    and  the  parties  so 
V.  charged  with  fraud  are  not  only  Mr.  Pearson  the  soli- 

citor, but  the  Dowager  Lady  Petre^  the  tenth  Lord 
Petre^  Lord  Surrey^  Sir  /.  Throckmorton^  and  of  course 
E.  R,  Petre ;  nor  is  the  ninth  Lord  Petre  exempted 
entirely  from  the  charge.  At  present,  on  this  part  of 
the  subject,  I  will  only  say  that  I  think  the  whole  alle- 
gation of  fraud  is  a  pure  and  entire  fiction. 

The  conclunon  to  which  I  come  thus  far  is,  that  on 
the  question  of  intention^  (not  looking  at  it  for  the  pur- 
pose of  constming  the  deed,)  I  do  not  feel  any  doubt 
that  the  parties  intended  the  leasehold  property  to  pass 
with  the  Selby  estate.  As  to  the  question  on  the  con- 
atruction  of  the  settlement  of  1788,  whether  the  words  in 
it  are  sufflcient  to  pass  the  leaseholds,  I  think  there  are 
words  sufficient ;  but  whether  the  leaseholds  did  actually 
pass,  I  have  some  doubt;  I  incline  to  think  they  did, 
and  if  they  did,  there  is  an  end  of  the  question.  But 
even  on  the  assumption  that  the  settlement  did  not  pass 
them,  I  think  the  Statute  of  Limitations  is  a  bar. 

For  the  purpose  of  considering  the  effect  of  the  Statute 
of  Limitations,  I  shall  assume  that  on  the  death  of  the 
ninth  Lord  Petre^  the  party  entitled  was  O,  Petre^  the 
then  infant  son  of  G«  TT.  Petre^  and  that  the  entry  of 
E.  JR.  Petre  by  his  guardian  was  a  wrongful  entry.  The 
estate  which  the  Plaintiff  claims  through  (7.  TF.  Petre^ 
18  the  estate  which  was  vested  in  remainder  in  O.  W. 
Petre^  expectant  on  the  death  of  the  ninth  Lord  Petre; 
the  Plaintiff  admits  that  the  Statute  of  Limitations  is 
a  bar  to  his  claim^  unless  the  case  falls  within  the  25th 
or  26th  sections  affecting  express  trusts  or  concealed 
fraud. 


Petrk. 
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The  first  question  is,  whether  it  is  within  the  2.5th  1852. 

section.  [His  Honor  read  the  25th  section  of  the  3  &  4  Petrb 
Will.  IV.  cap.  27,]  and  proceeded.  In  order  to  determine  ^  9. 
the  question  under  that  section,  it  is  necessary  carefully 
to  consider  its  terms.  Now  the  expression  ^^  claiming 
through  him/*  occurs  three  times  in  the  section,  and  has 
in  each  place  the  same  meaning :  it  means  **  deriving 
title,**^  and  that  is  in  accordance  with  the  first,  the  in- 
terpretation clause.  The  25th  section  is  also  confined  to 
express  trusts ;  that  is,  trusts  expressly  declared  by  a 
deed,  or  a  will,  or  some  other  written  instrument ;  it  does 
not  mean  a  trust  that  is  to  be  made  out  by  circumstances; 
the  trustee  must  be  expressly  appointed  by  some  written 
instrument;  and  the  effect  is,  that  a  person  who  is  under 
some  instrument  an  express  trustee,  or  who  derives  title 
under  such  a  trustee,  is  precluded,  how  long  soever  he 
may  have  been  in  enjoyment  of  the  property,  from  setting 
up  the  statute ;  But,  if  a  person  has  been  in  possession,  not 
being  a  trustee  under  some  instrument,  but  still  being  in 
under  such  circumstances  that  the  Court,  on  the  principles 
of  equity,  would  hold  him  a  trustee,  then  the  25th  section 
of  the  statute  does  not  apply ;  and  if  the  possession  of 
such  a  constructive  trustee  has  continued  for  more  than 
twenty  years,  he  may  set  up  the  statute  against  the  party 
who,  but  for  lapse  of  time,  would  be  the  right  owner ;  that 
is  the  construction  that  I  put  on  the  25th  section  of  the 
statute.  The  section  is  confined  to  the  case  of  a  bill 
being  filed  by  the  cestuis  que  trust  against  express  trus- 
tees, or  those  claiming  under  them ;  that  is,  to  suits 
in  which  the  contest  is  between  those  two  parties ;  and  it 
has  no  application  where  the  contest  is  as  to  a  right  be- 
tween the  cestuis  que  trust  and  third  persons,  not  being 
express  trustees*  If  that  were  not  so,  what  would  be 
the  meaning,  in  the  25th  section,  of  the  words  '^  to  bring 
a  suit  against  the  trustee  f*  &c.    The  statute  is  to  apply 
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1852.  where  the  contest  is  between  the  cestui  que  trust  and 

Pbtrb         ^^^  person  alleged  to  be  an  express  trustee ;  not  to  the 
V.  case  where  the  trustee  may  be  a  constructive  trustee, 

Pktrb.  jjy^  jg  jjQ^  j^jj  express  trustee.  Now  I  will  assume  that 
on  the  death  of  the  ninth  lord  Petre^  O,  Petre  was 
entitled  to  enter  as  cestui  que  trustf  the  legal  estate  being 
in  lord  IValdegrave  as  express  trustee ;  the  ninth  Lord 
Petre  not  being  an  express  trustee  for  anybody,  took  the 
lease  of  the  18th  December,  1798.  Now  I  may  assume 
that  if  a  bill  had  then  been  filed  by  O.  Petre,  the  Court 
would  have  declared  that  the  ninth  Lord  Petre  was 
a  trustee  for  him  ;  he  was  in  fact  a  constructive  trustee, 
assuming  that  Cr.  Petre  was  entitled  beneficially.  When 
he  died,  the  tenth  Lord  Petre,  acting  on  the  lease  of 
1798,  takes  a  renewal,  the  lease  in  Lord  JValdegrctve 
still  subsisting,  the  legal  estate  being  still  in  him  as  a 
trustee  on  express  trusts.  The  tenth  Lord  Petre  was  not 
declared  a  trustee  by  any  instrument ;  and  by  the  deed 
of  June  1803^  he  assigns  the  lease  to  trustees  for  the 
persons  entitled  under  the  trusts  of  the  settlement  of 
1788 ;  that  is  the  only  express  trust  decUred  by  the 
deed  of  1803 ;  and  if,  as  the  Plaintiffi  say,  there  were  no 
trusts  of  that  leasehold  property  in  the  settlement  of 
1788,  then  there  was  no  express  trust  of  them  in  the 
deed  of  the  10th  June  1803. 

In  1810,  the  fines  and  expenses  on  taking  the  renewed 
lease  of  the  13th  of  that  month,  were  paid  by  the 
guardian  of  E.  R.  Petre  out  of  his  monies ;  and  by 
the  deed  of  the  14th  July,  reciting  the  lease  of  the 
13th,  there  was  an  express  declaration  of  trust  of 
the  leasehold  premises,  for  such  trusts,  &c.,  as  were 
limited,  expressed  and  declared  of  and  concerning  the 
said  hereditaments  and  premises,  in  and  by  the  then 
recited  indenture  of  release  and  settlement  of  the  15th 
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January  1788 ;  that  is,  an  express  trust  for  E.  R.  Petre^  1 852. 

who  was  tenant  in  tail  under  that  settlement.     Now,  Pktrb 

was  the  ninth  Lord  Petre  an  express  trustee  for  the  v. 

Plaintiff?  Was  the  tenth  Lord  Peire  such  trustee!  P"aB. 
Were  Lord  Stourtan  and  Sir  1.  C.  Throckmorton^  the 
trustees  of  the  deeds  of  the  11th  and  14th  July  1810, 
express  trustees  for  the  Plaintiff!  But  supposing  they 
could  have  been  considered  as  express  trustees,  how  could 
E.  R.  Peire  be  treated  as  a  trustee  at  all  for  G.  Petre  f 
In  the  contest  between  the  present  Plaintiff  claiming 
under  G.  Petre^  and  E.  R,  Petre^  or  those  claiming 
under  him,  there  is  clearly  no  case  of  express  trust* 

There  are  several  cases  on  the  subject  of  the  sta- 
tute, but  they  are  all  cases  of  charges  on  land  (except 
Salter  Y.  Cavanagh,  in  1  Dru.  b  Wal.  668,)  or  of  legacies, 
within  the  40th  section,  or  of  annuities.  But  I  may 
refer  to  what  fell  from  Lord  St.Leonards,  in  Law  v.  Bag- 
well, in  4  Dru.  &  War.  398.  He  says:—"  The  26th 
section  of  the  late  Statute  of  Limitations,  providing 
for  express  trusts,  renders  lapse  of  time  unimportant  in  all 
cases  within  the  section,  that  is  between  the  cestui  que 
trust  and  his  trustee^  unless  the  trust  is  disturbed,  and 
that  disturbance  can  only  be  effected  by  such  a  denial  of 
the  trusts  as  takes  place  when  the  trustee  sells  to  a  third 
party  for  valuable  consideration,  the  property  held  by 
him  in  trust.^  [His  Honor  referred  also  to  the  case  of 
Commissionerh  of  Charitable  Donations  v.  Wybrant  (a) 
and  continued] : — That  case  does  not  api^y,  neither  do 
Ward  V.  Arch  (J),  nor  Gaff  v.  Btdt  (c).  Francis  v. 
Orover^  in  5  Hare,  39,  was  a  case  of  an  annuity.  In  the 
case   of    Young  v.  Lord  Waterparh,  reported  in    13 

(a)  2  Jones  &  Lat.  182.  (b)  12  Sim.  472. 

(c)  16  Sim.  323. 
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1852.  Sim.  199,  and  6  Jurist,  666,  and  in  10  Jurist,  1,  on 

Pktrx         appeal,  the  facts  are  not  fully  reported  in  Simons^  but 
9.  they  are  very  fully  stated  in  the  6  Jurist.     [His  Honor 

Pktrb.  stated  the  facts  of  that  case,  and  continued.]  When 
that  case  was  cited  from  the  report  in  18  Simons,  to 
Lord  St.  Leonards  in  Chappell  v.  Rets  (a),  his  Lord- 
ship^s  observation  was  this :  that  it  did  not  appear,  from 
the  report  of  the  case  in  Simons,  whether  the  relation  of 
trustee  and  cestui  que  trust  subsisted  between  the  party 
having  the  estate  and  the  person  entitled  to  the  money ; 
but  he  presumed  such  was  the  case,  as  the  Vice-Chan* 
cellor  said,  &c.  That  case  came  on  on  appeal  before 
Lord  Lyndhurst  (&),  and  he  referred  to  the  40th  section 
of  the  Act,  but  did  not  mention  the  25th.  He  says : 
— "  In  this  case  the  term  for  500  years  is  still  in  the 
trustees,  and  there  is  nothing  therefore  contained  in 
the  statute  to  prevent  them  from  raising  the  residue  of 
the  10,000/.  in  the  manner  directed  by  the  settlement; 
and  the  money  when  so  raised  would  be  held  by  them. as 
trustees  for  the  purposes  of  the  settlement,  i.e.  for  the 
use  and  benefit  of  the  parties  entitled  under  the  settle- 
ment ;  and  therefore,  as  to  the  two-seventh  shares,  for 
the  use  and  benefit  of  the  Plaintiff,  the  personal  repre- 
sentative of  two  of  the  younger  children.  To  a  case 
like  the  present,  between  a  trustee  and  cestui  que  trust, 
the  statute  of  William  IV.  has  no  application.  The 
trustee  did  not  hold  adversely  to  the  cestuis  que  trust, 
but  for  them  and  for  their  use  and  benefit."  I  refer  to 
the  case  of  Young  v.  Lord  Waterpark,  on  account  of 
the  observations  of  Lord  St.  Leonards,  made  in  refer- 
ence to  it  as  it  stood  in  the  report  cited  to  him  from 
13  Simons ;  but  in  his  Lordship's  Essay  on  the  new  sta- 
tutes, he  refers  to  it  at  pp.  41  and  106 ;  in  the  latter 

(a)   16  Jur.417.  (b)  10  Jur.  1. 
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page  he  says : — '*  In  the  case  of  portions  secured  by  a  term  1 85  2. 

of  years,  for  example,  where  they  have  not  been  raised         Pmtrb 
within  the  time  of  limitation  under  the  40th  section,  yet  v. 

if  the  term  which  secures  them  is  not  barred,  the  trus-  Pktrb. 
tees  are  not  prevented  from  raising  the  portions,  and 
when  raised,  they  will  hold  the  money  as  trustees  for 
the  children.  In  such  a  case,  between  trustee  and 
cesiuis  que  trust  the  statute  has  no  application.  The 
trustees  do  not  hold  adversely  to  the  cestuis  que  trust,  but 
for  their  benefit.^ 

There  are  several  other  cases  which  have  been  cited, 
but  I  abstain  from  commenting  upon  them,  as  I  do  not 
think  they  apply. 

I  am  of  opinion,  on  the  whole,  on  this  part  of  the 
case,  that  it  does  not  fall  within  the  25th  section  of  the 
'Statute. 

Next,  supposing  that  I  was  of  opinion  that  the  statute 
does  apply,  still  the  right  to  file  a  bill  accrues  at  the 
time  at  which  the  land  shall  have  been  conveyed  to 
a  purchaser:  sect.  25.  Now,  in  1829,  E.  R.  Petre 
being  in  possession,  conveyed  for  valuable  considera- 
tion his  estates,  expressly  including  the  leaseholds  in 
question,  to  trustees  to  certain  uses.  There  was,  there 
fore,  more  than  twenty  years  before  the  bill  was  filed, 
a  conveyance  to  a  purchaser.  If,  therefore,  it  had 
been  even  a  case  of  express  trust,  the  statute  would  not 
apply. 

Then,  does  this  case  come  within  the  26th  section ! 
Firstly,  what  is  meant  by  concealed  fraud !  It  does  not 
mean  the  case  of  a  party  entering  wrongfully  into  po&- 
session ;  it  means  a  case  of  designed  fraud,  by  which  a 
party,  knowing  to  whom  the  right  belongs,  conceak  the 
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1832.  circumstances  giving  that  right,  and  by  means  of  such 

Petrb  concealment  enables  himself  to  enter  and   hold.     The 

V,  Plaintiff  shows  by  his  bill  that  he  knows  what  is  meant 

Pktrb.  Jjj  ^}j^  statute  by  concealed  fraud,  for  he  alleges  a  con- 
spiracy, in  which  all  the  persons  I  have  named,  in  before 
alluding  to  this  part  of  the  case^  must  have  been  parties. 
I  confess  I  can  see  no  ground  even  suggested  for  conclud- 
ing there  was  any  such  conspiracy  or  fraud,  except  the 
single  fact  that  E,  R,  Pelre  entered,  and  that  all  parties 
have  acted  on  the  assumption  that  he  was  the  person 
entitled.  [The  Vice-Chancellor  went  in  some  detail 
through  all  the  circumstances  of  the  case,  with  refer- 
ence to  the  question  whether  any  fraud  could  be  imput- 
ed, and  concluded  that  there  had  been  no  concealment ; 
that  there  was  no  ground  for  supposing  that  all  the 
material  transactions  had  not,  or  at  least  might  not,  with 
reasonable  diligence,  have  been  known  to  the  Plaintiff  or 
those  through  whom  he  claimed ;  and  unless  that  con- 
clusion could  be  arrived  at,  his  Honor  was  of  opinion  that 
the  26th  section  of  the  statute  did  not  apply.  His 
Honor  then  continued  :] — I  am  of  opinion,  on  the  whole, 
^hat  the  statute  is  a  bar  to  the  Plaintiff'^s  claim.  But  if 
there  were  no  question  of  the  statute,  if  I  was  proceeding 
on  the  ordinary  principles  applied  to  cases  of  adverse 
enjoyment,  consider  the  date  of  the  transactions.  The 
original  deed  on  which  the  Plaintiff  founds  his  claim, 
was  executed  so  far  back  as  1788,  sixty-two  years  before 
the  bill  was  filed.  Every  person  concerned  in  the  various 
transactions  who  could  explain  the  intention  of  the 
parties  to  them,  is  dead.  If  such  a  bill  as  this  had  been 
filed  while  some  of  them  were  living,  and  a  counter  bill 
had  been  filed  by  the  ninth  Lord  Peire^  or  by  JE.  R. 
Peire,  asking  the  Court  to  rectify  the  settlement  of 
1788,  can  I  now  conclude  that  the  latter  bill  would  have 
been  unsuccessful!    Can  T,  after  sixty-two  years  have 
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elapsed,  and  on  the  materiak  before  me,  conclude  that  1852. 

the  Court  would  not  have  directed  the  settlement  to  be  Pktkb 

rectified  so  as  to  include  the  leasehold  property !    Must  v. 

I  not  rather  come  to  an  opposite  conclusion,  if  I  could  <^ktrs. 
come  to  any  ? 

Another  view  which  has  been  justly  pointed  out  by 
the  counsel  for  the  Plaintiff  is,  that  there  is  great  reason 
to  conclude,  as  to  the  appointments  made  by  the  ninth 
Lord  Petrej  that  they  might  have  been  set  aside  as 
frauds  upon  his  power.  Suppose  now  that  immediately 
after  the  death  of  the  ninth  Lord  Petre^  such  a  bill  as 
this  had  been  filed,  the  Plaintiff  insisting  on  his  title ; 
and  suppose  JE.  H.  Petre  had  filed  a  bill  to  rectify  the 
settlement,  insisting  that  the  appointments  were  void. 
If  the  Court  had  come  to  the  conclusion  that  the  ap- 
pointments were  a  fraud  on  the  power,  who  would  have 
been  entitled !  Why,  all  these  estates  would  have  gone 
to  £.  R.  Petre,  the  person  against  whose  right  this  bill 
is  filed.  There  would  be,  at  this  distance  of  time,  as 
much  ground  for  setting  aside  the  appointments  made 
by  the  ninth  Lord  Petre,  as  for  supporting  the  claim  of 
this  bill ;  and  I  can  no  more  now  disturb  the  rights  of 
the  parties,  so  far  as  they  exist  under  one  set  of  the 
deeds,  than  I  can  set  them  up  so  far  as  they  would 
appear  to  exist  under  the  other.  I  am  of  opinion,  there- 
fore, that  on  all  these  grounds,  even  if  the  Statute  of 
Limitations  did  not  apply,  the  bill  must  be  dismissed 
with  costs. 


Vol.  L     N.  S.  d  d 
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1853: 
dlst  January. 


STAGEY  V.  SOUTHEY. 


X  HIS  was  a  suit  to  carry  into  effect  the  tmsts  of  a 
settlement.  A  motion  was  made  asking,  among  other 
things,  under  the  57th  section  of  the  Chancery  Im- 


Chancery  Im- 
provement Att. 
Practice, 

Allowance  of 
Income  pending  provement  Act,  for  payment  to  the  Plaintiff,  pending  the 

^  ""*^'  suit,  of  the  income  of  property  limited  to  her  separate 

A  married  wo-     use  for  her  life.    It  was  alleged  that  there  was  a  liability, 

man,  having  a     ^^  the  part  of  the  Plaintiff  and  her  husband,  to  the  trust 

her  separate  use  ^^^te,  in  respect  of  timber  cut  by  the  Plaintiff  and  her 

in  real  estate,       husband,  before  the  institution  of  this  suit.    It  appeared 

in  this  suit  that  there  was  another  suit  at  the  RoUs,  in 

which  it  was  sought  to  charge  the  Plaintiff's  separate 

income  for  the  timber  cut.     There  was  no  evidence  of 

the  value  of  the  timber  cut.    The  total  income  of  the 

Plaintiff  was  about  180/.  a-year. 


with  her  hus- 
band cut  timber. 

A  suit  was 
instituted  in  one 
branch  of  the 
Court  to  carry 
into  effect  the 
trusts  of  the  set- 
tlement.    In 
another  branch 
a  suit  was  in 
existence,  in 
which  a  claim 
was  made  on 
the  married  wo- 
man's separate 
use,  in  respect  of      The  Vicb-Chanobllob  said,  under  the  57th  section  of 

*^«  ^™ber  cut.  the  Act,  he  could  not  decide  on  the  validity  of  the  daim 
the  first  suit,  the  '^^  timber.  But  if  the  value  of  the  timber  could  be  ascer> 
Court  could  not  tained,  the  amount  being  brought  into  Court  or  otherwise 
decide  the  ques-  g^u^^  .  the  remainder  of  the  income  might  be  paid  to 
right  to  cut  the    the  Plaintiff,  without  prejudice  to  any  proceedings  in  the 

timber ;  but  the  other  suit  at  the  Rolls  against  such  income. 

married  woman, 

securiuff  the 

value  of  the  timber  cut,  was  allowed  her  income  pending  the  suit. 


Mr.  Shehheare^  for  the  motion. 

Mr.  PrendergoH^  for  the  trustee  of  the  estate,  op- 
posed it. 
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RE  RANDALL'S  WILL,  AND  THE  TRUSTEE     ^  18S3: 

ACT,  ISfiO.  17th  Febnmy. 

J  Tnutee  Aei, 

IN  this  case  the  Master,  by  his  report  and  certificate  of  1850. 

the  28th  October,  found  that  two  persons,  Lyder  and  Cw^^rueHon. 

DanieUy  were  jointly  trustees  under  a  certun  indenture  A.  and  B.^  be- 

of  August  1826,  of  a  sum  of  Long  Annuities,  stand-  ^J^g^'^Sd*** 

ing  in  the  joint  names  of  Lyder ^  DenieU^  and  another  that  it  was  un- 

deceased,  and  that  Lyder  and  Danidl  were  such  trus-  certain  whether 

tees  for  the  applicants ;  and  that  it  was  uncertain  whe-  ^^^but  ^  ^' 

ther  Lyder  was  living  or  dead ;    and  that  he  was  a  waa  liTina; ; 

trustee  within  the  Trustee  Act.    And  he  certified  that  5?T"S"i?* 

died.    Held, 
the  ee9tuu  que  trusty  the  applicants,  were  entitled  to  an  that  A.  waa  act 

order  directing  the  proper  officer  of  the  bank  to  transfer,  ^}^  trustee 
or  join  with  Daniell  in  transferring  the  stock  into  the  ^^  ^^^  1850* 
names  of  A.^  J3.,  and  C,  to  be  held  by  them  on  the  and  the  22Dd 
trusts  of  the  deed  of  August  1826.     Upon  this  certifi-  ^^j?/^*|** 
cate  an  order  was  made,  vesting  the  right  to  transfer  the  apply, 
stock  in  Daniell  alone,  and  directing  him  to  transfer  to 
A.^  JB.,  and  C    Before  the  order  could  be  completed 
Daniell  died,  and  a  motion  was  now  made,  on  proof  of 
DanielTs  death,  under  the  22nd  section  of  the  Trustee 
Act,  1 850,  for  an  order  that  the  bank  should  transfer  the 
(hnd  into  the  names  of  A.,  B.,  and  C,  on  the  assumption 
that,  by  the  death  of  Daniell^  Lyder  was,  under  the  Mas- 
ter's finding,  sole  trustee,  and  it  was  uncertain  whether 
he  was  living  or  dead. 

On  the  22nd  of  February,  the  Vios-Chancellob  said, 
it  appeared  to  him,  upon  careful  consideration  of  the  Act, 
that  he  could  not  strain  the  construction  so  as  to  make 
it  apply  to  the  case  in  its  existing  state.    [His  Honor  re- 
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ferred  to  facts  stated,  and  added :] — The  object  is,  that 
I  should  proceed  on  the  footing  that  Lyder  is  living,  and 
a  sole  trustee.  Now  the  term  '*  sole  trustee  ^  in  the  Act, 
has  a  clear  and  definite  meaning ;  it  means  a  person  ori- 
ginally a  sole  trustee,  or  one  who  has  become  sole  trus- 
tee by  surviving.  As  the  matter  now  stands  I  cannot 
predicate  that  of  Lyder ^  as  it  appears  by  the  Master  s 
certificate,  that,  at  least  some  time  ago^  it  was  uncertain 
whether  he  was  living  or  dead.  I  think  that  the  case  is 
not  within  the  Act. 


1853  :  TURNER  v.  BLAMIRE. 

10th  and  11th 

V  "y •  M      JL  HE  bill  in  this  case  was  by  Montague  John  Turner^  on 

Ineloiure  Acts,    behalf  of  himself  and  the  other  persons  entitled  under 

Conatrv^Hon  of.  ^^^  ^jy  ^f  William  Turner.    After  stating  the  title, 
Junsdtetton.  ^ 

Commissioners    (which  was  not  disputed)  the  bill  stated,  that  **  the  Wood" 

o/Inelosure.     cote  estate  (which  was  part  of  the  testator's  estate),  with 

Under  the  8  &  9  ^^^  ^^^  rights  of  sheep  walk  over  the  adjoining  lands^  was 

Vict.  c.  1 18,  the  duly  conveyed  to  the  testator  in  or  about  the  year  1818, 

So^ra^hJS"    ^y  ^^^  *^^°  *^^^®^'  ^^^  ^^^  ^^^'"i^^  JDurant,  Esq.  (then 
made  a  provi-      commonly  called  Captain  Durant  and  afterwards  Colonel 

sional  order,         Durant)^  since  deceased,  and  had  been  in  the  possession 

and  were  pro- 

ceeding  to  make  ^f  ^^^  said  Oeorge  Durant  for  thirty  years  and  upwards, 

their  final  prior  to  the  conveyance  to  the  testator,  and  is  described  in 

disputed  whe-      certain  title  deeds  relating  to  the  estate  as,  and  is  consi- 

ther  the  lands      dered  to  be,  an  ancient  manor  or  reputed  manor.  No  part 

intend^  to  be      of  the  estate  is  or  has  been,  at  any  time  within  the  period 

mclosed  by 

them  were  with-  o*"  ^^^^y  y®*^  *°^  upwards,  before  the  24th  day  of  May 

in  the  Act.  1851,  or,  as  the  Plaintiff  believes,  has  ever  been,  subject 

Held,  that  '  »       J 

equity  would 
not  interfere  to  restrain  them  by  injunction  from  proceeding. 
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to  any  rights  of  common  whatsoever,  or  to  any  gated  or 
stinted  pastures,  or  held,  occupied,  or  used  in  common 
during  any  time  or  season,  or  periodically,  or  for  any 
purposes  or  limited  purpose ;  nor  is  the  property,  or  right 
of  or  to  the  vesture  or  herbage  of  any  part  thereof,  nor 
has  it  been,  at  any  time  within  the  said  period,  nor,  as 
the  Plaintiff  believes,  has  it  ever  been,  during  the  whole  or 
any  part  of  the  year ;  nor  of  or  to  the  wood  or  underwood 
thereof,  growing  thereon,  separated  from  the  property  of 
the  soil  thereof;  nor  does  any  part  of  the  said  estate  con- 
sist, nor  has  it  at  any  time  within  the  said  period,  nor,  as 
the  Plaintiff  believes  ever,  consisted  of  lot,  meadow,  or 
other  lands,  the  occupation  or  enjoyment  of  separate 
lots  or  parcels  of  which  is  or  has  been,  at  any  time 
within  the  said  period,  subject  to  interchange  among 
respective  owners  in  any  known  course  or  rotation,  or 
otherwise." 

*^  By  an  Act  of  Parliament  passed  in  the  session  of  the 
13th  year  of  her  present  Majesty,  chapter  8,  and  which 
was  passed  without  the  knowledge,  consent,  or  sanction 
of,  and  without  notice  to  the  Plaintiff  and  the  other  per- 
sons beneficially  interested  in  the  Woodcote  estate,  under 
the  will  of  William  Turnery  authority  was  given  to  the 
Inclosure  Commissioners  for  England  and  Wales  to  pro- 
ceed with  the  inclosure  of  certain  lands  in  the  parish  of 
Carshaltan  and  hamlet  of  Wallinffton,  in  the  county  of 
Surrey^  subject  to  the  provisions  of  the  goneral  Indo* 
sure  Acts  then  in  force,  and  John  Nash^  of  Reigale^  in 
the  county  of  Surrey,  was  duly  chosen  and  appointed 
valuer,  to  divide,  set  out,  and  allot  the  lands  subject  to 
be  inclosed.  Part  of  the  lands  of  the  Woodcote  estate 
are  uninclosed,  but  no  part  of  them  is  subject  to  be  in« 
closed,  or  otherwise  dealt  with  under  the  special  or  any 
general  Inclosure  Act,  without  the  consent  in  writing  of 
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1853.  the  persons  legally  and  beneficially  entitled  thereto  or  in- 

TuENVR        terested  therein." 

Bi^MiRB.  ci  ^  oininfi  ^as  duly  delivered  to  the  valuer,  on  or  about 

the  24th  day  of  May  1851,  on  behalf  of  the  Plaintiff  and 
others  legally  and  beneficially  entitled  to  or  interested 
in  the  Woodcoie  estate  and  premises,  under  the  will 
of  William  Tamer  deceased  in  respect  of  the  two  several 
rights  of  sheep  walk  over  the  lands  proposed  to  be  in* 
closed  by  the  Act  of  the  13th  of  her  Majesty,  chapter  8 ; 
but  no  application  or  consent  in  writing  or  otherwise, 
under  the  q>ecial  or  any  general  Indoeure  Acts  orother- 
veisoy  has  ever  been  made  or  given  by  or  on  behalf  of  the 
Plaintiff  or  any  other  person  or  persons  legally  entitled 
to  or  beneficially  interested  in  the  Woodcoie  estate,  under 
the  will  of  William  Turner  deceased,  to  the  Commis- 
sioners, Assistant-Commissioner,  or  valuer,  or  any  other 
person  or  persons  whomsoever,  for  the  purpose  of  short- 
ening or  rendering  straight  any  boundary  fences  between 
the  land  to  be  inclosed,  and  any  adjoining  lands  of  the 
Woodcote  estate ;  or  to  set  out  or  determine  the  bound- 
aries between  the  land  to  be  inclosed  add  such  adjoining 
land ;  or  to  draw  or  define  any  new  line  of  boundary ;  or 
to  exchange  any  part  of  the  Woodcote  estate  for  any  other 
land  in  the  same  or  any  adjoining  parish ;  or  to  direct  any 
part  of  the  lands  of  the  Woodcote  estate  to  be  converted 
into  or  used  as  a  regulated  pasture,  to  be  stocked  or  de- 
pastured in  common  by  any  other  persons ;  or  to  direct 
any  inquiries  whether  any  proposed  change  of  any  part  of 
the  Woodcote  estate,  not  subject  to  the  said  Acts  or  any 
of  them,  would  be  beneficial  for  the  owners  thereof;  or  to 
direct  any  inquiry  whether  any  division  or  allotment  of 
any  of  the  buds  of  the  Woodcote  estate,  lying  intermixed 
with  lands  belonging  to  other  persons,  or  divided  into 
inconvenient  parcels,  would  be  beneficial  to  the  respecUve 
owners. 
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^*  The  Plaintiff,  and  others  of  the  persons  beneficially 
interested  in  the  Waodcote  estate,  have  on  seyeral  occa- 
sions dissented  in  writing  from,  and  personally  by  their 
agents  protested  against,  any  interference  or  dealing  with 
the  lands  of  the  Woodcote  estate  by  the  Commissioners, 
Assistant-Commissioner,  or  valuer;  but  notwithstanding 
their  dissent  and  protests,  the  valuer,  by  himself  or  his 
agents,  has  ottered  upon  hinds  of  the  JVoodcote  estate, 
for  other  purposes  than  those  of  surveying,  valuing,  or 
otherwise  dealing  with  huids  subject  to  be  inclosed  there- 
under, and  without  the  consent  or  permission  ct  the 
Plaintiff,  or  any  of  the  persons  legally  or  beneficially  in- 
terested therein,  sunk  and  erected  certain  poets  and  poles 
thereon,  and  altered,  enlarged,  and  diverted  a  certain 
bridle-road,  of  the  width  of  three  or  four  feet,  running 
through  part  of  the  Wbodeate  estate,  through  an  orna- 
mental plantation  thereon,  and  for  that  purpose  cutting 
down  several  trees  on  the  pUntation,  and  converting  the 
former  bridle-road  into  a  new  road  of  the  width  of  thirty 
or  forty  feet,  or  thereabouts ;  and  the  valuer  has  in  like 
manner,  and  without  the  consent  or  permission  of  the 
Plaintiff  or  any  of  the  persons  legally  entitled  to  or  bene- 
ficially interested  in  the  JVoodcote  estate,  begun  to  alter, 
straighten,  widen,  and  divert  another  road,  on  and  run- 
ning through  part  of  the  JVoodcote  estate ;  and  has  pur- 
ported to  allot  certain  of  the  lands  of  the  JVoodcote 
estate,  not  subject  to  be  indosed,  to  the  owners  of  ad- 
joining lands,  and  given  certificates  of  his  allotments  to 
them ;  and  has  purported  to  set  out,  divide,  and  allot  for 
indosnre  a  considerable  part  of  the  JVoodcote  estate ;  and 
has  drawn  up  a  report  in  writing,  with  a  map  thereunto 
annexed,  purporting  to  specify  all  the  claims  allowed,  and 
aU  the  allotments,  exchanges,  and  partitions  made  in  the 
matter  of  the  inclosure,  and  the  roads,  ways,  and  works 
set  out  and  directed  to  be  made  by  him,  and  to  contain 
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1853.  all  Buch  particulars  in  relation  to  such  allotmenta  (includ- 

TuRNER       ^ft  allotments  of  the  Woodcote  estate  not  subject  to  be 
V.  allotted  or  indoaed),  ways,  and  roads,  and  works,  as  by 

Blamibb.  ^q  gj^jj  ^^^  directed,  and  other  directions  and  deter- 
minations thereof  purported  to  be  authorized  for  the 
purposes  of  the  indosure ;  and  has  signed  the  report  and 
sent  the  same  with  the  m^p  to  the  office  of  the  Com- 
missioners, as  by  the  said  report  and  map  will  appear."" 

*'  The  Commissioners  have  approved  of,  or  intend  forth- 
with to  approve,  of  the  valuer's  report;  and  the  valuer, 
under  the  direction  of  the  Commissioners,  has  drawn  up, 
engrossed,  and  signed,  or  intends  forthwith  to  draw  up, 
engross,  and  sign,  the  award  in  the  matter  of  the  inclo- 
sure,  containing  his  report,  or  intends  to  annex  to  the 
engrossment  the  map  referred  to  by  his  report ;  and  the 
Commissioners  threaten  and  intend  to  confirm  the  award 
under  their  hands  and  seal,  unless  restrained  by  the  order 
and  injunction  of  this  honourable  Court."" 

**  The  Defendants,  William  Blamire^  George  Darhy^ 
and  Henry  Charles  Mules  are  the  Indosure  Commis- 
sioners for  .England  and  ffaleSf  duly  appointed."" 

The  bill  then  suggested,  that  if  the  report  and  award 
of  the  valuer  were  respectively  approved  and  confirmed  by 
the  Commissioners,  such  confirmation  would  be  condusive 
evidence  that  all  the  directions  in  the  Act  in  relation  to 
such  award,  and  to  every  allotment,  exchange,  partition, 
and  matter  therein  set  forth  and  contained,  which  ought 
to  have  been  obeyed  and  performed  previously  to  such 
confirmation,  had  been  obeyed  and  performed,  and  no 
such  award  could  thereafter  be  impeached  by  reason  of 
any  mistake  or  informality  therein,  or  in  any  proceeding 
relating  thereunto,  or  on  account  of  any  want  of  any  no- 
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tices  or  consent  required  by  the  said  Acts,  or  on  account  1B53. 

of  defects  or  omissions  in  any  previous  proceeding  what-  Turnkr 
every  in  the  matter  of  the  indosure,  and  every  allotmenti  v. 

exchange,  partition,  direction,  matter,  and  thing  specified  i«ami re. 

and  set  forth  in  such  award  as  aforesaid  would  be  binding 
and  conclusive  on  all  persons  whomsoever. 

The  prayer  was,  that  it  might  be  declared  that  no  part 
of  the  WoodcoU  estate,  late  in  the  possession  and  occu« 
pation  of  WiUiam  Turner  deceased,  and  included  in  the 
report  of  the  valuer,  was  subject  to  be  inclosed  under  the 
Carskalton  and  Wallington  inclosure  award,  without  the 
consent  of  the  Plaintiff  and  the  other  persons  beneficially 
interested  in  the  Woodcote  estate,  under  the  will  of  their 
grandfather  fViUiam  Turner  deceased. 

That  the  Defendants,  fFWiam  Blamire^  George  Darby y 
and  Henry  Charles  Mules^  might  be  restrained  by  the 
order  and  injunction  of  the  Court  from  confirming  the 
award  of  John  Nash,  the  valuer  in  the  matter  of  the 
Carshalton  and  Wallington  Inclosure  Act,  so  far  as  it 
purported  to  affect  such  of  the  lands  of  the  Woodcote 
estate  included  in  the  report  of  the  valuer  as  were  not 
subject  to  be  inclosed  without  the  consent  in  writing  of 
the  Plaintiff  and  other  persons  beneficially  interested 
therein  or  legally  entitled  thereto,  under  the  will  of  Wil- 
liam Tkirner  deceased. 

On  the  question  of  fact,  whether  the  land  in  question 
had  been  subject  to  rights  of  common,  &c.,  within  the 
allegations  of  the  bill,  there  was  much  and  conflicting 
evidence.  Besides  the  question  of  fact,  the  Defendants, 
the  Inclosure  Commissioners,  denied  the  jurisdiction  of 
the  Court  to  stay  the  proceedings  at  all.  They  relied 
for  this,  first,  on  the  1st  section  of  the  13  Vict.  cap.  8^ 
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which  they  said  directed  the  indosure  commenced  to  go 
on,  and  the  Court  could  not  stop  that.  The  section  of 
the  13  Vict.  cap.  8,  in  question,  was  as  follows: — 
**  Whereas  the  Inclosure  Commissioners  for  Englamd 
and  WaUs  have,  in  pursuance  of  an  Act  passed  in  the  ninth 
year  of  the  reign  of  her  Majesty,  intituled,  *  An  Act,^  &c, 
(the  Inclosure  Act,  8  &  9  Vict.  cap.  118,)  issued  pro- 
visional  orders  for  and  concerning  the  several  proposed 
inclosnres  mentioned  in  the  schedule  to  this  Act,  and 
have  in  the  annual  general  report  of  their  proceedings 
certified  thdr  opinion  that  such  indosures  would  be 
expedient,  but  the  same  cannot  be  proceeded  with  with* 
out  the  authority  of  Parliament :  be  it  enactedi  that  the 
said  several  proposed  indosures  mentioned  in  the  sche- 
dule to  this  Act  be  proceeded  with.*'  The  schedule  to 
the  Act  included  the  Carshalton  and  Wallington,  in- 
dosure  vix.,  the  land  in  quesij<»i.  The  Defendants  relied 
also  on  the  general  Inclosure  Act  of  the  8  &  9  Vict,  c 
118.  They  referred  for  this  purpose  to  the  following 
sections:  the  24th,  25th,  26tb,  27th,  33rd,  34th,  46th, 
47th,  104th,  and  105th. 


For  the  Plaintiffs,  Mr.  Qlasse^  Mr.  PAtan,  Mr.  Jindal 
Atkinson  and  Mr.  Villiers. 

Mr.  Bacon  and  Mr.  Fleming^  for  the  Defendants. 

It  has  been  decided  that  the  provisional  order  of  the 
Commissioners  is  the  subject  of  appeal  to  a  court  of  com- 
mon hiw.  [They  cited  on  this  point  an  unreported  case, 
Wheeler  v.  Bishop  of  Winchesters^  and  referred  to  the 
56th  and  57th  sections  of  8  &  9  Vict.  c.  1 1 8.]  In  April 
1849,  the  Assistant-Commissioner  made  his  report:  that 


*  The  Seporter  has  been  unable  to  obtain  any  further  in- 
formation as  to  this  case. 
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was  followed  by  the  provisional  order.  There  was  full 
notice  of  the  intention  to  inclose;  the  Commiasionera 
made  their  report,  and  the  Legislature  has  sanctioned 
the  whole  transaction  by  the  special  Act,  the  13  Vict. 
They  argued  that  the  56th  section  gave  ample  appeal 
without  coming  to  this  Court. 

They  relied  also  on  the  special  Act,  the  13  Vict.,  to 
show  that  the  Commissioners  must  go  on,  and  might  be 
compelled  to  do  so  by  mandamus ;  so  that  it  could  not 
be  contended  that  this  Court  would  interfere  to  stop 
them. 

Mr.  Qlassey  in  reply. 

On  the  12th  of  February,  the  Vice-Chanobllor  de- 
livered his  judgment,  which,  so  far  as  regarded  the  ques- 
tion of  jurisdiction,  was  as  follows : — The  injunction 
that  is  asked  by  Uiis  motion  is  an  injunction  to  restrain 
the  Defendants,  who  are  the  Indosure  Commissioners  of 
England  and  Wales^  from  confirming  the  award  of  Mr. 
John  Na$h^  the  valuer  in  the  matter  of  the  Carshalion 
and  WaUington  iudosures,  so  far  as  it  purports  to  affect 
such  of  the  lands  of  the  Woodcote  estate  as  are  not 
subject  to  be  inclosed  without  the  consent  of  the  Plain- 
tifls  and  the  other  persons  beneficially  interested  therein, 
or  legally  entitled  thereto,  under  the  will  of  WiUiam 
Turner  deceased ;  so  that  the  notice  of  motion  of  course 
assumes,  that  if  the  avrard  of  Mr.  Nash  the  valuer  is 
affirmed,  it  wiU  aiFect  some  lands  in  part  of  the  Woodcote 
estate,  which  are  not  subject  to  be  inclosed  without  the 
consent  in  writing  of  the  Plaintiff  and  the  other  persons 
interested.  And  although  the  notice  of  motion  does  i^t, 
any  more  than  I  believe  the  bill  does,  point  out  the 
specific  pieces  of  land  which  are  alleged  to  be  portions 
of  the  Woodcote  estate,  which  ought  not  to  be  inclosed 
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without  the  consent  in  writing  of  the  parties ;  although 
the  form  of  the  notice  of  motion  does  not,  and  I  believe 
the  bill  does  not,  point  out  the  specific  lands  to  be  taken, 
at  the  bar  they  are  pointed  out  by  reference  to  a  map, 
which,  as  I  understand  it,  has  been  framed  on  the  part 
of  the  Plaintifl&.  It  is  alleged  that  one  of  the  pieces  of 
land  in  that  map,  marked  B,  is  land  belonging  to  the 
fFoodeote  estate,  which  is  not  within  the  power  of  the 
Inclosure  Commissioners,  and  ought  not  to  be  allotted 
atalL 


Now,  the  ground  upon  which  I  am  asked  to  interfere 
appears  to  me  to  be  this :  that  inasmuch  as  the  Inclosure 
Commissioners  have  no  right  to  inclose  anything  but 
what  is  open  or  common ;  if  they  are  proceeding  to 
inclose  or  allot  anything  that  is  not  open  and  com- 
mon land,  they  are  going  beyond  the  powers  of  their 
Act,  and  this  Court  has  jurisdiction  to  interfere.  Now, 
if  that  be  the  foundation  on  which  this  Court  would 
interfere,  the  effect  is,  that  the  Court  of  Chancery  is  the 
Court  for  the  inclosure  of  all  the  common  lands  of  JEng* 
iand.  That  must  be  the  effect  of  it ;  because,  whenever 
the  Inclosure  Commissioners  are  proceeding  under  the 
powers  given  them  by  the  general  Act,  assisted,  if  ne* 
cessary,  in  certain  cases^  by  a  special  Act,  to  determine  if 
certain  lands  are  proper  to  be  inclosed,  any  parties  say- 
ing, *'  You,  the  Commissioners,  are  wrong  in  your  view : 
there  is  an  acre^  or  five  acres,  or  ten  acres  of  land  which 
you  are  mistaken  about,^  may  file  a  bill  in  the  Court  of 
Chancery,  to  have  it  determined  by  the  Court  of  Chan- 
cery, whether  the  Commissioners- are  right  or  not.  In 
other  words,  the  Commissioners  have  no  jurisdiction  (for 
that  is  the  effect  of  it),  no  jurisdiction  even  primarily  to 
determine  what  are  open  or  common  lands ;  what  are 
lands  subject  to  be  inclosed  under  the  powers  of  the  Act. 
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the  Act  without  coming  to  this  conclusion  at  least,  that        Turner 
the  IncloBure  Commissioners  are,  as  they  are  directed  to  tr. 

do  by  the  2oth  section,  to  hold  a  preliminary  meeting  to  Blamir«. 
inquire  into  the  expediency  of  inclosing  lands  when  those 
lands  arefixed  upon  by  them  as  proper  to  be  inclosed.  They 
are  then  to  proceed  to  consider  what  is  suggested  to  them, 
and  the  Assistant-Commissioner,  who  is  the  person  to  hold 
this  preliminary  meeting,  is  to  report  whether  the  indo- 
sure  should  take  place.  It  is  quite  clear,  that  although  the 
Assistant-Commissioner  may  be  liable  to  be  controlled  in 
the  exercise  of  his  judgment,  he  is  at  least  the  person 
in  the  fir^t  instance  to  determine  what  lands  are  to  be 
inclosed  ;  and  when  he  has  determined  what  lands  are 
to  be  inclosed,  and  when  the  general  Commissioners 
upon  his  report  make  a  provisional  order  directing  the 
inclosure  to  proceed,  or  stating  that  by  reason  of  their 
being  within  fifteen  miles  of  London  there  must  be  a 
qpecial  Act,  and  that  they  shall  report  to  Parliament 
accordingly,  I  say  the  decision  of  the  Assistant-Commis- 
sioner or  the  general  Commissioners,  as  the  case  may 
be,  is  either  final  and  conclusiTe,  or  else  an  appeal  is 
given  by  the  Act  of  Parliament.  And  the  Act  of  Par* 
liament  expreiiBsly  gives  an  appeal  from  any  decision 
whatever,  whether  it  be  the  Assistant-Commissioner 
or  the  general  Commissioners,  to  a  Court  of  law,  in 
a  certain  mode  pointed  out  by  one  of  the  sections  of 
the  Act.  I  quite  feel  this,  that  this  Court  has  juris- 
diction over  the  Commissioners.  Unquestionably  it  has 
never  been  disputed  that  this  Court  has  jurisdiction 
over  them  ;  but  jurisdiction  in  what  cases  ?  This  sort 
of  case  might  arise ;  I  am  not,  of  course,  using  it  aa 
applicable  to  these  particular  gentlemen  who  are  the 
Inclosure  Commissioners.  But  I  can  conceive  a  case 
where  Commissioners  for  a  given  purpose  might  be  pro- 


41S 


CASES   IN  CHANCERY. 


1853. 


TVRNKR 
9. 

Blamirk. 


eeeding  in  such  a  way  aa  that  the  parties  were  {Hreduded 
by  their  mode  of  proceediDg  from  exercising  their  right 
of  appeal.  Supposing  Uiey  had  so  proceeded,  or  were 
about  so  to  proceed,  that  the  parties  who  ought  to  have  a 
right  of  ai^)eal  should  be  excluded  from  the  exercise  of 
that  right— that  is  an  instance  in  which,  unquestionably, 
this  Court  would  interfere  to  prevent  any  such  injustice 
being  done.  But  this  Court  surely  is  not  the  Court  ta 
sit  to  determine  whether  a  particular  acre  of  land  in  each 
particular  case  that  is  questioned  before  the  Commis- 
sionerSy  or  whether  a  particular  field  of  five  acres  or  ten 
acres,  is  or  is  not  proper  to  be  indosed  by  the  Commis- 
sioners. My  own  opinion  is,  that  if  that  were  so,  this 
Court  would  have  nothmg  but  bills  appealing  from  the 
decision  of  every  Assistant-Commissioner  throughout 
Enghmd  and  Walts^  upon  these  indosures.  I  wish  it 
to  be  clearly  understood  that  I  am  far  from  repudiating 
the  jurisdiction  of  this  Court  over  Indosure  Commis* 
sionere.  any  more  than  other  Commissioners.  We  know 
that  bills  have  been  frequently  filed,  and  this  Court  has 
exercised  its  jurisdiction  over  the  Lords  Commissioners 
of  her  Majesty's  Treasury.  There  was  a  case  of  ElUs  v. 
Earl  Oreif{a)^  in  which  this  Court  entertained  jurisdic- 
tion over  the  Lords  Commissioners  of  the  Treasury. 
And  there  has  been  a  case  of  a  bill  filed  against  the 
Commissioners  for  the  Adjudication  of  French  Claims,  in 
which  the  Court  interfered  with  respect  to  those  Com- 
missioners. But  it  is  not  to  interfere  with  them  in  the 
legitimate  exercise  of  those  discretions  and  that  authority 
which  are  conferred  upon  them  by  the  Act ;  and  clearly, 
one  of  the  preliminary  jurisdictions  given  to  the  Commis- 
sioners of  Indosure  is  to  exercise  their  discretitm  and 
judgment  in  the  first  place,  whether  lands  which  are  sug- 


(a)  6  Sim.  214. 
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geBted  to  them  as  proper  to  be  inclosed  are  or  are  not  1853. 

fit  and  proper  to  be  inclosed,  and  of  a  quality  capable  of       Turner 
being  inclosed.    But  their  being  supposed  to  err  in  that  «. 

conclusion  does  not  authorise  a  party  to  come  here  to  Bi-amirr. 
appeal  from  that  act  to  the  Court.  The  course  of  pro- 
ceeding is,  Uiat  if  the  Assistant-Commissioners  be  wrong, 
the  party  may  appeal  to  the  general  Commissioners,  the 
chief  Commissioners,  I  may  call  them ;  or  he  may  ap- 
peal direct  from  the  Aaustant-Commissioners^  as  well  as 
from  the  general  Commissioners,  to  a  Court  of  law,  by  m 
speedy  process,  and  have  the  matter  determined  in  a 
way  in  which  questions  of  that  sort  are  best  determined, 
by  a  feigned  issue,  which  is  to  go  to  a  jury,  in  which  the 
jury  are  to  have  witnesses  examined  before  them^  and 
are  to  determine  upon  the  facts  which  are  in  controversy. 
It  appears  to  me  that  the  Plaintiff  is  not  entitled  to  the 
injunction  which  he  asks,  on  this  first  ground,  that  he 
has  not  shown  to  me  that  there  is  any  case  here  existing 
which  justifies  this  Court  in  exercising  a  jurisdiction  to 
prevent  the  Commissioners  from  proceeding  in  the  re- 
gular way. 
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Practice. 

Production  of 

Documents. 

The  18th  sec- 
tion of  the 
Chancery 
Amendment 
Act  does  not 
entitle  a  Plain- 
tiff to  read  an 
affidavit  on  a 
motion  to  pro- 
duce documents, 
to  establish  the 
possession  of 
documents  not 
specifically  ad- 
mitted by  the 
answer  to  be 
in  the  Defend- 
ant's posses- 
sion. 


LAMB  V.  ORTON. 

In  this  case,  on  a  motion  for  production  of  documents 
on  the  answer,  the  Plaintiff  tendered  an  affidavit,  to  show 
the  probability  of  the  Defendant  having  in  his  possession 
a  document ;  the  answer  referring  generally  to  documents, 
but  not  admitting  specifically  the  possession  of  this 
particular  document.  The  plaintiff  relied  on  the  18th 
section  of  the  Chancery  Amendment  Act. 

Mr.  Bagshawe^  for  the  motion. 

Mr.  Bazalgette^  contri. 

The  Court  ruled  that  the  affidavit  could  not  be  read  ; 
that  the  production  must  be  obtained  on  the  admissions 
of  the  answer  only.  On  the  language  of  the  18th  section 
of  the  Act,  the  Vice-chancellor  observed,  that  it  was 
almost  verbatim  the  same  as  the  language  of  the  clause  in 
a  common  decree  for  an  account,  where  the  parties  are 
directed  to  produce  deeds,  8ec.  That  in  the  construction 
of  that  clause,  producing  on  oath  has  always  been  held 
to  mean  the  Defendant's  oath ;  the  Defendant  is  put  to 
his  oath  to  state  how  far  he  admits  the  possession  of  do- 
cuments ;  it  does  not  mean  the  oath  of  anybody,  but  only 
that  of  the  party  required  to  produce  the  documents. 
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Between  JOHN  EVANS,  JOHN  PUGH,  and  THO-  1353 : 

MAS  JONES,  Plaintiflfe,  27th, 28th, 29th. 

and  31st  Janu- 
^^  ary. 

THOMAS    JONES    SAUNDERS   and    SAMUEL     '  p^^,^  ' 

JONES  EVANS,  Defendants.  ExhauiHonof. 

f  p  A.  had  a  general 

XHIS  was  a  special  case.     The  statements  were  as  power  of  ap- 
foUow:—  pointmentby 

deed  or  will. 

She  made  an 
By  indentures  of  lease  and  release  dated  the  16th  and  appointment  by 
16th  March  1793,  the  release  between  Anne  Evans^  the  power^to*re?oke 
testatrix  after  named,  formerly  Anne  Lewis^  the  only  and  to  make  any 
child  of  Stephen  Lewis  deceased,  by  Elizabeth  his  former  ^^^  •JP^'^I^^ 
wife,  also  deceased,  of  the  first  part ;  Anne  Lewis^  of  the  She  repeated 
second  part ;  David  Griffiths  and  William  Davies,  of  the  ^^^?  process 
third  part;  and  John  7\tcker  and  William  Rogers^  of  byadeed-poir 
the  fourth  part.    After  reciting  that  the  said  Stephen  she  revoked  the 

Lewis  had  then  lately  died  intesUte,  seised  for  an  esUte  P'^i'ig  »P- 
.  .  :  '  pomtment,  but 

m  fee  simple  of  and  m  the  several  messuages,  tenements,  made  no  new 

lands,  and  hereditaments  thereinafter  mentioned  and  de-  appointment, 
scribed,  and  that  the  same  on  his  decease  descended  to  will  she  purport- 
and  became  vested 'in  his  daughter,  the  said  testatrix  ed  to  appoint 
Anne  Evans  (and  which   said  messuages,  tenements,  h  ij^^Jw^ 
lands,  and  hereditaments  included  a  messuage  or  tone-  first  deed  ex- 
ment,   farm,  and  lands   called  Nanticroy^   being    the  ^•''•'*J  ^^  ^^ 
estate  in  question),  it  was  (by  the  indenture  now  in  oriinnal  power ; 
statement)  witnessed  that  the  said  testatrix  Anne  Evans  and  no  new  ap- 
granted  and  released  to  the  said  David  Griffiths  mdWil-  PJ^J^^^'J^^"'* 
Uam  Davies^  their  heirs  and  assigns,  all  that  one  equal  deed-poll,  and 

no  new  power 
of  appointment  by  will  having  been  reserved,  there  was  no  power 
to  iqppoint  by  will,  and  the  appointment  on  trust  to  sell  was  bad. 

Vol.  I.     N.  S.  ax 
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Saunders. 


undivided  moiety  or  half  part  of  all  and  singular  the 
several  messuages,  tenements,  lands,  and  hereditaments 
thereinafter  mentioned  and  described,  with  their  appur- 
tenances, to  hold  the  same  to  the  said  David  Griffiths 
and  William  Dames  and  their  heirs  (subject  as  therein 
mentioned),  to  the  use  of  the  said  John  Tucker  and  TFt/- 
liam  Rogers^  their  executors,  administrators,  and 
assigns,  for  the  term  of  200  years ;  and  subject  thereto 
and  to  the  trusts  thereof,  to  the  use  of  the  said  Anne 
Lewis  and  her  assigns,  for  her  life,  and  after  her  decease 
to  the  only  proper  use  and  behoof  of  the  said  testatrix 
Anne  Evans,  her  heirs  and  assigns  for  ever.  (Then  fol- 
lowed the  trusts  of  the  term,  which,  for  the  purpose  of 
the  decision  in  this  case,  are  immaterial.) 


By  indentures  of  lease  and  release,  bearing  date  the 
18th  and  I9th  April  1794,  the  release  between  Mary 
JBvans,mAow  BXid  relict  of  James  Evans^  clerk,  deceased, 
of  the  first  part ;  John  Evans^  eldest  son  of  the  said  James 
Jj^ooiM  deceased,  by  the  said  Mary  Evans,  of  the  second 
part ;  the  said  testatrix  Anne  Evans,  by  her  then  name 
and  deeeription  of  Anne  Itswis,  spinster,  only  child  and 
heiress-at-law  of  the  said  Stephen  Lewis,  of  the  third  part; 
William  Rogers  and  David  Griffiths,  of  the  fourth  part ; 
and  the  said  John  TVicA^r,  Esq.,  and  Thomeu  Evans,  of  the 
fifth  part.  In  consideration  of  a  marriage  then  intended, 
and  shortly  afterwards  had  and  solemnized,  between  the 
said  John  Evans  and  the  said  testatrix  Anne  Evans,  the 
messuages,  tenements,  lands,  and  hereditaments  men- 
tioned and  described  in  the  hereinbefore-stated  inden- 
ture of  the  16th  March  1793,  and  which  included  the 
said  messuage,  or  tenement,  farm,  and  lands  called  Nart- 
iycray,  were  by  the  indenture  now  in  statement  limited 
and  assured  to  the  said  William  Rogers  and  David 
Griffiths,  their  heirs  and  assigns,  (subject,  as  to  one  un- 
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divided  moiety  or  half  part  thereof)  to  the  estate  tbt 
life  limited  to  the  said  Anne  Lewi$,  the  widow,  by  the  teid 
indentw^of  release  of  the  16th  March  17S>3,  therein  r^ 
cited,  and  to  the  said  term  of  200  years  thereby  cfeated, 
&c.,  to  the  use  of  the  said  testatrix  Anne  Evam,  her 
heirs  and  assigns,  nntil  the  solemnization  of  the  (teid 
intended  marriage ;  and  after  the  solemnisation  thereof, 
io  certam  nses  in  the  indenture  now  in  statement  men- 
tioned, which  have  determined  ot  failed  of  taking  effect ; 
with  remainder  to  the  nee  of  the  said  John  Evans  (since 
deceased)  and  his  assigns  for  his  life ;  with  remainder 
to  the  use  of  the  said  testatrix  Anne  Evans  for  her  life; 
with  remainder  to  the  use  of  the  said  William  Rogers 
and  David  Griffiths  and  their  heirs,  during  the  lives  of 
the  said  John  Evans  and  the  said  testatrix  Anne  Eikms, 
his  then  intended  wife,  and  the  life  of  the  survivor  of 
them,  in  trust  to  support  oontingctat  remainders ;  with 
remamder  to  the  use  of  the  said  John  Tucker  and  Tho^ 
nuisEvans^  their  executors  and  adtninistrators,  for  a  term 
of  600  years,  and  subject  thereto,  with  remainder  to  th^ 
use  of  the  aims  of  the  marriage  in  tail  successively ;  with 
remainder  to  the  use  of  daughters  of  the  marriage  in  tail, 
as  tenants  in  common,  with  cross  remainders  between 
them ;  with  remainder  io  the  use  ofsuth  person  and  pet* 
sonSffor  such  estate  and  estaies^iniefesi  and  interesti^  td 
tahe  effect  at  sueh  time  or  times^  in  such  manner  andfotm 
as  the  said  testatris  Anne  Evans,  notwitkstanding  het 
coverture^  by  any  deed  or  deeds^  ivriiinff  or  ufritings^  udth 
or  without  power  of  revocation^  to  be  sealed  and  deHtfered 
by  her  in  the  presence  of  and  attested  by  two  or  more  ere- 
dibie  witnesses^  or  by  her  last  will  and  testament  in  wtii^ 
infff  or  any  writing  or  writings  in  the  nature  of  a  id//,  at 
by  any  codicil  or  codicils  to  be  by  her  signed^  sealed^  and 
published  in  the  presence  cf  three  or  more  credible  wit-- 
nesses,  should  from  time  to  time,  and  as  often  aggheikould 


lass. 


EVAM 

tSAvaaxas. 


413  CASES   IN   CHANCERY. 

1859.  think  Jit^  dmse,  direct,  Umit,  or  appoint ;  and  in  defamH 

£vAMS  oftuch  devise^  direction^  limitation^  or  appointmenty  and 

V.  iubject  thereto^  to  the  use  of  Anne  Lewis,  widow  and 

Saumdbrs.  y^/^^  of  ^g  gaid  Stephen  LewU  (since  deceased),  for  her 
life,  with  remainder  to  the  use  of  the  second  son  of  Tho- 
nuit  Saundere,  with  remainders  over  as  therein  men- 
tioned. Then  followed  the  tmsts  of  the  term  of  &00 
years,  which  are  not  material.  The  intended  marriage 
between  John  Eoans  and  Anne  Lewis  was  dulj  solemr 
nized,  and  John  JSvans,  the  late  husband  of  the  testatrix 
Anne  Evans,  died  on  or  about  the  7th  June  1821,  in  the 
lifetime  of  the  testatrix  Anne  Eoans,  intestate  and  with- 
out issue. 

By  an  indenture  of  appointment  dated  6th  June  1830, 
and  made  between  the  testatrix  Anne  EvanS),  of  the  one 
part,  and  the  Rev.  William  Dames  and  Lewis  Evans  of 
the  other  part,  after  reciting  the  indentures  of  the  18th 
and  19th  April  1794,  and  that  the  testatrix  Anne  Evans 
was  desirous  and  had  determined  to  exercise  her  said 
power  of  appointment  in  such  manner  as  was  thereinaf- 
ter expressed,  subject  to  the  power  of  revocation  and 
new  appointment  thereinafter  contained,  it  was  (by  the 
indenture  now  in  statement)  witnessed,  that  the  said  te»* 
tatrix  Anne  Evans^  in  pursuance  of  and  in  exercise  and 
execution  of  the  power  or  authority,  powers  or  authori- 
ties given,  limited,  or  reserved  to  her  in  or  by  virtue  or 
means  of  the  said  thereinbefore  in  part  recited  indenture 
of  the  19th  April  1794,  and  also  by  virtue  and  in  ex«> 
cise  and  execution  of  all  and  every  other  power  or  powers, 
authorities  or  authority,  enabling  her  in  that  behalf, 
did,  by  the  indenture  now  in  statement,  sealed,  be, 
direct,  limit,  and  appoint  that  the  messuages,  lands,  and 
hereditaments  respectively  comprised  in  and  limited  and 
assured  by  the  hereinbefore-stated  indentures  of  the  ISth 
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and  19th  April  179i,  with  their  appurtenances,  should, 
from  and  after  the  determination  of  the  estate  and  in- 
terest limited  prior  to  the  said  power  of  appointment, 
remain  and  be  to  the  uses,  upon  the  trusts,  and  for  the 
ends,  intents,  and  purposes,  in  the  indenture  now  in  state- 
ment limited,  expressed,  and  declared  of  and  concerning 
the  same,  that  is  to  say,  after  a  term  of  ninety*nine 
years,  and  certain  annuities  thereby  limited  therein,  as  to 
the  said  estate  cdled  Nantycrcy^  to  the  use  of  Bridget 
JSvam  for  life,  remainder  to  the  use  of  the  trustees  TFt/- 
liam  Dames  and  Lewis  Eoans  during  her  life,  to  preserve 
contingent  remainders,  with  remainder  to  the  use  of  the 
children,  except  any  eldest  son  of  said  Bridget  Evans,  in 
fee  as  tenants  in  common  ;  and,  fuling  such  children,  to 
the  use  of  the  eldest  son  in  fee,  with  other  executory 
limitations  over  in  fee  simple.  And  it  was  (by  the  said 
indenture  now  in  statement)  provided,  and  the  said  tes- 
tatrix Anne  Eoans  did  thereby  reserve  to  herself^  juU 
power  and  authority  at  any  time  or  times  thereafter,  by 
any  deed  or  deeds  to  be  sealed  and  delivered  by  her  in  the 
presence  of  and  to  be  attested  by  two  or  more  credible  wit- 
nesses^ to  alter^  vary^  revoke,  determine^  and  make  void, 
either  in  part  or  in  the  whole,  the  direction  and  appoint- 
ment thereinbefore  made  by  her,  and  all  or  any  of  the 
uses  thereinbefore  limited  of  and  concerning  the  said  mes- 
suages, lands,  and  hereditaments  thereby  appointed  or  in- 
tended so  to  be,  or  any  of  them,  or  any  part  thereof;  and 
by  the  same  or  any  other  deed  or  deeds  to  be  sealed,  deli- 
vered, and  attested  as  last  therein  mentioned,  to  make  any 
other  direction  or  appointment  which  might  have  been 
made  under  and  by  virtue  or  means  of  the  power  of  ap- 
pointment reserved  to  her  as  therein  aforesaid,  of  and 
concerning  so  much  and  such  part  of  the  said  messuages, 
lands,  and  hereditaments,  and  the  estate  and  interest 
therein,  to  which  such  revocation  should  extend. 
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Bj  an  indenture  of  revocation  and  new  appointment, 
dated  6th  July  1833,  and  made  betwe^  the  said  testa^ 
trix  Anne  Evans^  of  the  one  part,  and  Alfred  Thomas 
and  the  said  Leung  Eoans^  of  the  other  part,  Awiie  Evans,. 
after  reciting  the  hereinbefore-mentioned  indentureeof 
the  18th  and  19th  April  1794,  and  the  5th  June  1830, 
and  reciting  that  the  iaid  testatrix  Anne  Eoans  had  not 
in  any  oEianner  exercised  the  said  power  of  revocation  and 
new  appointment  limited  to  her  by  the  lastly  thereinbe* 
fore^'reoited  indenture,  and  reciting  that  the  said  testa- 
trix Anns  Eoans  was  desirous  of  exercising  her  said 
power  of  revocation  and  new  appointment  in  manner  and 
to  the  eflect  thereinafter  expressed,  and  also  of  substitut- 
ing the  said  Alfred  Thomas  as  a  trustee  in  the  place  of 
the  said  WUUam  Davies^  it  was  (by  the  indenture  now  in 
statement)  witnessed,  that  by  virtue  and  in  exercise  and 
execution  of  the  power  and  authority  to  the  said  testa- 
trix Anne  Evans  for  that  purpose  given,  limited,  or  re- 
served by  the  lastly  thereinbefore-recited  indenture,  and 
in  pursuance  and  in  exercise  and  execution  of  every 
other  power  and  authority  enabling  her  in  that  behalf, 
the  said  testatrix  Anne  Evans  did  by  the  deed  in  writ- 
ing now  in  statement,  by  her  sealed,  &c.,  revoke,  deter- 
mine, and  make  vend  all  and  every  the  use  and  uses, 
estate  and  estates,  trust  and  trusts,  powers  and  limita- 
tions in  the  said  thereinbefore  in  part  recited  indenture 
of  appointment  contained  or  thereby  limited  or  appointed 
of  and  coBceniing  all  and  every  the  messuages,  lands, 
and  hereditaments  thereby  appointed  or  intended  so  to 
be.  And  by  the  deed  now  in  statement,  executed  by  the 
said  testatrix  ^RTM  Evans^  and  attested  as  aforesaid,  the 
said  testatrix  Anne  Evans  did  limit,  declare,  and  ap- 
point, that  immediately  after  the  execution  of  the  deed 
now  in  statement,  all  the  said  messuages,  Unds,  and 
hereditaments  comprised  in  the  hereinbefore-mentioned 
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indenture  of  the  5th  June  1880,  and  so  limited  and  ap- 
pointed as  therein  aforesaid,  with  their  appurtenances, 
should,  from  and  after  the  determination  of  the  estate 
and  interests,  prior  to  the  power  of  appointment  of  the 
said  testatrix  Anne  JSvans,  remain  and  be  to  the  uses, 
upon  the  trusts  in  the  indenture  now  in  statement  limited, 
expressed,  and  dechired  of  and  concerning  the  samoi  that 
is  to  say,  after  a  term  of  ninety-nine  years ;  and  certain 
annuities  thereby  limited  then  as  to  the  said  estate  called 
Nantycrcy^  to  the  use  of  the  said  Bridget  Eoane  for 
life,  remainder  to  the  use  of  the  trustees  Alfred  Thomas 
and  Lewis  JSvans  during  her  life,  to  preserve  contingent 
remainders,  with  remainder  to  the  use  of  the  children  of 
the  said  Bridget  Evans,  except  the  eldest  child,  as  she 
should  by  deed  appoint,  and,  in  default  of  appointment, 
to  the  use  of  all  such  children,  except  the  eldest  son  in 
fee,  as  tenants  in  common,  and  failing  such  children,  to 
the  use  of  the  eldest  son  in  fee,  with  other  executory 
limitations  over  in  fee  simple.  And  it  was,  in  the  inden- 
ture now  in  statement,  provided,  and  the  said  testatrix 
did  thereby  reserve  to  herself,  full  power  and  authority,  at 
any  time  or  times  thereafter,  by  any  deed  or  deeds  to  be 
sealed  and  delivered  by  her  in  the  presence  of  and  to  be 
attested  by  two  or  more  credible  witnesses,  to  alter, 
vary,  revoke,  determine,  and  make  void,  either  in  part 
or  in  the  whole,  the  direction  and  appointment  therein- 
before made  by  her,  and  all,  every,  or  any  of  the  uses, 
trusts,  intents,  purposes,  powers,  provisoes,  limitations, 
declarations,  and  agreements  thereinbefore  limited^  ex- 
pressed, and  declaredof  and  concerning  the  said  messuages, 
lands,  and  hereditaments  thereby  appointed  or  intended 
80  to  be,  and  by  the  same  or  any  other  deed  or  deeds  to 
be  so  sealed  and  delivered  and  attested  as  therein  last- 
mentioned,  to  make  any  other  direction  or  appointment 
which  might  have  been  niade  under  or  by  virtue  or 
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of  the  origiiid  power  of  appomtment  reserved 
to  her  as  therein  aforesaid,  of  and  concerning  so  much 
andsQch  part  of  the  said  messuages,  hinds,  and  herdita- 
ments,  and  the  estate  and  interest  therein  to  which  such 
revocation  should  extend. 


By  another  indenture  of  revocation  and  new  appoint* 
ment,  dated  the  16th  July  1835,  and  made  between  the 
said  testatrix  Anne  Eoansy  of  the  one  part^  and  the  said 
Alfred  Thomas  and  Lewie  Hoane^  of  the  other  part,  and 
which  last-mentioned  indenture  was  duly  executed  by 
the  said  testatrix  Anne  Evane^  Alfred  ThomaSj  and 
Lewie  Evans,  and  duly  attested,  after  reciting  the  herein- 
before mentioned  indentures  of  the  18th  and  19th  April 
1794,  and  the  said  indentures  of  the  6th  June  1830  and 
the  5th  July  1833,  and  that  the  said  testatrix  was  de- 
sirous of  exercising  the  said  last^mentioned  power  of  revo- 
cation and  new  appointment  in  manner  and  to  the  effect 
thereinafter  expressed,  it  was  by  the  indenture  now  in 
statement  witnessed,  that  by  virtue  and  in  exercise  and 
execution  of  the  power  and  authority  to  the  said  testatrix 
Anne  Eoans  for  that  purpose  given,  limited,  or  reserved 
by  the  therein  lastly  recited  indenture,  and  in  pursuance 
and  in  exercise  and  execution  of  every  other  power  and 
authority  enabling  her  in  that  behalf,  the  said  testatrix 
Anne  Evans  did  by  the  deed  in  writing  now  in  statement 
by  her  sealed  and  delivered  in  the  presence  of  and  attested 
by  two  credible  witnesses,  revoke  and  determine  and  make 
void  all  and  every  the  use  and  uses,  estate  and  estates, 
trust  and  trusts,  powers  and  limitations  in  the  said  lastly 
thereinbefore  in  part  recited  indenture  of  appointment 
contained,  as  thereby  limited  or  appointed  of  and  con- 
cerning all  and  every  the  messuages,  Unds,  and  heredi- 
taments thereby  or  intended  so  to  be ;  and  by  the  in- 
denture now  in  statement,  by  her  executed  and  attested 
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as  therein  aforesaid,  did  limits  declare,  and  appoint,  that 
immediately  after  the  execution  of  the  indenture  now  in 
statement,  all  the  said  messuages,  lands,  and  hereditar 
ments  by  the  said  indentures  of  the  5th  June  1830  and 
5th  July  1833  limited  and  appointed  as  therein  aforesaid, 
with  their  rights,  members,  and  appurtenances,  should 
from  and  after  the  determination  of  the  estates  and  inter- 
ests prior  to  the  said  power  of  appointment  of  the  said 
testatrix  Anne  JEvans,  remain  and  be  to  the  uses,  upon  the 
trusts  and  for  the  ends,  interests,  and  purposes  therein 
limited  and  declared  of  and  concerning  the  same,  that  is  to 
say,  after  a  term  of  ninety-nine  years ;  and  certain  annui* 
ties  thereby  limited,  then  as  to  the  said  estate  called  Nan- 
tycroy^  to  the  use  of  the  said  Bridget  Evans^  for  life,  with 
remainder  to  the  use  of  the  trustees  Alfred  Thomas  and 
Lewie  Eoane  during  her  life,  to  preserve  contingent  re* 
mainders,  with  remainder  to  the  use  of  the  children,  except 
the  firstborn  son  of  the  said  Bridget  Evans,  as  she  should 
by  deed  appoint ;  and  in  default  of  appointment,  to  the  use 
of  all  such  children  except  the  firstborn  son  in  fee,  as 
tenants  in  common ;  and  failing  such  children,  to  the  use 
of  the  firstborn  son  in  fee,  with  other  executory  limita- 
tions over  in  fee  simple.  And  in  the  indenture  now  in 
statement  it  was  provided,  and  the  said  testatrix  Anne 
Evans  did  thereby  reserve  to  herself^  full  power  and 
authority  at  any  time  or  times  thereafter,  by  any  deed  or 
deeds  to  be  sealed  and  delivered  by  her  in  the  presence 
of  and  attested  by  two  or  more  credible  witnesses,  to 
alter,  change,  vary,  revoke,  determine,  and  make  void, 
either  in  part  or  in  the  whole,  the  direction  and  appoint-^ 
ment  thereinbefore  made  by  h^r,  and  all  and  every  or 
any  of  the  uses,  trusts,  intents,  purposes,  powers,  pro-^ 
visoes,  limitations,  declarations,  and  agreements  therein^ 
before  limited,  expressed,  and  declared  of  and  concerning 
the  same  messuages,  lands,  and  hereditaments  thereby 
appointed ;  and  by  the  same  or  any  other  deed  or  deeds 
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to  be  80  sealed  and  delivered  and  attested  as  last  men* 
tioned,  to  make  any  other  direction  or  appointment 
which  might  have  been  made  under  or  by  virtue  or 
means  of  the  original  power  of  appointment  reserved  to 
her  as  therein  aforesaid,  of  and  concerning  so  much  and 
such  part  of  the  said  messuages,  lands,  and  heredita- 
ments, and  the  estate  and  interest  therein,  to  which 
such  revocation  should  extend. 


That  the  said  Anne  Lewia^  widow,  afterwards  inter- 
married with  and  became  the  wife  of  Tlionuu  JDavies^ 
Esq.»  and  that  the  said  AnneDavies  died  on  the  12th 
August  1836  in  the  lifetime  of  her  husband  the  said 
TAomas  Davies. 


By  a  deed-poll  under  the  hand  and  seal  of  the  said 
testatrix  Anne  Evans,  dated  the  26th  August  1836,  and 
which  was  duly  executed  by  the  said  Anne  Hvans^  and 
duly  attested,  after  reciting  the  said  indentures  of  lease 
and  rdlease,  dated,  respectively  the  18th  and  19th  April 
1794,  and  the  indentures  dated  respectively  the  5th  June 
1830,  and  the  oth  July  1833,  and  the  16th  July  1835, 
and  that  the  said  testatrix  Anne  Evans  was  desirous  of 
exercising  the  said  last-mentioned  power  of  revocation 
in  manner  and  to  the  effect  thereinafter  mentioned,  it 
was  by  the  deed-poll  now  in  statement  witnessed,  that  by 
virtue  and  in  exercise  of  the  power  and  authority  to  the 
said  Anne  Evans  given  by  the  said  last  therein  recited 
indenture,  and  in  exercise  and  execution  of  every  other 
power  and  authority  in  anywise  enabling  her  in  that 
behalf,  the  said  testatrix  Anne  Evans^  by  the  deed-poll 
DOW  in  statement,  sealed  and  delivered  in  the  presence 
of  and  attested  by  two  credible  witnesses,  did  absolutely 
revoke,  determine,  and  make  void  all  and  every  the  use 
and  uses,  estate  and  estates,  trust  and  trusts,  powers 
and  provisoes,  declarations  and  limitations,  in  and  by  the 
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said  lastly  thereinbefore  recited  indenture  of  appointment 
of  the  16th  July  1835  contained,  concerning  the  several 
messoagesy  lands,  tenements,  and  hereditaments  therein 
particularly  described. 
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Anne  Evans  made  her  last  will  and  testament  in  writ- 
ing, dated  the  3rd  March  1848,  and  which  was  executed 
by  her  in  the  presence  of  and  attested  by  three  wit- 
nesses ;  and  by  the  said  will,  after  reciting  the  herein- 
before stated  indentures  of  lease  and  release,  bearing 
date  respectively  the  18th  and  19th  April  1794,  and 
purporting  to  be  in  exercise  and  execution  of  the  power 
or  authority  so  given  or  reserved  to  her  as  aforesaid,  and 
of  every  and  any  other  power  or  authority  enabling  her 
in  that  behalf,  she  the  said  Anne  Evans  did  give,  devise, 
direct,  limit,  and  appoint  unto  the  Plaintiffs,  and  to  their 
heirs  and  assigns,  all  that  messuage  or  tenement,  farm 
and  lands,  with  the  appurtenances  thereunto  belonging, 
commonly  called  and  known  by  the  name  of  Nantycroy^ 
situate,  lying,  and  being  in  the  parish  of  Verwtck,  in  the 
county  of  Cardigan,  upon  the  trusts,  intents,  and  pur- 
poses following :  (that  is  to  say),  upon  trust  that  they 
the  said  Plaintiff},  and  the  survivors  and  survivor  of 
them,  and  the  heirs,  executors,  or  administrators  of 
the  survivor  of  them,  and  their  and  his  assigns,  should  as 
soon  as  conveniently  might  be  after  the  said  testatrix's 
death,  sell  and  absolutely  dispose  of  the  same,  either 
together  or  in  parcels,  &c.,  and  to  convey  and  assure  the 
premises  which  should  be  so  sold  to  the  purchaser  or 
several  purchasers  thereof,  and  their  heirs,  or  otherwise 
as  he,  she,  or  they  should  direct  And  appoint.  And  the 
said  testatrix  Anne  Evans  appointed  the  said  PlaintiflEs 
executors  of  her  said  will. 


The  testatrix  Anne  Evans  departed  this  life  on  the 
28th  May  1848,  without  having  altered  or  revoked  her 
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said  will,  and  the  same  was,  on  the  13th  July  1848, 
duly  proved  by  the  said  Plaintiffs,  the  executors  of  her 
said  will,  in  the  proper  Ecclesiastical  Court,  and  they 
thereby  became  and  now  are  the  sole  legal  personal  re- 
presentatives of  the  said  testatrix. 

The  Plaintiffs  accepted  the  trusts  of  the  said  will  of 
the  said  Anne  Evans. 

The  Plaintiffs  did,  upon  the  death  of  the  said  testatrix 
Anne  Evans^  enter  into  the  possession  or  receipt  of  the 
rents  and  profits  of  the  real  estate  called  Nantycroy  afore- 
said, claiming  to  be  entitled  thereto  as  trustees  under  the 
said  will  of  the  said  Anne  Evans^  and  claiming  to  be  en- 
titled in  execution  of  the  trusts  reposed  in  them  by  the 
said  will  of  the  said  testatrix  to  sell  the  same,  did  accord- 
ingly, on  the  28th  October  1848,  put  up  the  said  estate 
called  Nantycroy  to  sale,  and  the  said  Defendant  Samuel 
Jones  Evans  was  the  highest  bidder,  and  was  declared  the 
purchaser  of  the  said  estate,  at  the  said  sale,  at  the  price  or 
sum  of  2010/.  The  said  Defendant  Samuel  Janes  Evans 
objected  to  complete  the  said  purchase,  because  he  was 
advised  that  under  the  circumstances  herein  appearing  the 
will  of  the  said  testatrix  Anne  Evans  was  not  an  effectual 
or  valid  appointment  or  devise  of  this  estate  called  Nanty- 
croy to  the  Plaintiffs  John  Evans,  John  Pvgh^  and  Tho- 
mas Jones,  and  that  the  said  Plaintifl^  were  therefore 
unable  to  make  a  good  title  thereto  in  fee  simple ;  but 
save  such  objection  and  the  satisfaction  of  the  trust  term 
of  five  hundred  years  created  in  favour  of  the  said  John 
Evans,  as  in  the  said  indenture  and  hereinbefore  is  men- 
tioned, the  Defendant  Samuel  Jones  Evans  was  content 
with  and  had  accepted  the  said  title. 

David  Hughes  Saunders  was  the  second  son  of  the 
said  Thomas  Saunders,  which  said  David  Hughes  Sa«a- 
ders  departed  this  life  in  the  month  of  November  1823  in 
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the  lifetime  of  the  said  testatrix,  having  in  his  lifetime 
been  married,  and  had  lawful  issue,  and  leaving  Thoma$ 
Jones  Saunders^  his  eldest  son  and  heir-at-law  him  sur- 
Tiving,  and  the  said  David  Hughes  Saunders  did  not  bar 
the  estate  tail  limited  to  him  in  the  said  estate  called 
Nantycroy  by  the  said  indenture  of  settlement  of  the 
19th  April  1794,  and  such  estate  tail,  unless  defeated  by 
the  due  execution  of  the  powers  in  the  said  settlement 
also  contained,  descended  upon  and  is  now  vested  in  the 
said  Thomas  Jones  Saunders. 

The  said  Tfiomas  Jones  Saunders  is  still  living,  and 
18  a  Defendant,  and  contends  that  he  is  entitled  to  the 
said  estate  called  Nantycroy  as  tenant  in  tail  under  the 
i3ses  declared  by  the  said  indenture  of  the  18th  and  19th 
April  1794,  by  reason,  as  he  alleges,  that  under  the  cir- 
oumstances  herein  appeared  no  valid  appointment  of  the 
said  estate  has  been  made  by  the  said  testatrix  Anne 
JEvans. 

The  Plaintiffs,  as  such  devisees  and  executors  as 
aforesaid,  submit  that  the  appointment  made  by  the 
said  testatrix  Anne  Evans  by  her  said  will,  of  the  said 
estate,  under  the  power  reserved  to  her  by  the  said 
indenture  bearing  date  the  19th  April  1794,  is  valid,  and 
that  the  said  appointment  ought  to  be  carried  into  effect ; 
and  if  not,  then  the  said  Plaintifis,  as  the  legal  personal 
representatives  of  the  said  testatrix,  submit  that  they  are 
entitled  to  have  the  sum  of  400/.  and  the  interest  due 
thereon  from  the  decease  of  the  said  Anne  Davies, 
formerly  Anne  Lewis^  widow,  raised  by  sale  or  mortgage 
of  the  hereditaments  comprised  in  the  said  term  of  two 
hundred  years  created  by  the  said  indentures  of  the  16th 
and  16th  days  of  March  1793. 

The  statement  of  the  points  for  decision  was  as  fol- 
lows : — Under  the  circumstances  aforesaid  it  had  been 
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^^^^'     ^     determined  by  the  parties  hereto,  to  concur,  und  they 
Evans  thereby  concurred,  in  the  statement  of  the  facts  herein 

contained,  for  the  opinion  of  this  honourable  Court  there- 
on, under  the  provisions  of  the  said  Act.  The  parties 
therefore  pray  the  opinion  of  this  honourable  Court, 
whether  the  appointment  made  by  the  said  testatrix  Anne 
EcanSj  by  her  said  will  or  testamentary  appointment,  is  or 
not  a  good  and  valid  disposition  in  fee  simple  of  the  said 
estate  called  Nantycroy^  comprised  in  the  said  inden- 
tures of  the  18th  and  19th  April  1794 ;  and  if  not, 
then  the  Plaintifb,  and  the  said  Thomas  JoneM  Sauur 
ders^  pray  the  opinion  of  this  honourable  Court,  whe- 
ther the  Plaintifls,  as  the  legal  personal  repreaentar 
tives  of  the  said  testatrix  Anne  Evans^  are  or  are  not 
entitled  to  have  the  sum  of  400/.,  and  the  interest  due 
thereon  from  the  decease  of  the  said  Anne  Dairies, 
formerly  Anne  Leuns^  widow,  raised  by  sale  or  mortgage 
of  the  hereditaments  comprised  in  the  said  term  of  two 
hundred  years  created  by  the  said  indentures  of  the 
15th  and  16th  March  1793. 

The  only  point  of  importance  was,  whether  the  appoint- 
ment by  win  was  good. 

Mr.  Pitnuin  (with  whom  was  Mr.  Matins)  stated  the 
case. 

He  argued  on  the  intention,  that  Mrs.  Evans  having 
power  to  appoint  by  deed  or  will,  and  having  exercised  it 
by  deed,  did  not,  by  reserving  to  herself  a  power  to 
reappoint  by  deed  only,  intend  to  destroy  her  power  to 
appoint  by  will ;  by  the  deed-poll  of  1 836  she  destroyed 
all  the  antecedent  transactions.  It  was  not  necessary 
that  she  should  reserve  any  power ;  having  destroyed 
the  previous  uses,  the  old  power  revived  without  any 
necessity  to  create  or  reserve  a  new  one. 
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Mr.  Daniell  and  Mr.  Greene ,  for  Thomas  Janes  Saun- 
ders^ claiming  in  default  of  appointment. 

The  appointment  was  but  for  life,  with  a  general  power 
of  appointment.  What  was  the  effect  of  the  first  appoint- 
ment by  the  deed  of  1 830  ?  It  was  completely  to  exercise 
and  exhaust  the  power,  and  after  that  there  could  be  no 
power  under  the  original  power  to  appoint  by  will  any  more 
than  by  deed.  Any  appointment  now  to  be  made  must 
be  in  pursuance  of  the  new  powers  reserved ;  Mrs.  Evans 
might  have  reserved  a  power  of  new  appointment  in  any 
form.  She  did  reserve  a  power  of  appointment  by  deed 
only  ;  then  by  the  deed  of  1833,  she  exercises  her  new 
power  of  appointing  by  deed,  reserving  another  power 
to  appoint  by  deed  and  by  deed  only.  Then  by  the  deed 
of  1835  she  does  the  same.  Then  the  deed  of  1836 
simply  revokes  the  uses  of  the  deed  of  1835. 

[The  Vice- Chancellor. — Had  she  not  power  still  to 
appoint  by  deed  under  the  deed  of  1836 !] 

Yes,  she  had  power  to  do  so  by  deedy  but  not  by  will. 

They  cited  Hele  v.  Bond  (a),  to  show  that  the  deed 
of  1830  was  a  complete  exercise  of  the  original  power, 
and  that  any  new  appointments  must  be  under  the  par^ 
ticular  power  reserved  by  that  deed ;  Sug.  Powers,  vol.  1, 
6th  edition,  117,  470.  They  referred  in  particular  to 
pp.  462,  463  of  vol.  1. 

Mr.  Olasse  and  Mr.  Beavan^  for  the  Purchaser. 

Mr.  Malinsy  in  reply. 

By  the  original  settlement,  the  power  was  quite 
general.    By  the  exercise  of  her  power  in  the  deed  of 

(a)  2  Sag.  Powers,  App.  575. 
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1830,  Mrs.Evans  reserved  to  herself  the  power  to  revoke 
or  alter,  or  vary  the  entirety  of  the  deed.  The  exercise 
of  the  power  of  revocation  sets  up  the  old  uses.  By  the 
deed  of  1833  she  does  revoke  everything  contained  in 
the  deed  of  1830,  including  the  power  of  new  appoint- 
ment, and  thereby  revives  all  the  uses  of  the  settlement, 
and  by  that  she  again  reserves  to  herself  power  to  revoke 
generally,  and  to  appoint  by  deed. 

By  the  deed  of  July,  1 835,  she  revokes  the  deed  of 
1833.  She  avoids  the  whole  contents  of  that  deed,  re- 
serving to  herself  again  power  to  revoke  and  to  make  a 
new  appointment.  On  these  instruments  the  intention 
is  clear  not  to  make  a  final  settlement. 

Then  as  to  the  effect  of  the  dted  of  1836,  it  revokes 
everything  in  the  deed  of  1836 ;  including  the  power  of 
reappointment.  She  never  intended  to  abridge  her 
original  power,  nor  does  she ;  she  has  simply  made  a 
series  of  appointments,  which  she  has  reserved  to  herself 
power  to  destroy ;  she  has  destroyed  them,  and  by  so 
doing  she  left  subsisting  or  revived  the  original  power  to 
appoint  by  will,  and  her  will  is  therefore  good.  (They 
cited  Sheffield  v.  Donop  (a).) 

Mr.  Oreene,  in  reply,  on  the  case  of  Sheffield  v. 
Donop.  That  case  related  only  to  personal  estate. 
In  that  case  too,  there  was  no  expression  that  new  powers 
should  be  exercised  in  any  particular  form.  In  this  case 
there  is  a  particular  power  which  is  not  revoked,  and  no 
other  power  can  be  implied ;  the  point  here  is  simply 
this :  All  the  original  limitations  under  the  exercise  of 
the  powers  are  gone ;  and  there  remains  only  the  power 


(a)  7  Hare,  42. 
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to  appoint  by  deed  left  subsisting  by  the  deed-poll,  and  1853. 

that  power  is  to  be  interpolated  in  the  original  settle-         Evans 
ment.     It  has  never  been  exercised,  and  therefore  those  v. 

entitled  in  default  of  appointment,  take.  Savnders. 

On  the  26th  of  February  the  Yics-Chancellor  de^ 
livered  the  foUowing  judgment : — 

The  first  question  raised  in  this  special  case,  is,  whe* 
ther  the  will  of  AnneJShans  operated  to  pass  certain  real 
estate  by  way  of  appointment;  which  depends  on  the 
question,  whether,  at  the  time  of  the  execution  of  the 
will  and  of  the  death  of  Anne  Evans^  she  had  power  to 
appoint  by  her  will. 

The  facts  bearing  on  the  question  are  these :  By  inden- 
tures  of  lease  and  release,  dated  the  1 8th  and  19th  April 
1794,  being  the  settlement  made  on  the  marriage  of  Anne 
Evans  with  J.  Evans^  certain  real  estate  of  which  she 
was  seised  in  fee,  was  conveyed  to  various  uses,  which  it 
is  not  necessary  here  to  mention,  as  they  have  become 
exhausted,  with  remainder  to  the  following  uses.  [The 
Vice-ChanceUor  stated  the  uses  set  forth  in  p.  417.] 

The  marriage  took  place ;  there  were  no  children ;  the 
husband  died;  and  Anne  Evans^  being  a  widow,  executed 
a  deed,  dated  the  6th  June  1800,  by  which  she  exer- 
cised the  general  power  reserved  by  her  marriage  settle* 
ment,  reciting  that  deed,  and  the  power  given  to  her ; 
that  she  was  desirous  to  exercise  it,  &c.  [The  Vice- 
chancellor  stated  the  material  parts  of  the  deed  referred 
to  in  p.  418.] 

Then  she  repeated  the  same  process,  by  another  deed 
dated  the  5th  July,  1883.     In  that,  she  exercised  her 
Vol.  I.     N.  S.  p  p 
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power  of  revocation,  and  appointed  new  uses^  and  again 
reserved  a  power  of  revocation  and  new  appointment. 

Then  by  a  deed  dated  the  16th  July,  1885,  the  same 
process  was  again  gone  through.  And  then  by  the  last 
deed,  which  was  dated  the  26th  August  1886,  by  which, 
reciting  all  the  prior  instruments,  and  reciting  oth^ 
matters,  it  was  witnessed,  &c.  [The  Vice-Chancellor 
stated  the  terms  of  the  deed  referred  to  in  p.  424.] 


By  this  deed,  then,  she  exercised  her  power  of  revo- 
cation, but  did  not  exercise  her  power  of  new  i^point- 
ment. 

Afterwards  she  made  her  wiU,  dated  the  8rd  March 
1848,  and  thereby  she  directed,  limited,  &c.  [The  Vice- 
Chancellor  stated  the  appointment  on  trust  for  sale  set 
out  in  p.  425.]  If  Mrs.  Evans  had  power  to  appoint, 
the  will  was  undoubtedly  a  valid  execution  of  the  power ; 
but  the  question  is,  whether,  when  she  made  her  will, 
she  had  any  power  so  to  appoint ;  whether,  in  other 
words,  the  original  power  in  the  settlement  of  1794 
was  at  the  time  Mrs.  Evans  made  her  will,  an  exist- 
ing power.  In  order  to  come  to  a  conclusion  on  this 
question— a  question  which  is  by  no  means  dear,  and 
on  which  I  do  not  find  that  there  is  any  direct  authority 
— ^it  is  necessary  to  consider  what  is  the  effect  of  each  ot 
the  several  instruments  that  have  been  executed. 

Now,  what  is  the  efifect  of  the  deed  of  1830,  the  first 
deed? 


It  must  be  recollected  that,  at  the  time  of  the  ex- 
ecution of  the  deed  of  1830,  by  virtue  of  the  settle- 
ment of  1794,  and  of  the  events  which  had  happened,  the 
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ludB  in  queBtion,  at  the  date  of  that  deed  of  1830,  stood 
limited  to  the  use  otAnne  Evans  for  her  life,  with  remain- 
ders, &c,  [The  Vice-Chancellor  referred  to  the  uses  set 
out  in  pp.  418  and  419.]  Then  there  was  the  general 
power,  and  in  default  of  appointment,  remainders  over. 
The  power  enabled  her  to  appoint  in  fee  by  deed  or  will. 
It  has  been  suggested  that  the  power  to  appoint  by  deed 
or  by  wiO,  might  be  considered  as  two  powers :  one  a 
power  to  appoint  by  deed,  and  another  to  appoint  by  will. 
It  appears  to  me  that  there  ifl  no  foundation  for  that  sug- 
gestion. The  power  to  appoint  by  deed  or  will  is  a  single 
power :  the  party  has  an  option  to  appoint  by  one  or 
other  of  two  distinct  instruments,  but  he  has  not  two 
powers.  Mrs.  Evans  had  an  option,  indeed,  to  exercise 
her  power  partly  by  deed  and  partly  by  will.  She 
elected  to  execute  the  power  by  deed,  and  did  execute 
the  deed  of  1880  expressly  for  the  purpose  of  exercising 
her  power,  and  thereby  limited  estates  to  uses^  amounting 
to  a  limitation  of  the  fee. 
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Now  if  she  had  stopped  there,  the  effect  would  be 
clear :  according  to  the  well-known  rule,  the  new  uses 
thus  created,  must  take  effect  as  if  they  were  intro- 
duced into  the  deelA  of  1794,  in  lieu  of  the  power  of 
appointment,  and  of  the  estates  created  by  that  deed  in 
default  of  appointment ;  the  lands  in  question  would  then 
have  stood  limited  thus :  to  the  use  of  Anne  Evans  for 
life,  with  the  remainders  preceding  the  power,  and  then 
remainder  to  t^e  new  uses,  &c. 


That  would  have  been  clearly  the  effect,  if  the  deed  of 
1830  had  stopped  with  the  execution  of  the  powen  But 
then  the  effect  would  also  be,  that  the  original  power 
contained  in  the  settlement  of  1794  would  be  at  an  end, 
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so  that  it  would  be  impoBsible  to  make  any  fatare  ap- 
pointment under  that  power,  either  by  deed  or  by  will. 
But  the  deed  did  not  stop  at  the  execution  of  the  power : 
it  went  on  to  reserve  to  AnneEvam  a  power  by  deed  only, 
to  revoke  the  uses  appointed,  and  a  power  by  the  same 
deed  or  by  any  other  deed,  to  make  any  other  appoint- 
ment :  she  reserved  to  herself  the  power  of  revoking  the 
uses  of  the  deed  of  1830,  and  of  substituting  any  other 
uses;  and  I  refer  to  what  might  have  been  done 
under  the  deed  of  1794,  only  made  in  order  to  point 
out  what  was  the  extent  of  the  new  power.  Then  the 
question  is,  did  the  reservation  of  the  new  power,  in  any 
way  keep  alive,  or  did  the  subsequent  exercise  of  that 
new  power  restore,  the  original  power  of  appointment  of 
the  settlement  of  1794  i 


Now  here  I  must  observe,  that  whether,  where  a  power 
of  revocation  alone  is  reserved,  there  is  or  is  not  a  power 
of  new  appointment, — when  both  are  reserved,  they  are 
two  distinct  powers :  a  power  of  revocation  may  exist 
and  be  exercised  without  a  power  of  new  appointment. 

And  another  observation  which  occurs  is  this :  that 
a  power  of  new  appointment  reserved  in  a  deed  exercising 
a  general  power  of  appointment,  is  a  new  power,  quite 
distinct  from  the  original  power. 

It  is  true  that  when  the  power  is  exercised,  the  uses 
created  are  served  out  of  the  original  seisin^  just  as  the 
uses  created  under  the  original  power,  ai^  served  out  of 
that  seisin.  But  still  the  power  so  reserved  is  a  new 
power.  That  this  is  so,  is  clear  from  the  following  con- 
siderations : — 


A  new  power  of  revocation  may  be  so  reserved  as  to 
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be  capable  of  being  exercised  by  different  species  of 
instruments,  and  with  different  formalities  from  those 
required  by  the  original  power;  it  may  be  reserved 
even  to  different  persons:  this  would  be  impossible  if 
the  power  of  new  appointment  were  the  same  power 
as  the  original  power.  It  must,  therefore,  be  a  dbtinct 
power.  But  if  it  is  a  new  and  distinct  power  when 
required  to  be  exercised  with  different  formalities,  or 
by  different  persons,  it  cannot  be  less  a  distinct  power 
because  it  may  be  exercised  with  the  same  formalities» 
or  by  the  same  person.  If,  then,  the  power  of  new 
appointment  reserved  by  the  deed  of  1880  was  a  new 
power,  was  the  original  power  contained  in  the  settle- 
ment of  1794  still  subsisting  after  it  had  been  exercised, 
and  a  new  power  liad  been  created  i 
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In  considering  this,  I  must  observe,  firstly,  that  it  is, 
to  say  the  least,  very  questionable  whether  it  is  legally 
possible  for  two  distinct  general  powers  of  appointment 
in  fee,  to  coexist  in  the  same  donee ;  and  it  is  equally 
unintelligible  how  they  could  co-exist,  whether  the  two 
powers  are  to  be  exercised  by  the  same  instrument 
or  by  different  ones.  But  suppose  an  original  power  to 
appoint  in  fee,  exercisable  by  deed  attested  by  two  wit- 
nesses ;  and  a  new  power  to  appoint  the  same  fee  exer- 
cisable by  deed  also,  but  attested  by  one  witness :  suppose 
it  possible  that  two  such  general  powers  can  coexist,  what 
is  there  in  the  case  before  me  to  produce  that  effect ! 
What  is  there  in  the  deed  of  1830  applicable  to  the 
original  power,  to  cause  it  to  retain  its  vitality,  and  be 
still  capable  of  being  exercised  i  If  the  intention  is  to 
be  looked  at,  there  is  no  evidence  or  indication  of  any 
such  intention  in  the  deed  of  1830 ;  on  the  contrary, 
the  very  opposite  intention  is  to  be  collected  from  the 
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1853.  remrvation  of  a  new  power.    If  Anne  Evans  had  in- 

EvANB         tended  to  preserve  the  original  power  of  the  settlement 

V.  of  1794,  she  surely  would  not  have  carried  out  that  in* 

Saundbrs.     tention  by  creating  a  new  power  of  appointment :  it  is 

dear  that  there  was  no  intention  on  her  part  to  preserve 

the  original  power,  even  assuming  that  she  could  have 

done  so. 

Another  argument  ag^nst  the  continued  existence  of 
the  original  power,  is  derived  from  the  clearly  established 
rule  of  regarding  the  uses  created  by  a  deed  exercising 
a  power,  as  embodied  in  the  deed  creating  the  power. 

If  the  deed  of  1830  had  reserved  no  power  of  revoca- 
tion, the  uses  of  that  deed,  if  inserted  in  the  deed  of 
1794^  would  be  substituted  for  the  original  power,  and 
aU  the  uses  created  by  it  in  default  of  appointment ;  and 
then  the  original  power  would  be  exhausted.  If  that 
would  be  the  eflfect,  if  there  had  been  no  power  of  revo- 
cation^ the  addition  of  that  power  cannot  alter  the  case, 
80  as  to  prevent  the  extinction  of  the  original  power. 

If,  then,  the  mere  reservation  of  a  power  of  revocation 
and  new  appointment  cannot  prevent  the  destruction  of 
the  original  power,  the  next  consideration  will  be,  Does 
the  exercise  of  the  new  power  of  appointment  restore  the 
original  power ! 

Lord  St.  Leonards^  in  his  book  on  Powers,  does  not 
address  himself  to  this  precise  point;  but  he  does  dis- 
cuss this :  Whether,  if  a  power  of  revocation  only  is 
reserved,  without  a  power  of  new  iq)pointment,  and  the 
power  of  revocation  is  exercised,  a  new  power  of  ap- 
pointment arises !     And  his  opinion  is  this :  that  if  a 
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power  of  reyoeation  is  reserved  in  the  original  settlement, 
then  a  power  of  new  appointment  is  implied ;  bat  if  the 
power  of  revocation  is  reserved  in  a  deed  executing  a 
power,  that  will  not  authorize  a  limitation  of  new  nses 
(1  Sug.  Pow.  6th  edit.  p.  486) .  The  view  of  Mr.  Preston^ 
in  his  treatise  on  AbstractSi  is  different  from  that  taken 
by  Lord  St.  Leonards.  Mr.  Preston  is  of  opinion  that  a 
power  of  new  appointment  is  never  implied.  This  opi- 
nion, I  think,  is  quite  untenable :  there  is  no  authority  for 
it.  Indeed,  Mr.  PrestoiCs  views  appear  to  have  been 
stated  witii  very  little  regard  to  decided  cases ;  while 
Lord  8t  Leonards  labours  to  reconcile  various  decided 
cases,  which  it  appears  to  me  difficult  to  reconcile, 
vnthout  very  artificial  distinctions  not  consistent  with 
any  general  principle.  The  discussion  proceeds  entirely 
on  the  assumption  that  a  power  of  revocation  only  is 
reserved  without  a  power  of  new  appointment,  and  that 
does  not  directly  apply  to  this  case,  where  there  is  an 
express  power  of  new  appointment  reserved  by  the  deed 
of  1830.  And  both  the  powers  are  simultaneously 
exercised  by  the  deed  of  1833,  which  reserves  again  a 
fresh  power ;  and  the  pohit  now  is,  whether  the  exercise 
of  the  power  in  that  deed  revives  the  original  power  of 
the  deed  of  1794.  Now,  I  cannot  conceive  on  what 
ground  the  execution  of  the  power  by  the  deed  of  1833 
can  revive  the  original  power. 


1853. 


Evans 
Saunders. 


The  clear  effect  of  the  deed  of  1833  was  to  substitute 
the  usee  and  power  of  revocation  and  new  appointment, 
created  and  reserved  by  that  deed,  for  the  uses  and 
powers  created  and  reserved  by  the  deed  of  1830.  There 
is,  however,  one  clear  distinction  between  the  deed  of 
1830  and  the  deed  of  1833 ;  viz.  the  former  was  executed 
in  exercise  of  what  Lord  8t.  Leonards  calls  a  primary 
power — a  power  preceding  the  uses ;  whereas  the  deed 
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of  1883  was  in  exercise  of  a  power  of  revocation  and 
new  appointment  following  the  uses;  and  assuming  his 
Lordship's  view  to  be  correct,  if  there  had  been  a  power 
of  revocation  only  in  the  deed  of  1833t  the  exercise  of 
that  power  could  not  revive  the  original  power ;  i  fortiori^ 
it  could  not  have  that  effect,  when  there  is  an  express 
power  of  new  appointment  reserved. 


I  think,  then,  that  the  deed  of  1880  had  not  the  eflfeci 
of  keeping  alive  the  original  power  of  the  settlement  of 
1794,  by  the  reservation  of  the  powers  of  revocation  and 
new  appointment  contained  in  the  deed  of  1830 ;  and 
that  the  exercise  of  those  powers  by  the  deed  of  1833 
had  not  the  effect  of  reviving  the  original  power. 

The  next  thing  to  be  considered  is  the  deed  of  1835. 
That  repeated  the  process  carried  into  operation  by  the 
deed  of  1833.  And  all  the  observations  that  I  have 
made  on  the  deed  of  1833  apply  to  the  deed  of  1835. 
There  is  this  additional  observation  applicable  to  each 
of  those  deeds :  Although  by  each  of  them  Anne  Evans 
exercised  simultaneously  her  power  of  revocation  and  her 
power  of  new  appointment,  it  was  not  necessary  that  she 
should  do  so  ;  she  might  have  done  it  by  two  deeds  exe« 
cuted  at  different  times.  She  might  by  the  deed  of 
1835  have  exercised  her  power  of  revocation  only ;  and  if 
she  had  taken  that  course,  what  would  have  been  the 
effect!  Why,  the  power  of  new  appointment  reserved 
by  the  deed  of  1833  would  have  remained  a  subsistmg 
power ;  and  if  at  a  subsequent  period  she  had  made  an 
appointment,  that  would  have  been  an  appointment  in 
exercise  of  the  power  reserved  by  the  deed  of  1833,  and 
not  of  the  original  power. 


I  now  come  to  the  last  deed  of  1836.     By  that,  Anne 
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Hvtms  exercises  the  power  of  reyocatioD  reserved  by  the 
deed  of  1835,  without  exercising  the  power  of  new  ap- 
pointment ;  but  she  did  not  by  the  exercise  of  the  power 
of  revocation  destroy  the  power  of  new  appointment : 
that  power  continued  a  subsisting  power,  and  might  have 
6een  exercised  by  a  subsequent  deed.  The  power  of 
appointment  reserved  was,  however,  to  appoint  by  deed 
only,  and  not  by  will.  But  even  if  there  were  ground 
for  saying  that  the  deed  of  1836  not  only  revoked  the 
uses  of  the  deed  of  1835,  but  extinguished  the  power  of 
new  appointment  of  that  deed,  still  I  should  deny  that 
the  original  power  of  the  deed  of  1794  was  revived. 
From  the  time  of  the  execution  of  the  deed  of  1835,  the 
general  power  of  appointment  reserved  by  that  deed  was 
a  valid  power  down  to  the  time  of  the  deed  of  1836 : 
the  original  po^er  had  ceased  to  exist  since  1830 ;  and  I 
cannot  conceive  how  the  extinction  of  the  subsisting 
power  (supposing  it  to  be  extinguished)  could  recall  a 
non-existing  power. 
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For  these  reasons  I  am  of  opinion,  that  by  the  deed  of 
1830  the  original  power  was  at  an  end ;  and  that  the 
will  of  Anne  Evans  was  inoperative  as  to  the  lands,  the 
subject  of  that  power. 


It  is  proper  to  state  that,  in  what  I  have  said  in  this 
case^  I  have  had  in  view  exclusively  the  case  of  a  general 
power :  special  powers  may  rest  on  a  different  footing, 
and  have  not  been  in  my  contemplation. 
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18th  January. 

* .-^ 

Will. 

Construction, 

Vested  Interest, 

Testator  gave 
personal  estate, 
outstanding  on 
securities,  to 
his  wife  for  life, 
remainder  in  a 
moiety  to  six  of 
his  children ; 
provided  that, 
if  any  one  died 
before  receiving 
his  or  her  share 
^thout  leaving 
lawfiil  issue,  it 
should  go  over. 

One  of  the 
children  died 
after  the 
wife's  death, 
before  the  secu- 
rities were  real- 
ized and  the 
produce  divided. 
Held,  that  the 
proviso  contem- 
plated the  time 
when  the  chil- 
dren should  be 
entitled  to  re* 
ceive  their 
shares,  not  the 
time  of  actual 
payment ;  and 
that  the  repre- 
sentatives of  the 
deceased  child 
look  a  share. 


RE   DODGSON'S  TRUST,  AND  THE   10  &    11 
VICT.  c.  96. 

James  DODOSON  by  his  wUl  gave  his  monies, 
securities^  securities  for  money,  &c.,  to  trustees  on  trust, 
after  payment  of  his  debts,  &c.,  to  invest  the  same,  and 
then  upon  trust  for  his  wife  for  her  life ;  and  from  and 
after  her  decease,  he  directed  that  his  trustees  should  paj 
one  moiety  or  equal  half-part  of  his  said  personal  estate 
to  his  son  W.  Dodgson^  his  executors  and  administrators, 
and  should  pay  and  divide  the  other  moiety  or  half-part 
of  his  said  personal  estate  unto  and  equally  between 
and  among  all  his  children,  Ann  Dodgson^  John  Dodg- 
son^  George  Dodgson^  Jane  the  wife  of  Thomcts  JUason, 
Hannah  Dodgson^  and  James  Dodgson,  share  and  share 
alike:  the  testator  then  gave  special  directions  about 
the  share  of  his  daughter  Jane  Mason ;  and  then  followed 
this  proviso :  '*  Provided,  and  I  do  hereby  declare  my 
will  to  be,  that  if  any  of  my  six  last-named  children  should 
happen  to  depart  this  life  before  they  shall  receive  their 
respective  portions,  without  leaving  lawful  issue,  the 
share  or  shares  of  him,  her,  or  them  so  dying,  of  and  in 
my.  said  estate  and  effects,  shall  go  and  accrue  to  the 
survivors  or  survivor  of  such  children,  and  be  equally 
divided  among  them ;  if  more  than  one,  share  and  share 
alike,  and  if  but  one,  then  to  such  only  child ;  and  in 
case  of  the  death  of  any  other  of  the  children  without 
leaving  lawful  issue,  then  such  accruing  share  or  shares 
shall  again  become  subject  to  the  same  right,  chance, 
contingency,  or  condition  of  accrue.^ 
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The  testator  left  him  surviving  his  widow  and  the  six  1853. 

children  named.    The  widow  died  in  1850,     Hannah^  j^  ^^ 

the  daughter,  married  in  1850  a  Mr.  Mosok^  and  died  Dodoson's 

in  1851,  without  leaving  any  issue.  Trust. 

At  the  time  of  the  testator's  death  his  property  was 
invested  in  various  securities. 

The  trustees  did  not,  during  the  life  of  Hannah 
Mason,  pay  to  her,  or  to  any  other  of  the  children,  any 
sum  in  respect  of  the  testator's  bequest  to  them ;  and 
the  securities  in  which  the  testator's  property  was  in- 
vested were  not  realised  till  after  her  death ;  so  that 
she  never  received  her  portion. 

On  the  death  of  Hannah  Masan^  her  representatives 
having  claimed  one-twelfth  of  the  proceeds  of  the  tes- 
tator's estate  for  her  share,  the  trustees  paid  it  into 
Court  under  the  Trustees  Relief  Act ;  and  this  petition 
was  now  presented  by  four  of  the  other  children,  claim- 
ing it  for  themselves  and  the  remaining  child,  to  the 
exclusion  of  HannaKs  representatives. 

Mr.  Bacon,  for  the  Petitioners,  contended  that  they, 
as  survivors,  were  entitled ;  that  the  testator  expressly 
provided  for  the  event  of  any  child  not  receiving  his 
portion,  and  in  this  event,  which  as  to  Hannah  had 
happened,  the  share  of  that  child  went  over. 

He  cited  Elwin  v.  Elwin  (a),  Law  v.  Thompson  {b). 

Mr.  Fottetty  and  Mr.  T.  B.  Allen,  for  the  representa- 
tives of  Hannah,  were  not  called  upon. 

(a)  8  Yes.  546.  (6)  4  Russ.  92. 
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In  re  What  the  testator  meant  was  thb :     He  directed  his 

Dodosom's      widow  to  have  the  income  durine  her  life.     There  is  no 
Tbust.  •  •        •  •        • 

other  direction  or  disposition  till  her  death :  after  her 

death  he  directs  the  payment  of  one  moiety  to  his  son 
William^  and  of  the  other  moiety  to  his  other  children  ; 
and  after  the  direction  to  invest  Janes  share,  comes  the 
proviso.  Now  this  is  merely  a  direction  not  to  pay  and 
divide  the  shares  till  the  death  of  the  widow ;  not,  as  in 
jEbcin  V.  Elwin^  a  postponement  of  the  division  tiU  the 
completion  of  a  sale.  Then  the  testator  refers  to  the 
time  at  which  the  Petitioners  would  be  entitled  to  receive 
shares,  not  to  the  time  of  actual  receipt.  (His  Honor 
commented  on  Law  v.  Thompson,  distinguishing  it  from 
the  case  before  him,  and  proceeded.)  It  appears  to  me, 
without  at  all  infringing  or  disagreeing  with  those  cases, 
that  what  the  testator  here  meant  to  refer  to  was  not 
the  period  of  the  fund  actually  getting  into  the  legatee's 
hands,  but  the  happening  of  the  event  on  which  she 
would  be  entitled  to  receive  it.  I  must  decide,  there- 
fore, that  HannaKs  legal  personal  representatives  are 
entitled  to  a  share. 
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WIDDICOMBE  r.  MULLER.  J853' 

3rd  March. 
^  * 

Henry  SYMONDS  by  his  wUI  gave  to  his  exe-  ^itt. 

tore  20Z.  Long  Annuities  upon  trusty  for  the  maintenance  

and  education  of  Harriet  Hawkins  till  she  should  attain  Testator  gave 
twenty-one,  and  then  upon  trust  to  pay  such  annuity  to  -  °^  for  Hfc^** 
her  for  life  for  her  separate  use ;  and  after  her  decease  to  and  if  she  died 
pay  such  201.  Long  Annuities  for  the  maintenance  and  ^''^thout  leaving 
education  of  all  or  any  child  or  children  she  might  leave  ^g^  ^j^en  ^  ^^ 
her  surviving,  share  and  share  alike ;  if  more  than  one,  and  C,  to  be 
during  their  respective  minorities ;  and  on  his,  her,  or  P"  ^  them  at 
their  attaining  twenty-one,   upon  trust  to  assign  the  both  living*; 
annuity  equally  between  them,  if  more  than  one,  and  if  ^^**f/lj^®' 
but  one,  the  whole  to  such  one.     ^'  But  if  the   said  ^^i^  ^j^^  ^ 
Harriet  Hawkins  shall  die  without  leaving  any  lawful  the  survivor, 
issue  her  surviving,  or,  leaving  any  such,  he,  she,  or  they    ^^ed  tw  ^ 
shall  die  under  the  age  of  twenty-one  years,  then  upon  one,  but  died  m 
further  trust  to  pay  and  apply  such  annuity  of  20i  per  ^®  '^^^T-l?^ 
annum  Long  Annuities  towards  the  maintenance  and  without  issue, 
education  of  Robert  Hawkins  and  Elizabetk  Hawkins,  Held,  that  the 
the  brother  and  sister  of  the  said  Harriet  Hawkins,  in  JiS^Tefcrence  to 
equal  moieties  during  their  respective  minorities;  and  the  death  of  ^. 
upon  their  respectively  attaining  the  ages  of  twenty-  ^thout issue; 
one  yeare,  upon  trust  to  assign  and  transfer  such  an-  residuary  leea- 
nuity  of  202.  per  annum  Long  Annuities  equally  between  tee,  and  not  the 
them,  ifbotk  living;  but  if  either  of  them  skaU  be  then  "j^^^^^ 
dead^  then  fq}on  trust  to  assign  and  transfer  the  whole  took, 
of  such  annuity  of  20/.  per  annum  Long  Annuities  to  the 
survivor  of  them  the  said  Robert  Hawkins  and  JEHizar 
beth  Hawkins^  for  his  or  her  absolute  usq  and  benefit, 
discharged  of  all  further  trusts  concerning  aame.'* 
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1863.  Harriet  Hawkins  died  without  having  been  married ; 

WiDDicoMBs  ^^^  Ai^d  Elizabeth  both  attained  twenty-one,  and 

V.  died  in  the  lifetime  of  Harriet  Hawkins, 


MULLBR. 


The  question  was,  whether  the  representatives  of 
Robert  and  Elizabeth  took  any  interest,  or  whether 
the  20/.  Long  Annuities  passed  to  the  residuary  Ic^tees. 

Mr.  Hardy  and  Mr.  Pownall^  for  the  representatives 
of  Robert  and  Harriet  Hawkins. 

The  words  **  if  both  living/'  and  *^  but  if  either  of  them 
shall  be  then  dead,^  are  to  be  read,  if  both  live  to  attain 
twenty-one ;  but  if  either  die  under  twenty-one,  then  to 
the  survivor.  The  word  ^'  then"  after  the  limitations  to 
Harriet  and  her  children,  refers  to  the  event,  not  to  the 
time :  the  testator  did  not  mean  by  the  words  *^  if  both 
living,"  to  point  to  the  being  living^  but  to  both  being 
living.  He  had  given  the  fund  to  both ;  and  then,  to  pro- 
vide, in  the  event  of  one  dying  under  twenty-one,  against 
the  poesibiUty  of  the  representatives  of  that  one  taking, 
he  adds  the  words  ^*  if  both  living,"  preceding  the  limita- 
tion over  to  the  survivor.  If  the  word  "  then**  is  re- 
ferred to  the  time  of  Harrietts  death,  the  effect  would 
be  to  make  the  survivor  of  Robert  and  Elizabeth  take, 
although  under  twenty-one,  when  it  is  clear  the.  tes- 
tator did  not  mean  either  to  take  till  twenty-one. 

Mr.  FoUett  and  Mr.  Hodgson^  for  the  residuary  le- 
gatees. 

The  effect  of  Mr.  Hardy* s  aigument  is  to  strike  out 
altogether  the  words  ''  if  both  living.^  The  gift  is  of 
the  corpus  of  the  ftmd,  the  annuities  themselves. 

The  true  construction  is,  if  both  survive  Harriet^  they 
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are  both  to  have  the  fund ;  if  one  only  survives  her,  he 
or  she  is  to  have  it :  the  event  of  neither  surviving  is 
not  contemplated ;  there  is  no  gift  in  that  case ;  and 
that  event  having  happened,  the  fund  falls  into  the 
residue. 
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Mr.  Hardy 9  in  reply. 

The  Vicb-Chancelix>r  : 

There  is  great  difficulty  in  ascertaining  what  the  tes- 
tator meant.  The  will  appears  to  have  been  carefully 
drawn,  and  by  a  professional  person. 

The  terms  used  in  the  particular  gift  for  my  con- 
sideration cause  this  dilemma.  You  must  either  apply 
the  word  '*then'^  in  the  passage  following  ^'  if  both  living,^ 
not  to  the  immediately  preceding  passage  in  the  will,  but 
to  a  passage  antecedent  and  at  some  distance ;  or  you 
must  give  to  it  a  meaning  quite  inappropriate.  One 
thing  is  clear:  both  the  passages  must  be  referred  to 
the  same  contingency.  If  the  words,  ^'  if  both  living,^^ 
refer  to  living  to  attain  twenty-one,  then  the  words,  '*  if 
either  of  them  shall  be  then  dead,'^  must  mean,  if  either 
die  under  twenty-one.  I  think,  however,  that  it  is 
impossible  to  say  that  that  can  be  the  meaning  of  the 
words. 


In  another  part  of  the  will  there  is  a  gift  of  a  sum  for 
life,  with  remainder  over,  and  there  the  word  ''  then^  is 
used  clearly  as  referring  to  a  period  of  time :  that  is  the 
only  place  in  the  will  where  the  word  is  so  used. 

The  natural  meaning  of  the  word  is  to  refer  to  a  time. 
Now  the  words,  ^'  if  either  of  them  shall  be  then  dead," 
treating  the  word  'Hhen^  as  referring  to  a  particular  time 
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cannot  refer  to  dying  under  twenty-one.  But  if  yea 
attribute  the  word  in  both  sentences  to  the  period  of  the 
death  of  Harriet  without  leaving  issue  surviving,  then  you 
are  using  the  term  in  its  natural  sense.  The  difficulty 
isy  that  you  are  then  going  back  to  a  period  of  time  re- 
ferred to  in  an  earlier  part  of  the  case,  instead  of  to  a 
period  referred  to  in  the  part  more  inmiediately  preceding. 
I  musty  however,  choose  between  the  two  difficulties.  And 
the  lesser  of  the  two,  is  to  attribute  the  words  to  the 
time  of  Harriet  Hawkins  dying  without  leaving  issue. 


I  think  what  the  testator  meant  was  this :  If  the  event 
happens,  and  when  the  event  happens,  of  Harriet  dying 
without  leaving  issue,  &c.,  then  I  make  a  disposition,  if 
both  Robert  and  Elizabeth  survive  her,  In  equal  shares 
to  both ;  but  if  either  of  them  be  dead  at  that  period, 
then  the  gift  meant  fbr  both,  if  both  were  living,  is  to  go 
to  the  survivor.  In  the  .events  that  have  happened,  I 
think  the  residuary  legatee  is  entitled. 
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COLLETT  V.  NEWNHAM. 

OWEN  V.  DERBISHIRE. 

WADE  V.  NEWNHAM. 

IN  March  1818,  Newnham  was  in  possession  of  9l  post  1853 : 

ohit  bond  and  a  warrant  of  attorney  from  Cross^  to  secure    25th  January. 
21,000/.  and  interest.  Interest. 

A,  being  in- 
In  April  1818,  Newnham  assigned  this  bond  and  war-  debted  to  B, 

rant  of  attorney  to  Mence,  to  secure  7000/. ;  six  com-  ^po»  ^on^%, 
mon  money  bonds,  to  raise  in  all  17,200/.,  were  subse-  between  them  as 
quently  given  by  Cross  to  Newnham.  to  what  was 

due ;  and  by  an 
order  in  a  suit. 
In  July  1818,  Newnham  delivered  these  six  bonds  to  referring  it  to 

Menee^  and  at  the  same  time  entered  into  a  deed  poll,  arbitration,  and 
whereby  he  appointed  him  his  attorney  to  sell  the  six  m^j^f  i\^^i  q^. 

bonds  to  secure  the  monies  then  due  by  Newnham  to  der,  the  debt  of 
»f-^  -  _  A,  was  fixed 

^^^-  at  8000/.,  which 

was  ordered  to 
In  1819,  Newnham  filed  his  bill  against  Mence  to  set  ^  P"^  inj^o 
aside  the  assignment  of  the  post  obit  bond,  and  for  an  certain  •  and  if 
account  of  the  dealings  and  transactions  between  them,  payment  was 

An  order  was  made  in  that  suit  on  the  11th  July  1820,  °®*  ™f.^®'  *^® 

^  securities  were 

the  material  parts  of  which  were  as  follows : — It  was  to  be  sold, 

ordered  that  it  should  be  referred  to  A.  Cullen  to  take  ^^  payment 

made  out  of  the 
proceeds.  The 
8000/.  and  the  surplus  was  to  be  paid  to  A. ;  no  mention  was 
made  of  interest.  The  securities  were  not,  by  reason  of  various  trans- 
actions,  realized  for  a  very  long  time.  Held,  that  the  produce  of 
the  securities  was  not,  as  against  subsequent  incumbrancers  of  A., 
chargeable  with  more  than  the  principal  sum  of  8000/. 

Vol.  I.     N.  S.  Qo 
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an  account  of  the  dealings  between  Newnham  and  Mence 
to  the  time  of  the  order,  and  to  settle  and  determine  the 
matters  in  difference.  That  the  sale  of  ih^post  obit  bond 
should  be  given  up ;  and  if  the  arbitrator  should  find  any 
balance  to  be  due  from  Newnham  to  Mence^  he  should  in 
his  award  order  the  same  to  be  piud  at  such  place,  and 
within  such  time,  and  as  he  should  think  proper ;  and 
should  direct  that  in  case  of  default  in  payment,  the  securi- 
ties in  the  possession  of  Mence,  or  a  sufficient  part  thereof, 
should  be  sold  within  such  time  and  in  such  manner  as 
the  arbitrator  should  fix  and  determine ;  and  that  the 
money  to  arise  from  such  sale,  or  to  be  otherwise  pro- 
duced from  the  securities,  should  be  applied  as  the  arbi- 
trator should  direct ;  the  post  obit  and  other  bonds,  and 
the  evidences  of  the  judgments  were  to  be  placed  in  the 
hands  of  certain  bankers,  and  a  deed  of  assignment  of 
them  was  to  be  prepared  to  trustees,  in  trust,  after  the 
arbitrator  should  have  made  his  award,  to  sell  the  secu- 
rities and  apply  the  produce  as  the  arbitrator  should  di- 
rect, or  to  deliver  them  up  to  Newnham  if  no  sale  should 
be  requisite^  and  generally  as  the  arbitrator  should  direct. 


The  bonds,  &c.  were  deposited  with  the  bankers,  and 
an  assignment  of  them  to  Collett  if  Serjeant  upon  trust 
was  duly  entered  into,  dated  the  12th  July  1820.  The 
trusts  declared  of  the  produce  of  the  sale  were,  in  the 
first  place,  to  pay  and  discharge  the  costs,  &c.  of  CoUett  Sf 
Serjeant  and  the  bankers ;  and  as  to  the  residue,  after 
payment  of  such  costs,  for  such  trusts,  intuits,  and  pur- 
poses as  should  be  directed  or  declared  by  the  award,  to 
be  made  pursuant  to  the  order  of  reference.  The  bank- 
ers were  to  retain  the  bonds  and  warrants  of  attorney 
untfl  they  should  be  paid  off,  discharged,  or  sold,  or 
should  be  delivered  up  under  the  trusts  thereinafter 
declared.    And  it  was  provided,  that  if  the  arbitrator 
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should  award  that  there  was  not  any  balance  due  from 
NetDnham  to  Mence^  or  if  such  balance  so  awarded  should 
be  duly  paid  according  to  the  award,  or  so  paid  that 
there  should  be  no  occasion  to  resort  to  a  sale  of  the 
securities,  then  the  securities  should  be  delivered  up  to 
Newnham^  as  the  arbitrator  should  direct.  There  were 
the  usual  trustee  clauses,  and  a  power  to  appoint  new 
trustees  in  the  place  of  ColUtt  If  SetjeanL 

On  the  26th  March  1821,  and  before  the  arbitrator 
made  his  award,  Menee  became  bankrupt,  and  Owen  be- 
came his  assignee. 

On  the  22nd  January  1822  the  award  was  made ;  and 
the  arbitrator  found  that  Newnham  was,  at  the  date  of 
the  order  of  reference,  indebted  to  Mence^  and  was,  at  the 
date  of  the  award,  indebted  to  his  assignees  in  the  sum 
of  8000Z.  upon  the  general  balance  of  accounts ;  and  he 
ordered  that  Neumham  should  pay  to  the  assignees 
the  said  sum  of  8000/.  in  manner  following : — 3000/.  on 
the  12th  of  February  then  next,  at  the  office,  situate  in 
&c«,  of  Oillibrandj  the  solicitor  of  the  assignees,  and 
the  sum  of  5000/.,  the  residue,  at  the  same  place, 
on  the  Ist  of  August  then  next. 

And  upon  payment  of  the  3000/.,  as  directed^  he  or- 
dered that  the  bankers  should  deliver  thepoit  obit  bond 
for  21,000/.  to  Neumham^  and  that,  on  payment  of  the 
5000/.,  the  bankers  should  deliver  up  the  remainder 
of  the  bonds.  And  he  ordered,  that  in  case  Newnham 
should  fail  or  neglect  to  pay  the  3000/.  and  6000/*,  then 
that  the  bonds,  &o.,  or  such  of  them  as  should  remain  in 
the  hands  of  the  bankers,  or  a  sufficient  part  thereof, 
should  be  sold  forthwith,  subject  to  the  trusts  mentioned 
in  the  deed  of  12th  July  1820.    And  he  ordered,  that, 
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upon  the  sale  of  the  bonds,  or  part  thereof,  being  made 
and  completed,  the  bankers  should,  out  of  the  monies 
which  might  come  to  their  hands  by  the  saloi  pay  to  the 
assignees  of  Mence  so  much  of  the  80001.  as  should  then 
be  unpaid,  and  pay  the  residue  of  the  said  monies  to 
Newnham,  and  should  at  the  same  time  deliver  up  to 
Newnham  such  of  the  bonds,  &c.  as  should  then  be 
remaining  in  their  hAnds  unsold. 

Payment  of  the  8000/.  never  was  made  by  Newnham^ 
nor  was  any  sale  ever  made  of  the  securities. 

By  a  deed  dated  the  4th  July  18^2,  to  which  the 
father  of  Cross  (the  maker  of  ih^post  obit  bond)  and 
others  were  parties,  certain  estates  were  conveyed  to 
trustees,  on  trusts  for  sale  and  mortgage  to  raise  money 
to  pay  the  debts  of  CrosSy  and  there  were  ultimate  trusts 
for  the  benefit  of  Cross  and  his  issue. 

The  father  of  Cross  died  in  August  1822^  and  there- 
upon Cross  assumed  the  name  oiLegh. 

In  November  1822,  the  trustees  of  the  deed  of  4th 
July  1822  agreed  to  admit  that  there  was  due  to  Neum- 
ham  from  ITumas  Legh  (formerly  Cross)  14,200/. ; 
and  by  a  subsequent  deed  of  the  21st  November  1822, 
they  signed  three  debentures  in  favour  of  Newnham^  to 
the  extent  of  14,202/. 

The  trustees  of  the  deed  of  4th  July  1822  being  un- 
able to  agree  as  to  the  management  of  the  trust  property, 
one  of  them  in  the  year  1823  filed  a  bill  against  the 
others,  and  against  the  cesttds  que  trusty  and  against, 
among  others,  Newnham^  but  to  which  Collett  was  no 
party,  for  carrying  into  efiect  the  trusts  of  the  deed  of 
July  1822.  This  wad  the  suit  of  Drever  v.  Mawdesley 
and  in  that  suit  an  injunction  was  obtained. 


CASES   IN   CHANCERY. 

Varioas  proceedings  were  taken  in  this  8uit»  occupying 
a  very  considerable  time,  viz.,  till  1849,  in  the  course  of 
which  various  orders  were  made,  and  directions  given 
touching  the  claim  of  Neumham  upon  Legh^  formerly 
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In  May  1849,  the  present  suit  was  instituted  by  Collett^ 
(afterwards  replaced  by  Derbishire^  the  present  actual 
Plaintiff,)  the  trustee  of  the  deed  of  11th  July  1820, 
stating  all  the  foregoing  facts,  and  stating,  among  other 
things,  that  Neumham  had  created  a  variety  of  incum- 
brances on  the  bonds  and  securities ;  and  the  object  of 
the  bill  was  to  have  the  rights  and  priorities  of  the 
incumbrancers  ascertained  and  paid. 

The  cause  came  on  to  be  heard  with  two  other  causes, 
one  of  which  was  by  Otren,  affecting  the  same  questions, 
or  some  of  them;  and  on  the  6th  May  1852,  a  decree  was 
made  in  the  three  causes^  referring  it  to  the  Master, 
among  other  things,  to  inquire  what  were  the  charges 
and  incumbrances  on  the  funds  in  question  in  the  causes, 
and  to  state  their  priorities,  and  to  state  what  was  due 
in  respect  of  such  incumbrances. 

In  December  1852,  the  Master  made  his  report,  and 
by  it  he  found  that  Newnham  was,  at  the  date  of  the 
order  of  reference,  in  August  1821,  indebted  to  Ifence^ 
and  was  at  the  date  of  the  report  indebted  to  Johnson  Sf 
Owen  {Mence^s  assignees),  in  the  sum  of  80001.,  on  the 
general  balance  of  accounts :  and  he  ordered  the  same  to 
be  paid  in  given  sums  at  given  places ;  and  after  giving 
consequential  directions  consistent  with  the  award,  he 
concluded  thus : — **  I  find  that  the  said  S.  Owen  is  the 
first  incumbrancer  on  the  funds  in  these  causes,  subject 
as  aforesaid,  (as  to  certain  costs,  be.,)  and  that  there  is 
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now  due  to  him,  under  the  before-mentioned  award,  the 
principal  sum  of  8000/. ;  but  lam  of  opinion^  thai  under 
the  said  awards  the  said  S.  Owen  is  not  entitled  to  any 
interest  on  the  said  principal  sum  of  80002.,  and  I  have 
therefore  disallowed  the  claim  made  by  the  said  S.  Owen, 
so  far  as  regards  interest^ 

The  other  material  matteis  which  appeared  upon  the 
report  are  noticed  in  the  judgment. 

To  this  report  Owen  excepted  as  to  interest,  con- 
tending that  the  Master  ought  to  have  allowed  interest  on 
the  8000/.,  at  6/.  per  cent.,  from  the  respective  times  when 
the  instalments  were  directed  to  be  paid  by  the  award. 

The  exceptions  now  came  on  to  be  argued. 

Mr.  Chandless^  for  Owen  the  exceptant. 

The  Master  has  found  that  Owen  is  entitled  to  8000/. 
but  to  no  interest.     That  is  wrong  on  three  grounds : — 

Firstly.  The  debt  carries  interest  of  its  own  nature* 

Secondly.  If  it  does  not  of  its  own  nature,  Owen  is 
entitled  to  interest,  on  account  of  the  obstructions  that 
have  been  interposed  in  the  way  of  his  getting  his  debt. 

Thirdly.  Interest  is  payable  by  reason  of  the  nature 
of  the  security. 

On  the  first  pointy  the  debt  is  due  under  an  award ;  it 
is  not  necessary  that  the  award  should  be  made  an 
order  of  the  Court,  Wood  v.  Taunton  (a).  On  a  debt 
so  found  by  award,  interest  is  payable,  Pinhorn  v.  Tkick- 

(a)  1 1  Beav.  449. 
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ingUm  (a),  Johnson  v.  Durant  (&).  The  3rd  and  4th 
Will.  IV .  c.  42,  8.  28,  also  entitles  us  to  interest ;  for 
this  is  a  debt,  a  liquidated  sum,  within  that  section. 
The  statute  applies  to  debts  antecedently  contracted,  and 
to  interest  to  accrue  before  the  statute.  This  point  has 
never  been  raised  at  law ;  but  in  Aitwood  v.  Taylor  (c), 
a  question  of  interest  arose  on  a  contract,  dated  in  1825 ; 
and  that  the  Act  implied  was  assumed,  although  the  in- 
terest thereon  claimed  accrrod  due  before  the  statute. 
Besides,  the  debt  is  in  this  case,  in  effect,  due  by  force  of 
an  order  of  this  Court,  being  by  an  award  made  in  pursu- 
ance of  an  order ;  it  is  therefore  as  high  as  a  judgment 
debt,  and  bears  interest^  Searle  v.  iMne  (eQ. 
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Secondly.  I  rely  on  the  vexatious  opposition  to  the 
payment  of  the  debt.  (He  referred  to  the  injunction  ob- 
tained in  Drever  v.  Maudesley  as  causing  delay ;  Orant 
V.  Grant  (e).)  The  injunction  was  not,  it  is  true,  Newn- 
ham\  but  his  obtaining  a  post  obit  bond  caused  it. 

Thirdly.  As  to  the  effect  of  the  security  for  the 
debt— 

The  security  is  in  effect  an  assignment  to  a  trustee,  to 
sell,  and  pay  8000/.  (He  referred  to  Clowes  v.  Waters  (f).) 
The  grounds  on  which  interest  was  disallowed  in  that 
case,  show  what  is  the  nature  of  the  instruments  that 
will  carry  interest.  Here  there  is  a  liquidated  sum,  which 
Newnham  is  bound  to  pay  by  force  of  an  order  of  the 
Court,  BarweU  v.  Parker  (j),  Law  v.Hagwell  (A).  It  will 


(a)  3  Camp.  N.  P.  468.  (e)  3  Russ.  698. 

(6)  4  Car.  &  P.,  N.  P.  327.  (J)  16  Jur.  632. 

(c)  1  Man.  &  Granger,  279.  {g)  2  Ves.  sen.  364. 

(d)  2  Freeman,  C.  Rep.  103,  (A)  4  Dru.  &  War.  398. 
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be  said,  perhaps,  that  the  incumbrances  are  not  affected 
by  NewnhanCs  liability ;  that  the  property  is  not  charged, 
but  only  Neumham;  but  Newnham  was  our  trustee, 
and  could  not  charge  his  property  as  against  us  {Bar- 
nett  y.  Sheffield  (a)). 


The  trust  was  to  sell ;  it  has  not  been  carried  out  for 
thirty  years,  but  benefit  has  been  derived  from  the  sus- 
pension of  the  sale,  and  we  ought  to  participate  in  that 
benefit  (Pearee  v.  Slocombe  (i),  Hyde  v.  Price  (c)). 

Mr.  Hallett,  with  him. 

Independently  of  the  recent  statute,  interest  would  be 
allowed  at  law — and  equity  follows  the  law — ^and  there 
are  here  equitable  circumstances  on  which  equity  would 
give  interest  even  if  none  could  be  given  at  law.  At  any 
rate,  by  8  &  4  Will.  IV.  c.  42,  it  is  payable. 

[He  cited,  as  to  interest  being  payable  at  law.  Craven 

V.  Tickell  (d),  Daran  v.  O'Reilly  («),  Arnott  v.  Red- 

fom  (/),    Upton    V.  Lord  Ferrers  (y),    Lowndes   v. 

CoUens{h).     As  to  interest  on  awards,  Chtarcher  v. 

Stringer  (i).'] 

The  award  directs  payment  at  two  particular  times, 
but  those  payments  have  not  been  made  by  reason  of 
obstruction  to, the  recovery  of  his  debt  by  Owen.  If  it 
is  said,  that  is  the  act  of  the  Ck)urt,  the  Court  will  cor- 


(a)  1  De  O.  M'N.  &  Oor. 
371. 
(*)3Y.&Col.,Eq.Ex.84. 

(c)  8  Sim.  578. 

(d)  1  Yes.  jnn.  p.  63. 


(e)  5  Dow.  133. 
(/)  3  Bing.  353. 
(^)  5  Ves.  801. 
(A)  17  Ves.  27. 
(t)  2  Bam.  &  Ad. 
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Mctii. 
Mr. 


l^i^S^^ 


Gloat  mA  Mr.  F^htr^  for  C^^  ani  Ci^frnti. 

.  9Fz^tA^  tktt  admliang  the  amrl  mieiii 
create  a  EdbChr  in  Xttrmiam  penonuhr  to  par  niKr»i^ 
it  Cfffgil  no  Ben  for  interest  npos  the  sectuntiesi.  As 
to  the  alleged  ofastnicdoos»  Xttrmiam  had  nothimr  to  do 
with  them.  The  snits  vere  not  hts»  and  he  had  no 
eontral  over  them.  They  cited  CSbondkr  r.  Striii^v^ 
Lee  T.  Limgmrd  («).  Doe  t.  Sgnirt  (/).  On  the  S  &  4 
Win.  IT.  ther  lefened  to  HaUr.  JEJUs  (y)«  and  Olmr 
T.  Tdttiam  (i).  As  to  the  argument  of  the  exceptant 
npoD  int^est  iqion  arrears  of  annuities^  they  referred  to 
Booth  w.  LqeeUer  (i),  Marifm  w.  Blake  {ky. 

Mr.  Bagskawej  for  Pearee  and  Stome^  other  incum* 
branona. 

Mr.  Selwymy  for  Wade,  the  Phuntiff  in  the  third  8uit« 

Mr.  Teedy  Mr.  Bocke,  and  Mr.  Skebbeare  also  took 
the  objection,  that  the  Statute  of  Limitations,  48nd  seo* 
tion,  applied  and  barred  more  than  six  years^  interest. 


e. 


Mr.   Cairns  and  Mr.   Gifford  appeared  for  other 
parties. 

Mr.  Ckandless^  in  reply,  on  the  Statute  of  Limitations, 


(a)  12  Sim.  35. 

(6)  1  Ball  &  Beat.  238. 

(c)  1  Keen.  270. 

{d)  2  Barn.  &  Ad.  777. 

(e)  1  East,  401. 

(/)  7  Jur.  236. 


(p)  9  Sim.  530. 
(A)  1  Phil.  420. 
(0  3  Myl.  &  Cr.  450. 
(k)  3  Dru.  &  War.  H5  j 
see  in  particular  138. 
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said  the  fiind  was  assigDed  on  express  trust  for  them,  and 
the  statute,  of  course,  would  not  run. 

The  Vicb-Chancellor  : 

This  came  before  me  on  exceptions  taken  to  the 
Master's  report,  on  the  ground  that  he  has  not  allowed 
interest  on  a  sum  of  8000/.  awarded  to  be  due  from 
Newnham  to  the  assignees  of  one  Mence. 

In  argument,  many  matters  have  been  alluded  to 
which  I  throw  out  of  consideration,  as  they  were  not 
before  the  Master,  and  are  therefore  not  before  me. 
All  that  was  before  the  Master  was  the  following  list  of 
proceedings:  An  order  in  the  cause  of  Neumham  v. 
Mence^  dated  July  1820 ;  a  deed  of  submission  to  arbi- 
tration ;  an  order  in  a  supplemental  suit  dated  August 
1821 ;  the  award  of  Cullen,  the  arbitrator ;  two  deeds 
endorsed  on  the  submission ;  an  order  on  further  direc- 
tions in  a  cause  of  Drever  v.  Maudesley;  and  the  Mas- 
ter's report  in  that  cause.  From  these  documents  the 
following  facts  appear. 

[The  Vicb-Chancellob  then  stated  the  facts,  observ- 
ing as  he  proceeded,  upon  the  award,  that  the  arbitrator 
having  a  discretion  whether  interest  should  be  allowed  on 
the  items  of  account  and  on  the  balance,  determined  that 
interest  should  not  be  allowed ;  that  he  found  a  balance 
of  8000/.  due  on  the  4th  of  August  1821 ;  that  he  found 
that  same  sum  due  at  the  date  of  his  award ;  and  he  di- 
rected part  of  the  same  sum  without  interest  to  be  paid 
in  February,  and  the  remainder  at  a  later  period,  still 
without  interest ;  and  he  directed  that  in  case  these  sums 
should  not  be  so  paid,  there  should  be  a  sale  of  the  se* 
curities,  which,  of  course,  could  not  take  place  without 
some  time  elapsing ;  and  when  the  securities  were  realised 
he  directed  payment  simply  of  the  principal.] 
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The  Vics-Chanobllob  then  proceeded : — On  these 
facts  and  instruments,  it  appears  to  me  that  the  contract 
of  the  parties  is  decisive  of  the  case.  Considermg  the 
order  of  July  1820  together  with  the  deed  of  submission, 
and  the  subsequent  order  and  award,  they  come  to  this 
in  effect :  that  the  parties  have  agreed  that  the  amount 
due  from  Newnham  to  Mence  should  be  taken  at  8000/. 
without  interest,  and  should  be  paid  out  of  the  proceeds  of 
the  securities  not  yet  realised.  I  cannot  vary  that  agree- 
ment, and  say,  that  because  there  has  been  delay,  the 
cause  of  which  I  do  not  know,  I  am  to  alter  the  contract. 
When  the  parties  entered  into  it,  they  must  have  known 
that  after  the  award  was  made,  considerable  time  must 
eUpse  before  it  could  be  known  whether  there  was  any 
necessity  for  selling;  and  yet  that  was  their  determina- 
tion. Again,  time  must  elapse  before  there  could  be  a 
sale  or  realisation  of  the  securities.  The  parties  must 
have  known  that,  and  yet  their  contract  is,  that  when 
the  money  is  paid,  it  is  to  be  paid  without  interest. 
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But  then  it  is  said,  this  is  a  case  in  which  the  8000/. 
was  awarded  to  be  paid  on  two  certain  days;  and  that, 
where  money  is  secured  by  any  instrument  to  be  paid  on 
a  day  certain,  then,  from  the  time  when  the  money 
ought  to  be  paid,  interest  runs.  No  doubt  there  is 
such  a  rule  to  this  extent,  that  if  the  creditor  chooses 
after  the  day  to  bring  an  action,  he  may  recover  interest 
from  that  day ;  so  here,  the  arbitrator  having  awarded 
3000/.  to  be  paid  on  a  certain  day,  and  5000/.  to  be 
paid  on  a  certain  other  day,  if,  after  the  expiration  of 
those  times,  Mence  had  brought  actions  against  Newn- 
ham,  I  do  not  say  that  he  would  not  have  been  entitled 
to  interest. 


But  here  the  question  is,  What  is  the  contract  with 
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refeVence  to  the  right  of  Mentis  assignees  against  the 
securities  \  That  is  the  real  question  ;  not  whether  the 
debt  might  have  been  recovered  with  interest,  but  the 
agreement  of  the  parties  as  to  the  securities,  and  their 
proceeds  ;  they  have  said  those  proceeds  shall  be  applied 
in  payment  of  the  principal,  without  interest.  The  right 
to  bring  an  action  against  the  debtor  personally,  cannot 
give  a  better  right  against  the  securities,  than  the  con- 
tract has  given.  Therefore,  the  circumstance  that  the 
money  is  awarded  to  be  paid  on  days  certain,  does  not 
affect  the  question^  What  is  the  benefit  of  the  securities ! 


Another  ground  that  has  been  argued  is,  that  Newn- 
ham's  conduct  has  been  such  as  to  render  him  liable  for 
interest,  and  that  those  who,  as  his  incumbrancers,  claim 
in  his  place,  have  the  same  liability.  The  answer  to 
that  argument  is,  that  whatever  may  be  the  efiect  of 
NewnhanCs  conduct,  I  do  not  judicially  know  anything 
about  it*  It  is  said  that  Newnham  converted  the  bonds 
into  debentures,  and  that  he  had  no  right  to  do  so. 
Whether  he  did  do  so  or  not,  I  do  not  judicially  know. 
Then  again  it  is  argued,  that  the  conduct  of  Newnham 
in  getting  an  injunction,  is  another  ground  for  altering 
the  contract  about  interest.  The  answer  is,  nothing 
of  that  appears  upon  the  report;  I  cannot  judicially 
know  anything  about  it. 


Another  ground  taken  is,  that  the  sums  recovered  have 
been  so  on  the  bonds ;  and  that  the  bonds  have  actually 
borne  interest.  No  doubt  that  is  so>  and  a  large  sum 
has  been  recovered  for  interest ;  but  that  caimot  make  any 
difference :  it  was  known  to  the  parties  that  the  securities 
would  bear  interest;  that,  if  realised,  they  would  be 
realised  with  interest.  And  with  that  knowledge  they 
left  the  matter  to  arbitration  on  the  terms  to  which  I 
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have  referred,  and  the  arbitrator  has  decided  that  no  1853. 

interest  is  payable.  Collext 


0. 


On  the  whole,  the  conclusion  to  which  I  come  is,      Niwnham. 
that  the  Master  is  right,  and  the  exceptions  must  be 
overruled. 


TAYLOR  V.  AUSTEN.  ,«i^?^*  ,. 

12th  March. 


N        .         f 


Joseph  TAYLOR  by  his  will  gave  and  bequeathed  will. 

as  follows :  "  As  to  all  other  my  estate  and  effects,  real     Corutruetion. 

and  personal,  or  of  what  other  nature  or  kind  soever  and     ^  Marriage 

wheresoever,  I  give,  devise,  bequeath,  and  appoint  the    with  Content. 

same  unto  and  to  the  use  of  my  trustees  and  executors  Tcatstor  itaTe 

hereinafter  named,  absolutely  upon  trust,  subject  as  after  property  to  his 

mentioned,  to  pay,  distribute,  and  divide  the  same  unto  ^""^'^  ^P^^^ 
11  1  1-11  trust  to  pay, 

and  equally  between  and  amongst  my  three  daughters,  distribute,  and 

Jane  Frances^  Eliza  or  Elizabeth^  and  Ann  Taylor^  divide  equally 
share  and  share  alike,  as  tenants  in  common,  absolutely  jauK^rs  nam- 
and  for  ever,  to  be  paid  and  assigned  to  them  as  they  in^  them,  to  be 
respectively  attain  the  age  of  twenty-one  years,  or  be  P™and  as- 
married  with  the  consent  of  my  said  trustees  or  the  sur-  ^  they  should 

vivor  of  them,  his  executors  or  administrators,  whichever  attain  the  age  of 

twenty-one,  or 
be  married  un- 
der that  age  with  the  consent  of  his  trustees.    Proviso,  that  if  they 
should  marry  with  the  consent  of  his  trustees,  be  empowered  the 
trustees  to  pay  the  shares  at  the  times  of  such  marriages,  or  at 
their  discretion  to  settle  the  same. 

There  was  a  power  of  maintenance,  and  gifts  over  as  between  the 
daughters  on  dving  unmarried  under  twenty- one,  and  if  all  the 
daughters  should  die  under  twenty-one  unmarried,  and  without  leav- 
ing issue,  then  over. 

Held,  that  the  trustees  had  no  power  to  direct  a  settlement  where 
one  of  the  daughters  married  under  twenty-one  without  consent. 
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ISfid.  shall  first  happen;   provided  always^  ihat  if  my  said 

Taylor        daughters  shall  respectively  marry  with  the  consent  of 
V.  my  said  trustees  or  the  survivor  of  them,  his  exe- 

AvsTEN.  cutors  or  administrators,  I  hereby  authorize  and  em- 
power them  and  him  to  pay  and  ass^  such  daughters' 
respective  shares,  as  well  original  as  accruing,  at  the 
times  of  such  marriages  respectively,  in  their  or  his 
discretion  absolutely,  or  to  convey  to  fresh  or  other 
trustees,  to  be  selected  by  them  or  him  from  time  to  time, 
and  settle  each  such  daughter'^s  said  share,  or  such  only 
of  them  as  they  shall  deem  proper,  upon  her  and  her 
issue  bom  within  a  life  or  lives  in  being  twenty-one  years 
afterwards  respectively^  each  of  such  daughter's  said 
share  which  they  or  he  may  choose  to  settle  to  be  for 
sudi  daughter's  sole  and  separate  use,*'  &c.  [Then 
followed  directions  as  to  the  terms  of  the  settlement] 
*'  Provided  also,  that  if  any  one  or  more  of  my  said 
daughters  shall  depart  this  life  under  twenty-one  and 
unmarried,  her  or  their  share,  as  well  original  as  accru- 
ing, shall  go  to  and  be  paid  and  divided  equally  between 
the  survivoiB  of  them,  or  if  only  one,  to  such  survivor 
absolutely,  subject  nevertheless  to  the  last-mentioned 
proviso."  [Then  followed  a  maintenance  clause  and 
powers  to  invest,  and  then  there  was  this  limitation 
over:] — *^And  in  the  event  of  all  my  said  children 
dying  under  the  age  of  twenty-one  unmarried,  and 
without  leaving  such  issue  as  aforesaid,  then  I  devise 
and  bequeath  all  my  said  estate  and  eilfects  unto  my 
sister  Eliza  or  Elizabeth  Taylor ^  of  Liverpool^  spinster, 
absolutely." 

Elizabeth  Taylor  married  JP.  Paine* 

Ann  Taylor  survived  her  sisters,  and  became  entitled, 
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subject  to  the  interest  of  Mrs.  Paine^  to  the  whole  of  the 
te6tator*8  property. 

She  married  the  Defendant  JJ.  Austen  while  tinder  age, 
and  without  the  consent  of  the  Plainti&y  who  were  the 
executrix  and  executor  of  the  surviving  trustee  of  the 
testator's  will.  After  the  marriage  this  suit  was  insti- 
tuted by  the  Plaintifib  for  the  administration  of  the 
testator's  estate,  and  on  its  coming  on  for  hearing  a 
question  arose,  first,  whether  the  Plaintifis,  as  represent- 
ing the  surviving  trustee,  had  power  under  the  will  to 
direct  or  insist  on  a  settlement  on  Mrs.  Austen ;  and, 
secondly,  if  they  had  not,  whether  the  Court  would^ 
having  regard  to  the  Defendant  Mrs.  Austen  being  still 
an  infant,  direct  a  settlement  on  the  ground  of  her  having 
an  equity  to  a  settlement. 

Mr.  Baily  and  Mr.  Haref  for  the  Plaintiflb,  desired 
to  have  the  point  decided  for  their  guidance,  and  sub- 
mitted, that  though  the  testator  had  used  the  words 
marrying  with  consent,  the  intention  must  be  collected 
to  have  been,  that  on  marrying  under  age  his  daughters^ 
shares  should  be  settled ;  the  testator  taking  such 
anxious  care  to  provide  for  a  settlement  in  the  event 
of  his  daughters  marrying  with  consent,  could  not  have 
intended  that,  if  they  nuirried  without  consent,  the  hus* 
band  was,  as  a  matter  of  course,  to  acquire  the  dominion 
of  the  property.  The  language  must  be  read  in  a  more 
enlarged  sense,  and  gave  power  to  the  trustees  to 
insist  on  a  settlement  on  the  daughters  marrying 
under  age. 

Secondly,  If  that  was  not  the  construction,  stiU  there 
was  an  equity  for  a  settlement  in  Mrs.  ^ttf^«ii;  and 
as  she  was  an  infant,  although  she  was  not  a  ward 
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of  Court,  the  Court  would  itself  at  once  consider  for  her 
the  propriety  of  a  settlement,  and  not  wait  till  her 
majority. 

Mr.  Drewry^  for   the   Defendants,  Mr.  and   Mrs* 
Austen. 

First,  The  will  gives  the  property  immediately,  with 
a  direction  for  payment  on  the  happ^ung  of  either  of 
two  events, — ^attaining  twenty-one,  or  marrying  with 
consent.    The  proviso  then  gives  the  power   to  the 
trustees,  expressly  repeating  the  words,  if  the  testator^s 
daughters  shall  marry  vnth  consent^  either  to  pay  their 
shares  immediately,  or  to  settle  them.    How  can  it  be 
said  that  gives  a  power  to  settle  on  marriage  without  con- 
sent !    The  event  contemplated  has  not  happened ;  all 
that  the  testator  intended  was  to  accelerate  the  period 
of  payment,  if  there  was  a  marriage  with  consent ;  for 
the  case  of  a  marriage  without  consent  he  made  no  pro- 
vision, and  left  the  property  then  to  be  paid  at  twenty- 
one,  and  not  before,  just  as  if  there  were  no  marriage. 
The  literal  meaning  of  the  words  cannot  be  got  over. 
But  if  that  were  not  so,  the  context  of  the  will  shows 
the  intention.  For  in  the  limitation  over,  as  between  the 
daughters,  and  in  the  ultimate  limitation  over  to  Mrs. 
Paine^  the  testator  uses  the  word  unmarried  simply. 
Now,  if  that  is  construed  to  mean  unmarried  generally, 
with  or  without  consent,  then  it  shows  that  the  testator, 
when  he  used  the  words  marrying  with  consent^  had  a 
Special  meaning,  and  limited  the  power  to  settle,  ex- 
pressly to  the  event  described.     If,  on  the  other  hand, 
the  word  unmarried  in  the  limitations  over,  is- construed 
to  mean,  marrying  with  consent,  then  the  effect  is,  that 
Mrs.  Austen's  marriage  is  no  marriage  within  the  mean- 
ing of  those  clauses,  and  would  not  prevent  their  taking 
effect ;  and  yet  it  is  contended  that  the  trustees  have 
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power  to  pay  or  settle,  which  would  defeat  the  limita^ 
tions  over,  on  an  event  not  contemplated  by  them. 

Secondly,  There  is  no  equity  for  a  settlement  at  present ; 
Mrs.  Ansteris  interest  not  being  immediately  reducible 
into  possession  :  if  it  were  reversionary,  it  could  not  be 
settled,  Osbam  v.  Morgan  (a).  Here,  though  it  is  not 
roYersionary,  it  is  not  payable  till  a  future  period,  when 
Mrs.  Austen  may  be  entitled  to  the  whole,  by  surviving 
her  husband.     The  case  falls  within  Odfom  v.  Morgan. 

Mr.  Baibff  in  reply,  left  the  question  for  the  Court. 

The  Vicb-Chakcbllob  : 

The  principal  question  in  this  case  is,  whether,  on  the 
construction  of  the  will  of  Joseph  Taylor^  the  trustees 
are  authorized  or  required  to  make  a  settlement  on  the 
Defendant,  Mrs.  Austen.  [His  Honor  read  the  clause  of 
the  will,  giving  the  property  to  the  trustees  for  his 
daughters,  and  proceeded:] — This  is  a  gift  to  the 
daughters,  vesting  the  interest  in  them  immediately, 
but  postponing  the  period  of  payment  till  they  attiun 
twenty-one,  or  marry  under  that  age  with  consent. 
Then  there  is  a  proviso,  specially  addressed  to  the  case 
of  the  daughters  marrying  with  consent ;  and  if  they 
marry  with  consent,  the  trustees  may  either  pay  them 
their  shares  immediately,  or,  at  their  discretion,  settle 
them,  and  the  will  points  out  what  sort  of  settlement 
the  testator  desires.  Now,  that  proviso  is  exclusively 
confined  to  the  case  of  the  daughters  marrying  with 
consent.  It  does  not  appear  to  me  that  I  can  import 
into  it  a  proviso,  that  if  the  daughters  marry  without 
consent^  the  trustees  are  to  have  that  power.    However 
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(a)  9  Hare,  432. 
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unusual,  however  absurd  even,  the  testator's  expressed 
intention  may  be,  I  cannot  alter  the  will  and  put  in  a 
clause  authorizing  a  settlement  in  any  other  event  than 
that  which  he  has  expressly  pointed  out ;  on  attaining 
twenty-one  Mrs.  Austen  will  be  entitled  to  have  the  pro- 
perty (to  the  whole  of  which  it  seems  she  has,  by  survi- 
vorship, acquired  a  right)  paid  to  her. 


[His  Honor  then  referred  to  the  clause  limiting  the 
shares  of  the  daughters  over  to  the  survivors  of  them, 
and  proceeded :} — Now,  whether  in  this  clause  "  un- 
married^ means  without  having  been  married,  or  simply 
discovert,  or  whether  it  means  married  with  or  without 
consent,  it  is  not  necessary  to  determine.  It  does  not, 
in  my  opinion,  in  any  view  of  it,  alter  the  efiect  of  the 
previous  clause,  so  as  to  give  power  to  the  trustees  to 
settle,  except  on  a  marriage  with  consent,  that  which  is 
given  by  the  will.  [His  Honor  referred  to  the  ultimate 
limitation  to  Mrs.  Paine^  and  observed,  that  whatever 
might  be  the  construction  to  be  put  on  the  word  ^'  un- 
married,^ or  on  the  words  *^  without  leaving  such  issue 
as  aforesaid,^^  questions  which  it  was  at  present  unneces- 
sary to  determine,  he  did  not  find  in  that  dause  anything 
to  control  the  effect  of  the  language  of  the  first  proviso, 
and  to  enable  him  to  say  that  the  trustees  had  now  a 
power  to  direct  a  settlement,  and  proceeded :] — If  the 
Defendant,  Mrs.  Austen^  were  now  entitled  in  posses- 
sion, the  question,  whether  there  should  be  now  any  set- 
tlement, might  arise  ;  but  she  is  not  so  entitled,  and  the 
husband  does  not  so  claim  it.  He  says  she  will  be  enti- 
tled in  possession  on  attaining  twenty-one,  and  not  till 
then ;  and  then  will  be  the  time  to  consider  the  question 
of  her  equity  for  a  settlement. 


I  am  of  opinion  that  I  cannot  now  direct  a  settle^ 
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ment,  or  any  inquiry  into  the  circumstances  of  the  mar* 
riage,  or  whether  there  is  any  other  settlement  on  the 
lady,  or  whether  she  has  any  other  property.  All  that 
I  can  do  now  is  to  direct  the  usual  accounts  to  be 
taken* 


1853. 
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A  common    decree    for    accounts  was   accordingly 
taken. 


1853: 

nth  and  12th 

March. 

Winding-up 

Jets, 
what  comes 
within  them. 


IN  THE  MATTER  OF  THE  WINDING-UP 
ACTS,  AND  OF  THE  LONDON  CONVEY- 
ANCE  COMPANY. 

EX  PARTE  WISE  AND  OTHERS. 

1  HIS  was  a  petition  of  four  of  the  shareholders  in  the 
London  Conveyance  Company,  praying  for  a  winding-up  Awmduig-up 
order.     The  company  was  formed  in  1836,  for  running  |^  |„|^e  of 
omnibuses,  &c.,  under  a  deed  of  settlement,  and  it  had  course,  because 
carried  on  business  from  the  year  1886  down  to  the  time  J^^^^g  of 
of  the  petition  being  presented.    The  capital  of  the  com-  the  eieht  classes 
pany  consisted  originally  of  50,000/.  in  6000  shares  of  described  in  the 
i«.        1    .1       .^  ,-.,.,,     !,         1  .  .-I  5th  section  of 

lOi.  each,  the  whole  of  which  had  been  long  smce  paid  up.  ^^^  ^^t,  but  it 

It  appeared  that,  for  some  time  past,  the  business  of  the  is  for  the  Court 
company  had  not  been  profitable.     In  October,  1852,   neSu/w^^^^ 
the  directors  of  the  company  sold  to  another  omnibus  pediency.    And 
association  the  stock  of  the  London  Conveyance  Com-  ^herc  a  com- 
pany for  a  sum  of  9500Z. :  of  this  9500/.,  6500/.  were  \^^  but  there 

was  an  arrange- 
ment pending, 
by  which  the  admitted  debts  would  be  cleared  by  a  subscription 
among  the  shareholders,  and  there  were  no  other  questions  except 
equities  between  the  shareholders,  tbe  Court  refused  a  winding-up 
order  on  the  petition  of  a  few  shareholders  holding  very  few  shares. 

HH  3 


466  CASES  IN  CHANCERY. 

1S53,  paid  to  the  bankers  of  the  company,  in  discharge  of 

Ex  parte        advances  made  by  them  to  the  directors  of  the  company. 
Wise.  That  these  monies  had  been  applied  by  the  directors  to 

the  use  of  the  company  was  not  disputed ;  but  it  was 
disputed  whether  they  had  any  authority  so  to  borrow 
the  money,  and  whether,  therefore,  they  had  authority 
to  repay  the  same  out  of  the  company^s  assets.  It  was 
admitted,  however,  that  after  such  payment,  and  certain 
other  payments,  there  was  a  clear  sum  of  1700/.  of  ad- 
mitted debts  of  the  company.  It  appeared  by  the  evi- 
dence that  a  claim  was  made  against  the  company  by  a 
Mr.  Hudson  for  800/.,  and  that  he  had  commenced  an 
action  in  respect  thereof  in  January  1850,  against  cer- 
tain of  the  shareholders  of  the  company,  but  such  action 
was  discontinued  in  June  1850,  and  the  Plaintiff  paid 
the  Defendants  their  costs.  Mr.  Hudson  commenced  a 
fresh  action  immediately  afterwards  against  one  of  the 
shareholders,  which,  however,  had  not  been  proceeded 
with.  On  the  l7th  January  1853,  a  meeting  of  the 
company  was  held,  when  the  accounts  were  presented, 
and  immediately  after  the  termination  of  that  meeting 
an  extraordinary  general  meeting  was  held,  for  the  pur- 
pose of  taking  into  consideration  the  necessary  steps  to 
be  adopted  for  liquidating  the  debts  of  the  company. 
At  that  meeting  a  resolution  was  carried  to  the  following 
effect : — That  certain  shareholders  there  present,  eleven 
in  number,  and  who  owned  together  1010  shares,  agreed 
to  payl/.  per  share,  provided  the  remainder  of  the  share- 
holders paid  up  the  same  amount,  with  a  view  to  liqui- 
date the  debts  of  the  company  and  wind  up  its  affairs. 
On  the  18th  of  January  the  secretary  of  the  company, 
under  instructions  from  the  directors,  forwarded  to  each 
of  the  shareholders  who  appeared  on  the  register-book  of 
the  company,  a  copy  of  these  resolutions,  and  the  follow- 
ing circular : — 
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"  St.  Albania  Place,  Paddingtoil,  1853. 

January  18, 1863.  '  E^parU 

^*  London  Conveyanoe  Company.  Wisx. 

^*  Sir, — I  am  instructed  by  the  Directors  to  annex  an 
extract  from  the  minutes  of  the  extraordinary  general 
meeting  of  the  shareholders  of  this  company,  held  yester- 
day  at  the  George  and  Vulture  Tavern,  St.  Michael's 
Alley,  Comhill,  London. 

"  If  you  are  desirous  of  promoting  the  views  of  the 
meeting,  the  committee  will  feel  obliged  by  your  hand- 
ing them  an  undertaking  signifying  that  you  are  willing 
to  pay  1/.  per  share  on  your  shares  before  Thursday,  the 
27th  instant,  in  order  that  they  may  precisely  know  at 
the  earliest  possible  period  how  to  deal  with  the  creditors 
of  the  company,  by  whom  any  one  of  the  shareholders 
may  at  present  be  sued. 

**  Theshareholders  who  have  agreed  to  pay  up  this  1/. 
per  share,  together  with  Mr.  Dangerfield  (who,  though 
not  at  the  meeting,  had  previously  acquiesced  in  the  pro- 
priety of  and  agreed  to  act  o»  such  committee),  repre- 
sent a  majority  of  shares.  Should  the  committee  find 
the  support  they  expect  from  the  remainder,  they  will 
be  able  at  once  to  dispose  of  all  the  admitted  claims  on 
the  company. 

"  I  am^  sir,  your  most  obedient  Servant, 

**  John  S.  Bailkt,  Secretary  pro  temT" 

At  this  time  the  number  of  shares  in  the  company 
amounted  to  2066,  held  by  forty-two  shareholders.  Of 
these  it  was  sworn  that  twenty-two,  holding  together  1600 
shares,  had  agreed  or  had  signified  their  consent  to  comply 
with  the  resolution  of  the  17th  January ;  that  of  the  re- 
maining twenty  shareholders,  representing  466  shares,  of 
which  the  four  Petitioners  held  only  130,  there  was  reason 
to  believe  all  excepting  the  Petitioners  would  concur  in  car- 
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1853.  lying  out  that  resolution.    It  appeared  that  Mr.  Hudson 

JSxoarte  ^^  made  other  claims  against  the  company, and  had  com- 
"Wisc.  menced  actions  against  some  of  the  shareholders,  but  he 
had  not  actively  proceeded  with  any,  and  the  company 
denied  the  validity  of  his  chums.  A  charge  was  made  by 
the  petition  against  the  directors,  in  respect  to  the  sale 
of  the  stock,  that  it  had  been  fraudulently  conducted. 
Of  this  there  was  some,  but  not  satisfactory,  evidence. 
There  were  other  chums  made  upon  the  company  by 
shareholders,  in  respect  of  monies  advanced  by  them  for 
the  necessities  of  the  company,  but  the  validity  of  these 
claims  was  disputed  as  against  the  company. 

On  these  materials  the  petition  to  wind  up  the  com- 
pany was  brought  on. 

Mr.  Russell  and  Mr.  Moore^  in  support  of  the  petition. 

•    Mr.  Olasseaxkd  Mr.  LeuAn^  corUri. 

They  cited  Jameses  dke  (a),  InderuncVs  case  (i), 
Fisher's  ease  (c). 

Mr.  Russell,  in  reply,  urged,  among  other  things,  that 
if  a  company  was  within  any  of  the  classes  enumerated  in 
the  6th  section  of  the  Act,  it  was  a  matter  oi  right  and 
not  of  expediency  that  any  shareholders  should  have  it 
wound  up  under  the  Act ;  that  the  Acts  were  expressly 
intended  to  provide  facilities  for  the  dissolution  and 
winding  up  of  companies,  which  was  all  but  impossible  in 
this  Court ;  that  if  the  difficulty  was  great  when  the 
rules  of  proceeding  were  known,  it  was  much  greater 
now  under  the  new  unsettled  practice,  and  that  to  de- 

(a)  3  De  Oex  &  Smale,  127.  (b)  Ibid.  231. 

(c)  Ibid.  116. 
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prive  shareholders  in  such  a  company  of  the  benefit  of  1853. 

the  Winding-up  Acts^  and  to  throw  them  back  upon  the  E^  parte 

impracticable  course  of  a  suit  in  this  Court  for  oontribu-  Wisk. 
tion,  would  be  substantially  to  deny  all  relief. 

The  Vicb-Chancellob  : 

There  appears  to  me  to  be  considerable  misapprehen* 
sion  as  to  the  purpose  of  the  Winding-up  Acts.  An 
objection  has  been  taken  in  argument  to  the  use  of  the 
term  expediency,  as  applied  to  the  consideration  of  the 
cases  to  which  the  Acts  are  applicable.  But  I  find  that 
to  be  the  very  term  used  by  the  Act  itself,  in  the  sec- 
tion which  gives  directions  to  the  Court  as  to  its  mode 
of  proceeding.  The  1st  section  of  the  Act,  after  recit- 
ing various  other  Acts,  has  this  recital :  "  Whereas  it  is 
expedient  that  further  facilities  should  be  given  for  the 
dissolution  and  winding  up  of  joint-stock  companies  and 
other  partnerships.'"  The  purpose  of  the  Act  is  to  give 
facilities  for  dissolving,  &c.  The  5th  section  points  out 
the  cases  in  which  it  is  lawful  to  present  petitions  for 
winding  up  companies.  It  is  only  in  those  cases  in  which  a 
petition  can  be  presented  at  all.  And  eight  such  cases  are 
stated  ;  the  7th  case  is,  *'If  the  company  shall  have  been 
dissolved,  or  have  ceased  to  carry  on  business,  or  shall  be 
carrying  on  business  only  for  the  purpose  of  winding  up  its 
affairs,  and  the  same  shall  not  be  completely  wound  up." 

[His  Honor  referred  to  the  8th  case,  and  proceeded:] — 
In  any  of  these  eight  cases  a  party  may  present  a  petition. 
It  is  not  that  in  every  one  of  such  cases  an  order  must 
be  made,  but  merely  that  a  petition  may  be  presented. 
Some  of  the  following  sections  of  the  Act  afiect  the  course 
of  proceeding,  and  then  comes  the  12th,  by  which  the 
Court  may,  if  it  thinks  fit,  make  an  order  nisi,  or  refer  it 
to  the  Master  to  make  preliminary  inquiries  as  to  the  ue- 
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853.  cessity  or  expediency  of  the  dissolution  and  winding  up,  or 

JBx  parte  ^^  ^^®  winding  up  of  the  company,  and  the  Court  is  to  see 
what  it  finds  on  the  report  relating  to  the  necessity  or  ex- 
pediency of  winding  up ;  and  so  the  last  passage  of  the 
section  shows,  by  which  the  Court  may  make  an  order 
absolute  if  it  appears  by  the  Master^s  report  that  the 
dissolution,  &c.,  is  necessary  or  expedient ;  therefore,  if 
it  were  referred  to  the  Master  to  make  inquiries,  and  the 
Master  reported  that  it  was  necessary  or  expedient,  the 
Court  might  at  once  make  an  order  absolute ;  but  if  the 
Master  reported  that  it  was  not  necessary  or  expedient, 
then  if  the  Court  thought  the  Master  right  it  would 
make  no  order ;  but  because  the  Court  may  refer  it  to 
the  Master  to  look  into  the  question  of  necessity  or 
expediency,  is  the  Court  therefore  precluded  from  exer- 
cising its  own  discretion  in  the  first  instance  ?  May  not 
the  Court  judge  at  once  for  itself  whether  it  is  necessary 
or  expedient !  I  am  of  opinion,  that  beyond  all  question 
the  purpose  of  the  Act  was  not  to  make  it  a  matter  of 
course  that  contributories  showing  a  case  to  be  within  one 
of  the  eight  classes  of  cases  pointed  out  in  the  5th  section 
may  ask,  as  of  right,  for  a  winding-up  order,  without  show- 
ing that  any  benefit  to  the  company  would  result  from  it. 

It  is  not  correct  to  say  that  when  the  Court  in  the 
exercise  of  its  discretion  refuses  a  winding-up  order,  it 
shuts  the  door  of  justice.  What  it  does,  is  simply  to  tell 
the  parties  to  seek  justice  in  the  ordinary  course  of  the 
Court,  and  not  under  the  special  powers  and  provisions  of 
the  Winding-up  Acts.  I  am  of  opinion  that  I  am  bound 
to  exercise  a  judicial  discretion  on  the  question  of  the 
expediency  or  necessity  of  the  case ;  and  the  question 
therefore  is,  whether,  on  the  circumstances  of  this  case, 
it  is  one  in  which  it  is  necessary  or  expedient  that  a 
winding-up  order  should  be  made. 
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Now,  this  company  is  not  within  the  class  of  inchoate  1853. 

aasociations ;  it  has  been  in  active  operation  for  several        Ex  parte 
years ;  the  Petitioners  are  four  in  number,  holding  toge-  Wise. 

ther  about  ISO  shares ;  the  total  number  of  shares  was  ori- 
ginally 5000 :  it  seems  there  are  now  only  2065 ;  besides 
the  four  Petitioners,  there  are  thirty-eight  shareholders, 
respondents  as  it  were  to  this  petition,  holding  upwards  of 
1900  shares.  It  does  not  follow  that  because  the  Petition- 
ers are  greatly  in  the  minority  there  can  be  no  order,  for 
it  might  be  expedient;  still,  the  circumstance  of  their  being 
in  a  minority  is  to  be  looked  at.  The  first  question  in  this, 
as  in  all  such  cases,  is  this :  What  are  the  liabilities  to 
which  the  Petitioners  in  particular,  and  the  shareholders 
generally,  are  exposed !  Are  there  demands  against  the 
company  under  which  the  Petitioners  are  liable  to  be 
called  upon  to  pay  more  than  the  amount  due  from  them 
in  proportion  to  their  shares!  It  is  true  that  when  a 
compapy  is  being  wound  up,  the  proceedings  are  not 
merely  for  the  discharge  of  debts  of  the  company  :  they 
may  embrace  the  administration  of  equities  between  the 
contributories ;  but  that  is  not  the  principal  purpose  of  ^ 

the  Act.  The  object  of  the  Act  was  not  so  much  to  ad- 
minister the  internal  equities  as  between  the  shareholders, 
as  to  prevent  one  shareholder  from  being  compelled  to 
make  a  payment  much  larger  than  his  proper  share. 

As  to  the  debts  to  which  the  company  is  liable,  they 
are  admitted  to  be  about  1700/. 

It  appears  that  certain  shareholders  have  put  their 
names  to  a  memorandum,  by  which  they  have  agreed  to 
pay  1/.  per  share  for  liquidating  the  company^s  debts,  if 
the  other  shareholders  will  do  the  same.  The  persons 
who  have  thus  agreed  hold  1010  shares.  This  transac- 
tion    ok  place  on  the  17th  January,  and  shortly  after- 
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1853.  wards  this  petition  was  presented,  which  of  course  pre- 

Ex  parte        ^^i^ted  the  operation  of  the  resolution. 

WlBK. 

Besides  these  debts,  it  is  said  there  are  other  claims. 
There  is  great  difficulty  as  to  those.  Some  of  them  are 
allied  to  be  claims  by  shareholders  or  directors  in  re- 
spect of  advances  made  by  them,  which  they  claim  to 
have  repaid ;  an  action  clearly  cannot  be  brought  against 
the  company  for  those.  Another  class  of  debts  is  in  re- 
spect of  monies  lent  by  other  persons  to  the  directors  for 
the  use  of  the  company.  Both  the  Petitioners  and  the 
Respondents  say  these  are  no  debts  of  the  company.  At 
any  rate,  they  are  not  the  debts  of  the  Petitioners,  and 
they  are  the  subject  of  a  mere  administration  of  equities 
between  the  shareholders ;  the  persons  who  are  liable  to 
pay  them,  may  have  a  right  to  say  that  they  are  entitled  to 
have  repayment  from  the  other  contributories ;  but  that 
daim  would  be  adverse  to  the  claim  of  the  Petitioners. 
With  ^regard  to  the  debts  ultra  the  1700/.,  the  case 
is  not,  as  presented,  m  a  condition  in  which  I  can  say 
^  whether  they  are  debts  for  the  liquidation  of  which  there 

ought  to  be  contribution. 

Then  it  is  said,  there  are  other  grounds  for  winding  up 
the  company.  First,  it  is  said  that  the  directors,  having 
a  large  stock  belonging  to  the  company,  have  sold  it  at 
aa  under  value,  and  under  circumstances  rendering  the 
sale  improper ;  but  if  that  were  so,  that  does  not  require 
a  winding-up  order ;  that  is  a  question  of  equities  be- 
tween the  parties.  Except  in  a  few  special  circumstances, 
there  is  for  the  purpose  of  administering  such  equities, 
no  machinery  more  cumbrous  or  inconvenient  than  that 
of  the  Winding-up  Acts ;  and  where  there  is  nothing  to  be 
done  beyond  administering  such  equities,  I  do  not  think  it 
at  all  expedient  to  apply  the  machinery  of  the  Winding- 
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up  Acts.    The  same  observation  applies  to  another  alle-  1853. 

gation,  viz.  that  the  assets  have  been  misapplied  by  the        Ex  parte 
directors,  that  is,  with  reference  to  the  repayment  of  the  Wise. 

loans  made  by  the  Bank ;  that  is  a  question  whether  the 
directors  duly  exercised  the  powers  vested  in  them :  if 
they  had  power  to  make  the  company  liable  for  the  loan, 
they  properly  repaid  a  debt  of  the  company ;  if  they  had 
no  such  power,  then  they  borrowed  on  their  own  credit, 
and  applied  the  monies  for  the  use  of  the  company  ;  still 
that  is  a  question  whether  they  duly  applied  the  assets. 
I  do  not  at  present  see  any  ground  for  concluding  that 
there  was  an  improper  sale  of  the  stock,  or  an  improper 
application  of  the  proceeds.  No  such  case  is  now  esta- 
blished before  me.  But  if  it  were,  I  should  hesitate, 
unless  there  were  existing  liabilities  of  the  company,  to 
grant  a  winding-up  order  merely  for  the  purpose  of 
taking  an  account  against  the  directors.  It  is  clear  that 
this  petition  has  had  the  effect  of  preventing  the  opera- 
tion of  the  resolution  for  raising  money  by  subs^jription 
among  the  contributories ;  and  all  that  I  shall  do  on  this 
petition,  is  to  let  it  stand  over  for  a  certain  period,  in 
order  to  see  how  far  the  resolution  will  have  the  effect 
of  raising  money,  and  in  order  to  allow  each  party  to 
bring  affidavits  to  show  what  are  then  the  existing  lia- 
bilities of  the  company. 

The  petition  stood  over  until  the  first  day  of  Easter 
Term. 
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Practice. 

Production, 

Deeds  and 

Papers, 

Motion  for  pro- 
duction of  docu- 
ments belong- 
ing to  a  com-* 
panj,  against 
befendantSy 
who  had  been, 
but  were  no 
longer,  trustees 
of  the  com- 
pany, no  other 
shareholders 
being  parties. 
The  answer  ad- 
mitted the  docu- 
ments to  be  in 
the  office  of  the 
company,  but 
not  otherwise 
in  the  posses- 
sion or  custody 
of  the  Defend- 
ants.    Held, 
that  production 
could  not  be 
enforced. 


PENNEY  V.  GOODE. 

IN  this  case  the  bill  was  filed  by  Henry  Penney  against 
Ooode^  Burchelly  and  Bailey^  who  were  the  treasurers 
and  trustees,  and  also  members  of  the  Westminster  Fire 
Ipsurance  Society.  The  Plaintifi*  was  a  varnish  manu- 
facturer, and  had  insured  in  the  Westminster  Fire  Office, 
under  a  policy  dated  the  12tb  of  October  1849,  certain 
buildings  and  stock  in  trade  used  in  his  business,  for  the 
sum  of  1875/.  In  July  1850>  part  of  these  buildings  and 
the  stock  contained  therein  were  destroyed  by  fire. 
And  the  bill  was  to  have  the  amount  at  which  these 
things  were  insured  paid  to  the  Plaintiff. 

The  office  refused  to  pay  the  amount  claimed,  without 
being  first  furnished  by  the  Plaintiff  with  an  inspection 
of  his  books  and  other  vouchers  and  evidence,  pursuant 
to  the  12th  condition  of  the  policy ;  and  this  the  Plain- 
tiff refused,  on  the  ground  that  his  method  of  manufactur- 
ing was  a  secret,  and  his  books  would  disclose  such 
secret.  The  12th  condition  of  the  policy  was  as  fol- 
lows : — '^  All  persons  insured  who  shall  sustain  any  loss 
or  damage  by  fire,  shall  forthwith  give  notice  thereof  at 
the  office  of  the  society,  and  within  fifteen  days  after 
such  fire  deliver  in  the  particulars  of  the  loss  and 
damage  sustained,  in  the  most  satisfactory  manner  that 
the  nature  of  the  case  will  admit  of;  and  shall,  if  re- 
required,  verify  the  same  by  their  oath  or  affirmation, 
and  by  the  oath  or  affirmation  of  their  shopmen, 
domestics,  or  servants,  by  their  books  of  accounts  and 
such  other  proper  vouchers  as  shall  be  reasonably  re- 
quired in  that  behalf;  and  unless  such  notice  shall  be 
given  and  (if  required)  such  affidavit  of  the  insured's  loss 
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made,  and  such  books  and  vouchers  produced,  no  money  1853. 

shall  be  recoverable  by  virtue  of  any  policy  to  be  issued        Pknney 
by  this  society ;  and  if  it  shall  appear  that  there  hath  «. 

been  any  fraud  or  false  swearing,  or  that  the  fire  shall  Goods. 
have  happened  by  the  procurement  or  wilful  act,  means, 
or  contrivance  of  the  insured  or  claimants,  he,  she,  or 
they  shall  forfeit  and  lose  every  right  and  claim  to 
restitution  or  payment  by  virtue  of  his,  her,  or  their 
policy  or  policies  ;  but  in  case  any  difference  shall  arise 
between  this  society  and  the  insured,  touching  or  con- 
cerning any  loss  or  damage  sustained,  such  difference 
shall  be  submitted  to  the  judgment  and  determination  of 
two  arbitrators  to  be  indifferently  chosen,  one  to  be 
named  by  the  insured,  and  the  other  by  the  directors 
of  this  society ;  and  in  case  such  two  arbitrators  cannot 
or  shall  not  agree,  then  the  same  shall  be  submitted  to 
and  determined  by  a  third  person  to  be  chosen  by  such 
two  referees  or  arbitrators  as  an  umpire,  and  the  award 
in  writing  of  such  two  referees  or  their  umpire  shall  be 
conclusive  and  binding  upon  all  parties." 

This  was  the  substantial  question  in  the  suit.  The 
bill  alleged  that  the  Defendants  were  the  only  parties 
necessary,  and  contained  the  usual  inquiry  for  books  and 
papers ;  and  by  their  first  answer  the  Defendants,  ad- 
mitting that  they  were  treasurers  and  trustees  of  the 
society,  said  they  believed  there  were  at  the  office  of  the 
said  society,  but  not  otherwise  in  their  possession, 
custody,  or  power,  &c.,  the  deed  of  settlement  in  the 
bill  mentioned,  and  the  several  letters  in  the  bill  men- 
tioned, and  divers  other  documents,  of  which,  for  reasons 
stated,  they  submitted  they  were  not  bound  to  set 
forth  any  schedule. 

Afterwards  a  further  answer  was  put  in,  by  which  they 
did  set  forth  a  schedule  of  these  documents. 
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Pknney 

r. 
Goods. 


The  bill  was  afterwards  amended,  and  by  the  answer 
to  the  amended  bill,  the  Defendants  stated  that  they 
were  no  longer  treasurers  and  trustees  of  the  society,  but 
that  certain  other  persons  whom  they  named,  were  such 
treasurers  and  trustees. 


A  motion  was  now  made  by  the  Plaintiff  for  produc- 
tion of  the  deed  of  settlement,  and  of  the  documents 
mentioned  in  the  schedule  of  the  further  answer.  The 
Defendants  offered  to  allow  inspection  at  their  own 
office,  but  objected  to  produce  them  elsewhere,  on  the 
ground  of  inconvenience :  the  offer  was  refused. 

Mr.  Terrell^  in  support  of  the  motion,  cited  Glj/nn  t. 
Caulfield  (a),  and  JReid  v.  Langlois  (&). 

Mr.  Walford  (with  whom  was  Mr.  Malin»)^  cited 
Taylor  v.  Rundtll  (c),  and  Murray  v.  Walier  (<Q, 

Mr.  7%rr€/Z,  in  reply. 

The  Vice-Chancellor  held,  that  the  Plaintiff  was  not 
entitled  to  production  of  the  documents.  He  said,  that 
if  the  Defendants  had  been  actually  the  trustees,  still  it 
did  not  appear  by  the  answer  that  they  had  any  power 
to  take  the  documents  out  of  the  custody  of  the  general 
body  of  directors.  But  it  appeared  they  were  no  longer 
the  trustees ;  other  persons  were  as  much  entitled  as 
they  were,  to  say  whether  the  documents  should  be  pro- 
duced or  not ;  and  if  the  Court  made  the  order  asked, 
it  must,  to  enforce  it,  commit  the  Defendants  for  not 
doing,  that  which  they  had  no  power  of  doing  without  the 
consent  of  other  persons  who  were  not  before  the  Court. 
The  motion  was  refused  with  costs. 


(fl)  15  Jur.  807. 
{h)  1  Mac.  &  G.  627. 


(c)  Or.  &  Phil.  104. 
{d)  Or.  &  Phil.  114. 
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RICHARDSON  v.  JENKINS.  "  1853: 

26th  April. 
J.  HIS  was  a  creditors'  suit,  for  the  administration  of  Debtor  and 
the  estate  of  James  Robertson ;  and  it  now  came  on        Creditor. 

to  be  heard  on  further  directions.  Specialty  Debt, 

what  creates. 
^  ^  Trust  deed, 

Robertson  had  misapplied  several  trust  funds,  and  the     effect  ofnon- 

questions  arose  between  the  several  cestuis  que  trusty  who     execution  of. 

claimed  as  creditors  against  his  estate.     The  Plaintiff         

claimed  under  a  deed  by  which  certain  property  had  A  trustee  under 

a  deed  the 
been  vested  in  Robertson  on  trust  for  sale ;  this  deed  ^^ms  of  which 

contained  such  a  declaration  of  trusts,  as  clearly  created  would  amount 

a  contract  by  Robertson  ;  but  he  had  never  executed  it :  ^%  ^^®  creation 
,,11  1       1.1,     111,  ^^^  contract,  is 

be  had,  however,  acted  under  it ;  he  had  sold  the  pro-  not  a  specialty 

perty,  and  received  the  money  produced  by  the  sale.  debtor  if  he  has 

not  executed  the 

DaviSf  another  creditor,  claimed  under  two  deeds,  both  j^g  ^^  acted 

of  which  were  executed  by  Robertson.  under  it. 

The  words 

The  language  of  both  of  these  deeds  was,  that  it  was  |w^^?  ^re  not 

declared  that  Robertson  should  stand  possessed,  &c.,  of  necessary  in  a 

the  trust  funds;  but  they  did  not   conUin  the  word  trust  deed  to 

/  constitute  a  spe- 

'*  agree,    and  under  one  of  them  there  were  two  trustees,  cialty  contract. 

Robertson  and  SnelL     Snell  survived  Robertson.  A  declaration 

by  the  trustee 
that  he  will 
Another  creditor,  Nicholson^  claimed  as  a  creditor  by  stand  possessed 

bond,  in  which  the  heirs  were  expressly  bound.  on  certain  trusts 

*^         "^  &c.  18  sumcient. 

A  creditor  by 
The  questions  were,  whether,  Firstly,  the  Plaintiff  was  bond,  in  which 

a  specialty  creditor ;  Secondly,  whether,  in  Davis""  case,  t^®  ^®^"  ^^ 

named,  takes 

priority  over  a 
specialty  creditor  under  a  security  in  which  the  heirs  are  not  ex- 
pressly named. 

Vol.  T,     N.  S.  1 1 
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the  obligation  did  not  survive  to  Snellj  and  whether, 
therefore,  Rohertsons  estate  could  be  sued ;  and  Thirdly, 
whether  Nicholson  had  not  priority  over  the  others,  as 
against  Rohertsan's  real  estate. 

Mr.  Selwyn  and  Mr.  C  P.  Philips,  for  the  Plaintiff. 

There  is  clearly  a  specialty  contract  created  by  the 
terms  of  the  deed  under  which  we  claim ;  but  it  is  said 
that  because  Robertson  did  not  execute  it,  there  is  no 
specialty  debt.  But  if  Robertson  were  living,  he  clearly 
could  not  be  heard  to  set  up  such  a  defence,  having  acted 
as  trustee  under  the  deed ;  nor  can  any  person  claiming 
under  him.  In  Lord  Montford  v.  Cadogan(a)j  Lord 
Eldon  says,  **  It  is  said  the  trustees  are  not  under  cove- 
nant, and  they  are  not  bound  under  hand  and  seial.  But 
they  have  in  equity  undertaken  to  execute  the  trusts, 
exactly  as  if  they  had  so  executed  the  instrument,  and 
the  general  words  Mt  is  declared  and  agreed,'  &c., 
amount  to  a  covenant." 


In  a  case  in  3  Carr.  &  P.,  p.  459,  Hawkins  v.  Sherman, 
Lord  Tenterden  threw  out  an  opinion,  that  where  there 
had  been  an  assignment  of  a  lease,  not  executed  by  the 
assignee,  an  action  of  covenant  was  the  proper  action  to 
be  brought  by  the  assignor  for  breach  of  a  covenant. 

They  cited  also  Wood  v.  Hardisty(b\  Turner  v. 
Wardle  (c),  and  Piatt  on  Covenants,  pp.  10  and  18. 

Mr.  Speed,  for  Davis. 

Davis  is  clearly  a  specialty  creditor.  In  both  the 
deeds  under  which  he  claims,  there  is  a  declaration  that 

(a)  19  Ves.  at  p.  638.  (b)  2  Col.  542. 

(c)  7  Sim.  80. 
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the  trustee  shall  stand  possessed  on  trust ;  that  is  a  de- 
claration by  the  trustee,  which  creates  a  contract :  it  is 
not  necessary  that  there  should  be  the  word  *'  covenant  ^^ 
or  the  word  **  agree."  Mavor  v.  Davenport  (a),  Turner 
V.  WardUifi). 


1853. 

^ . ' 

Richardson 

V, 

Jenkins. 


The  Plaintiff  is  not  a  specialty  creditor.  Adey  v. 
Arnold  {c)  shows  that  there  is  no  specialty  created  by  a 
simple  breach  of  trust,  and  that  is  all  that  there  was  in 
this  case^  Robertson  not  having  executed  the  deed.  True 
he  was  a  trustee,  and  could  not  have  escaped  liability ; 
but  he  was  only  a  debtor  by  simple  contract,  and  his 
creditors  can  be,  as  against  others,  no  more. 

Mr.  Shapter^  for  Nicholson. 

Nicholson  must  clearly  take  priority  over  the  other 
creditors,  as  against  the  real  estate,  because  in  his  secu- 
rity the  heirs  are  in  terms  bound,  while  they  are  not  so 
in  the  securities  of  the  other  creditors.  The  3  &  4  Will. 
IV.  c.  104,  expressly  reserves  the  priority  of  specialty 
creditors  where  the  heirs  are  bound.  He  cited  also 
Cummins  v.  Cummins  (d). 

Davis^  in  respect  of  the  deed  of  which  Snell  was  a 
trustee,  has  no  claim  ;  the  obligation  survived  to  Snell, 
and  Robertson* s  estate  cannot  be  sued  at  law  on  the 
contract.  In  this  Court  he  has  no  claim  except  for  his 
legal  debt,  Richardson  v.  Horton  (e). 

Mr.  Selwyn^  in  reply. 

The  execution  of  the  deed  is  not  in  all  cases  necessary 


(a)  2  Sim.  227. 

(b)  7  Sim.  80. 

(c)  16  Jur.  1123. 


(d)  3  Jones  &  Lat«  64. 

(e)  6  Beav.  185. 
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1853.  to  support  an  action  of  covenant ;  and  if  an  action  of 

R1CHARD8OK     covenant  can  be  maintained,  there  is  a  specialty  debt. 

ff.  Take  the  case  of  an  action  of  covenant  by  the  rever- 

Jenkins.       gioner  against  the  assignees  of  a  lease :  such  an  action 

would  clearly  lie,  though  the  assignees  had  not  executed 

the  deed.     If  the  language  of  a  deed  is  such  as  would 

create  a  specialty,  a  party  acting  under  it  brings  huu- 

self  within  the  specialty. 

Hawkins  v.  Sherman  shows  that  it  is  not  merely  when 
the  covenant  runs  with  the  land,  that  an  action  of  cove- 
nant will  lie,  though  there  has  been  no  execution  of  the 
deed.  Adey  v.  Arnold  does  not  bear  on  the  question  : 
it  decides  that  there  must  be  an  agreement,  but  does 
not  touch  the  question  of  the  effect  of  non-execution. 

The  Vicb-Chancellor  : 

In  this  case  five  pomts  arise.*  The  first  relates  to  the 
debt  due  to  the  Plaintiff.  It  appears  that  a  trust  deed 
was  executed  by  which  certain  property  was  conveyed  to 
Robertson  on  various  trusts,  one  of  which  was  a  trust  for 
sale,  and  he  was  to  stand  possessed  of  the  proceeds  on 
trusts,  which  it  is  not  necessary  minutely  to  mention. 
Robertson  was  a  party  to  the  deed  and  acted  under  it, 
but  did  not  execute  it ;  and  the  question  is,  whether 
that  instrument,  not  being  under  the  seal  of  Robertson^ 
amounts  to  a  contract  on  his  part^  so  as  to  make  his 
debt  a  specialty  debt :  a  question  which  resolves  into  this, 
whether  in  such  a  case  an  action  of  covenant  would  lie 
at  law.     Now  the  circumstances  of  this  case,  and  the 

*  The  Reporter  has  only  thought  it  material  to  report  the 
judgment  on  the  four  first  points.  The  fifth  related  to  the 
question  of  costs,  and  turned  on  the  particular  course  of  con- 
duct adopted  by  the  Plaintiff. 
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authorities  cited  in  it,  have  brought  to  my  recollection 
that  when  I  was  Master,  the  same  question  came  before 
me,  and  these  authorities,  Iiord  Montford  v.  Lord 
Cadogan  and  the  others,  were  cited  ;  and  as  to  the  case 
of  Woody.  Hardisty  entertaining  doubt  whether  the  deci- 
sion went  on  the  point  of  absence  of  execution  of  the 
deed,  I  caused  the  registrar's  book  to  be  searched,  and 
ascertained  that  the  trustee  had  sealed  the  deed.  In 
the  case  then  before  me,  I  decided  that  the  debt  was  not 
a  specialty  debt.  Of  course  I  cannot  treat  my  own  deci- 
sion, as  Master,  as  an  authority.  But  it  appears  to  me 
now,  as  it  did  then,  that  it  is  difficult  to  comprehend 
how,  except  in  a  very  few  exceptional  cases,  a  man  can 
be  liable  as  on  a  specialty  debt,  under  an  instrument  not 
sealed  by  him.  There  may  be  cases  of  exception,  as  by 
the  custom  of  London  or  by  other  custom,  but  such  cases 
stand  on  the  special  custom.  So  in  the  case  of  a  cove- 
nant running  with  the  land,  that  stands  on  its  own  special 
ground,  and  is  an  exception  to  the  general  rule.  As  a 
general  rule,  a  man  cannot  be  bound  as  a  specialty 
debtor,  except  by  some  instrument  under  his  own  seal ; 
he  cannot  be  bound  as  in  a  specialty  by  covenant^  unless 
by  an  instrument  under  his  own  seal  he  has  agreed  to 
do  something.  If  I  found  any  authority  deciding  that 
acting  under  a  deed,  though  not  sealed  by  the  party  so 
acting,  would  render  him  liable  as  on  specialty,  I  should 
be  bound  by  it.  If  the  ease  of  Wood  v.  Hardisty  had 
80  decided,  I  should  follow  it.  But  I  do  not  think  that 
case,  or  any  of  the  cases  cited  are  applicable.  Lord 
Montford  v.  Cadogan  was  a  case  in  which  the  question 
was,  not  whether  the  trustee  not  having  sealed  the  deed, 
was  liable  as  on  specialty,  but  whether,  not  having 
executed,  he  would  be  liable  under  the  terms  of  the 
deed.  The  language  of  Lord  Eldon  is  somewhat  am- 
biguous ;  but  though  he  uses  the  term  *^  covenant,^  his 


1853. 


Richardson 

V, 

Jenkins. 
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Jenkins* 


mind  clearly  was  not  addressed  to  that  point.  As  to 
the  case  of  Wood  v.  Hardisty^  from  examination  of  the 
registrar  8  book,  it  appears  clear  that  the  trustee  there 
had  sealed  the  deed,  and  the  question  was,  whether  the 
language  created  a  contract;  the  only  case  in  which 
I  find  any  authority  is  Hawkins  v.  Sherman^  in  which 
Lord  Tenterden^  though  he  does  not  expressly  decide 
the  point,  intimates  a  doubt ;  but  it  is  only  a  doubt  (a). 


But  supposing  an  action  of  covenant  could  be  brought 
in  that  case,  where  a  prior  lessee  has  covenanted, 
and  has  then  assigned  his  lease  in  such  a  manner  that 
the  assignee  is  under  an  obligation,  the  decision  would 
only  go  the  length  that  in  that  particular  case  an  action 
of  covenant  would  lie.  Adey  v.  Arnold  does  not  decide 
the  point.  Under  these  circumstances  I  am  bound  to 
decide  on  principle,  and  to  hold,  there  being  no  autho* 
rity  to  the  contrary,  that  the  want  of  sealing  the  deed 
by  the  party,  prevents  his  debt  being  a  debt  on  specialty. 
I  am  of  opinion,  therefore,  that  as  to  the  debt  due  to 
the  Plaintiff,  it  is  a  simple  contract  debt  merely. 


The  second  question  is  this.  Davis  is  a  creditor 
under  two  deeds,  of  one  of  which  Robertson  is  sole  trus- 
tee ;  Robertson  did  execute  the  deed ;  the  only  question 
then  upon  this  deed  is,  whether  in  form  it  is  sufficient  to 
constitute  a  contract ;  if  there  is  a  contract,  Robertson^ 
having  sealed  it,  is  a  specialty  debtor.  The  terms  of  the 
deed  are  ^*  it  is  declared,^  &c. ;  and  the  question  is,  whe- 
ther that  amounts  to  a  contract  on  the  part  of  the  trustee. 
On  this  point  Adey  v.  Arnold  was  cited ;  and  if  Lord 
St.  Leonards  had  decided  in  that  case,  that,  to  constitute 

(a)  Bee  also  Burnett  v.  collected  that  in  such  a  case 
Lynch,  5  Bam.  &  Cress.  589,  an  action  of  covenant  would 
from  which  it  is  rather  to  be     not  lie. 
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a  contracti  it  is  necessary  to  have  the  word  **  agree/' 
I  should  of  course  foUow  his  decision.  But  he  has 
not  so  decided.  All  that  was  decided  in  Adey  v.  Ar^ 
nold  is,  that  if  there  is  nothing  more  than  a  conveyance 
on  trust,  that  does  not  amount  to  a  contract.  And  I 
am  of  opinion  that  when  the  parties  to  a  deed,  frame 
it  in  the  terms  of  declaring  that  such  and  such  things 
shall  be  done,  the  term  *^  declare"  is  sufficient  to  con- 
stitute a  contract.  The  case  is  the  same  as  to  the 
deed  in  which  Robertson  and  another  are  the  trustees. 
Dams,  therefore,  stands  as  a  specialty  creditor. 


1853. 

* . ' 

Richardson 

r. 

Jenkins. 


The  third  point  is  this.  Under  one  of  the  deeds, 
Robertson  was  not  sole  trustee,  but  only  jointly  with 
one  SnelL  Robertson  is  dead,  leaving  Snell  surviving 
him ;  and  it  is  contended  that  though  there  is  a  contract 
under  seal  by  Robertson,  the  obligation  was  joint,  and 
that  it  survived  to  Snell,  and  lies  on  him  and  not  on 
Robertsons  estate ;  and  Richardson  v.  Norton  was  cited 
on  this  point ;  the  argument,  however,  assumes  that  the 
obligation  was  joint;  but  I  think  it  was  joint  and 
several. 


The  fourth  point  is  this.  Nicholson  is  a  creditor  by 
bond  under  seal,  in  which  the  heirs  are  bound ;  and  he 
claims  to  be  paid  first  out  of  the  real  estate.  Now  the 
liability  of  Robertson  under  the  deed  which  he  executed 
to  Davis,  though  a  liability  by  specialty,  is  not  one  which 
binds  the  heirs ;  and  the  terms  of  the  Statute  (3  &  4 
Will.  IV.  c.  104)  are  clear.  Nicholson  is  therefore 
entitled  to  be  paid  out  of  the  real  estate,  in  priority  over 
Davis. 


4M 
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25th  May. 

* . ' 

Winding-up 

Acts. 

Contribuiories. 

A,  was  a  mem- 
ber of  the  pro- 
visional com- 
mittee of  a  pro- 
jected railway 
company,  and 
at  a  meeting 
thereof  joined 
in  appomting 
solicitors  and 
engineer,  and 
immediately 
afterwards  a 
committee  of 
management 
was  appointed. 
A,^a  name  was 
put  on  this 
without  his 
knowledge.   He 
never  acted  in 
any  further  or 
other  way. 
Expenses  were 
incurred  by  the 
solicitors  and 
engineer  subse- 
quently to  the 
formation  of 
the  managing 
committee,  and 
by  their  direc- 
tion ;  it  did  not 
appear  that 
any  other  ex- 
penses had  been 
incurred  :  Ileld, 


THE  DOVER  AND  DEAL  RAILWAY 
COMPANY. 

EX  PARTE  THOMAS  HIGHT. 

X  HIS  case  arose  in  the  course  of  winding  up  the  same 
company  in  which  the  cases  of  Ex  parte  Beard  show  (a), 
and  Ex  parte  Mowatt{b)f2J\A  Ex  parte  Mowatt{c)j 
on  appeal,  were  decided.  The  facts  as  to  the  formation 
of  the  company  and  the  negotiations  of  its  directors 
with  the  South  Eastern  Railway  Company  will  be  found 
in  the  reports  of  those  cases.  The  particular  facts 
material  in  this  case  are  as  follow : — 

Mr.  Hight  was  a  member  of  the  provisional  com- 
mittee, and  his  name  appeared  as  such  in  the  printed 
prospectus  issued.  He  attended  a  meeting  of  this  com- 
mittee on  the  24th  of  October  1845.  At  that  meeting, 
the  title  and  capital  of  the  intended  company,  the  num- 
ber of  shares,  the  amount  of  the  shares,  and  the  amount 
of  the  deposit  were  fixed  upon,  and  the  solicitors,  Messrs. 
Hook  and  Tliompson^  were  appointed.  The  bankers  were 
also  named,  and  the  acting  engineer  was  appointed,  and 
it  was  resolved  that  he  should  forthwith  proceed  to  survey 
the  line.  Nothing  further  was  done  at  this  meeting, 
and  Mr.  Hight  never  took  any  further  part  in  the  active 
management  of  the  company. 

On  the  1st  November  1845,  a  managing  committee 
was  appointed,  of  whom  Mr.  Hight  was  one,  and  his 

(a)  1  Drew.  226.         {b)  1  Drew.  247.         (c)  17  Jur.  356. 

that  A.  was  not  a  contributory. 
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name  appeared  as  such  in  the  printed  letter,  dated  the  1853. 

24th  January  1846,  containing  the  guarantee  of  the        Exoarie 
directors,  referred  to  in  JSx  parte  Mowatt  (a).  Hight. 

Mr.  Hight,  on  being  examined  before  the  Master, 
proved  that  he  never  had  notice  of  his  being  put  on  the 
managing  committee,  and  that  he  never  saw  his  name 
advertised  as  a  member  of  it  in  the  public  papers ;  and 
there  was  no  evidence  to  contradict  this.  The  solicitor, 
Mr.  Hook,  being  examined  before  the  Master,  proved 
that  he  acted  regularly  as  the  company's  solicitor  from 
the  date  of  his  appointment,  and  attended  the  meetings 
of  the  committee  of  management  as  such  solicitor.  That 
considerable  expenses  were  incurred  in  the  surveys  and  in 
the  parliamentary  expenses  of  the  company.  That  such 
expenses  were  incurred  by  the  direction  of  the  committee 
of  management ;  and  from  the  evidence  generally,  it 
appeared  that  nothing  substantial  was  done  till  after 
the  formation  of  the  committee  of  management. 

Mr.  Hight  did  not  execute  either  the  parliamentary 
contract  or  the  subscribers*  agreement. 

Under  these  circumstances  the  Master  had  put  Mr. 
Hight  on  the  list  of  contributories,  and  this  was  a 
motion  by  way  of  appeal  to  take  his  name  off  the  list. 

Mr.  J.  Baily  and  Mr.  Hobhouse^  for  the  motion. 
They  relied  on  Carrick's  case  (6). 

Mr.  Olasse  and  Mr.  Selwyn  for  the  official  manager. 

The  Vice-Chancellor: 
I  am  of  opinion,  on  the  authority,  and  solely  on  the 

(a)  1  Drew.  247.  (b)  1  Sim.  N.  S.  505. 
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1853.  authority^  of  CarricVs  case^  that  Mr.  Highfs  name 

Ex  varte  °*"®^  ^  struck  off  the  list.  [His  Honor  referred  to  the 
HiOHT.  circumstances  of  that  case,  and  the  language  of  the 
Court.]  It  appears  to  me  that  this  is  precisely  the  same 
case.  As  far  as  appears  by  the  evidence,  as  to  the  au- 
thority to  incur  any  expenses,  it  is  shown  that  expensea 
were  incurred  by  special  directions  of  the  managing 
committee,  but  not  by  virtue  of  the  general  appoint- 
ment of  solicitors  and  surveyors;  there  is  nothing  to 
show  that  under  or  by  virtue  of  the  general  authority 
for  their  appointment,  any  expenses  were  incurred  by 
them,  which  are  either  now  unliquidated,  or  in  such  a 
position,  that  any  other  person  can  call  on  Mr.  Hight 
in  respect  of  them.  For  these  reasons,  I  think  there  is 
no  sufficient  ground  for  putting  Mr.  Highfs  name  on 
the  list. 
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WAYN  V.  LEWIS.  1853  : 

6th  May. 

In  a  suit  by  a  second  mortgagee  against  the  first  and     '  p    '^-  ^  ^ 
subsequent  mortgagees,  to  redeem  the  first  mortgagee,    Sale  instead  of 
and  foreclose  the  equity  of  redemption,  a  petition  was      Foreclosure, 
presented  by  the  PlaintiflF,  under  the  48th  section  of  the  ^  ^f^  Chancery 
Chancery  Improvement  Act,  for  a  sale  instead  of  fore-     Improvement 
closure.  "^^^' 

The  Court  has  no 
For  the  petition,  Mr.  Hetherington.  power  to  order 

a  sale  under  the 
48th  sect,  of  the 
Mr.   T.  Stevens^  for  the  puisne  incumbrancers,  said  Chancery  Im- 

there  had  been  a  decree  for  an  account,  and  to  ascertain  provement  Act, 

on  interlocutory 
priorities,  before  the  Act ;  in  that  state  of  things  the  application,  but 

Court  had  no  power  to  direct  a  sale ;  it  might  be  for  the  only  where,  be- 

benefit   of  the  subsequent  incumbrancers    to    redeem  ^^^^yjj^  * 

rather  than  to  have  a  sale,  and  the  Act  never  meant  might  have  been 

that  the  first  mortgagee  should  have  any  such  advan-  "C<^®d. 

tage  as  between  him  and  other  incumbrancers,  but  only 

as  against  the  mortgagor. 

Mr.  Hetherington  replied. 

The  Vicb-Chancbllor  : 

The  question  here  is,  whether  the  Act  intended  that 
a  direction  for  sale  might  be  given  on  an  interlocutory 
application,  or  whether  it  meant  to  provide  only,  that  at 
the  hearing,  a  decree  for  sale  instead  of  foreclosure, 
might  be  made.  It  is  clear  that  before  the  Act  no  order 
for  foreclosure  could  be  made  on  an  interlocutory  appli- 
cation. Then  the  Act  says,  the  Court  may  decree  a  sale 
instead  of  foreclosure.    If  it  could  not  make  an  order  for 
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Lewis. 


foreclosure,  it  cannot  make  an  order  for  sale,  which  is 
merely  substituted  for  foreclosure.  That  is  my  view  of 
the  construction  of  the  Act,  and  if  no  authority  to  the 
contrary  can  be  produced,  I  must  refuse  the  application. 


1853: 
3l8t  May, 

r.J>^.M/.^^/.    Dower. 

Election. 

WiU. 

CoMtruetum, 

Veating. 


Testator  devised 
his  real  estate 
to  trustees, 
with  power  to 
"let,"  until  all 
his  nephews 
and  nieces 
should  attain 
twenty-one. 
And  after  his 
youngest  ne- 
phew or  niece 
should  be  of 
a^,  then  he 
directed  his 
estates  to  be 
sold,  and  the 
produce  to  go 
amongst  all  his 
nephews  and 
nieces,  except 
two  by  name. 
He  chai^d  his 


PARKER  V.  SOWERBY. 

X  HIS  cause  came  on  on  further  directions.  The  tes- 
tator was  seised  of  real  estate,  and  possessed  of  personal 
estate,  and  he  made  his  will,  dated  the  15th  August  ]  833, 
which,  so  far  as  is  material,  was  as  follows : — 

I  constitute  and  appoint  my  wife,  Sarah  Monkhouse^ 
sole  executrix  of  this  my  last  will  and  testament.  I 
bequeath  unto  her  all  my  personal  property,  whatsoever 
or  wheresover,  to  her  own  use  entirely,  and  all  rents,  or 
arrears  of  rent  due  to  me  at  the  time  of  my  death,  I  give 
unto  her  to  pay  all  my  small  debts,  testamentary  and 
funeral  expenses.  I  give  and  bequeath  unto  John  Pol- 
lock, son  of  Thomas  Pollock^  of  Shields^  my  nephew  and 
heir-at-law,  all  my  estate  at  Low  Braithwaite^  in  the 
parish  of  Hesket^  and  county  of  Cumberland^  he  paying 
unto  my  wife  40/.  a  year  from  the  said  estate  during  her 
natural  life ;  and  I  do  also  hereby  nominate  and  appoint 
Joseph  Sowerby^  of  Carlisle^  gentleman,  John  Simpson^ 
of  Beacon  Hilly  husbandman,  and  William  Scott,  of 
Micklethwaiiey  farmer,  joint  trustees,  under  this  my  last 
will  and  testament,  imto  whom  I  give  full  power  to  act 
in  conformity  to  this  my  said  will.    AH  my  estate  at 


rents  with  an 

annuity  to  A»  and  with  payment  of  bond  debts,  but  did  not  otherwise  dis- 
pose of  them.  Held,  first,  the  widow  was  put  to  her  election  ;  secondly, 
the  interests  of  the  nephews  and  nieces  vested  in  all  who  attained  twenty- 
one,  whether  dying  before  or  surviving  the  period  directed  for  sale. 
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Sowerby  Row,  in  the  parish  of  CcLStle  Sowerby^  and  my 
estate  at  Longlands,  in  the  parish  of  St.  Mary  Without , 
I  give  into  the  hands  of  my  trustees,  to  have  power  to  let 
the  same  till  all  my  nephews  and  nieces  be  of  the  age  of 
twenty-one  years.  I  give  and  bequeath  unto  my  sister 
Margaret  Parker  10/.  a  year  to  be  paid  her  in  addition 
to  the  45.  a  week  left  her  by  my  father  Isaac  Monkkouse, 
during  her  natural  life,  the  other  part  of  the  rents  to  pay 
my  just  debts,  should  any  bonds  or  notes  stand  against 
me  at  the  time  of  my  death ;  then,  after  the  youngest  of 
my  nephews  and  nieces  is  of  age,  then  my  will  is,  that 
the  estates  be  sold  by  my  trustees  to  the  best  advantage, 
and  the  price  thereof  to  go  equal,  share  and  share  alike, 
amongst  all  my  nephews  and  nieces^  Joseph  Parker  and 
John  Pollock  excepted ;  should  Margaret  Parker  be  liv- 
ing, then  my  trustees  to  secure  her  20/.  a  year  during 
her  life,  and  after  her  decease  to  be  divided  as  above  ; 
my  trustees  to  take  to  themselves  reasonable  expenses 
for  their  trouble  ;  no  wood  to  be  cut  or  sold  but  what  may 
be  wanted  for  necessary  repairs  of  the  buildings,  which  I 
leave  to  the  discretion  of  my  trustees ;  if  my  wife  should 
have  a  child  or  children  by  me,  bom  after  my  decease, 
this  will  is  of  no  effect,  as  such  child  will  be  heir  to 
all  I  have,  and  if  more  than  one,  share  and  share 
alike. 


1853. 


Parker 

V. 
SOWERBY. 


The  testator  died  in  1837,  and  his  will  was  duly  proved 
by  his  widow. 


The  first  question  was,  whether  the  widow  was  entitled 
to  her  dower  out  of  the  Sowerby  Row  and  Longlands 
estates,  the  trustees  having  received  the  rents,  and  paid 
one-third  to  the  widow  in  respect  of  her  dower.  She 
died  in  February  1847,  leaving  Hetherington,  one  of  the 
Defendants,  her  representative. 


1853. 


Parker 

V. 
SOWBRBT. 
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The  Plaintiffs  were  Elizabeth  Parker,  who  was  the 
youngest  of  the  testator^s  nephews  and  nieces,  and  at- 
tained her  age  of  twenty-one  in  1849,  and  other  nephews 
and  nieces  or  those  claiming  under  them. 

The  bill  was  filed  against  the  trustees,  making  others 
of  the  nephews  and  nieces  Ddendants,  for  administrsr 
tion  of  the  testator's  estate,  and  it  sought  to  charge  the 
trustees  with  the  payments  made  by  them  on  account  of 
dower. 

The  Master  to  whom  the  cause  had  been  referred  had 
taken  a  distinction  between  an  ordinary  power  to  lease, 
and  the  powers  contained  in  this  will,  and  was  of  opinion 
that  the  widow  was  not  excluded  from  her  right  to 
dower. 

Mr.  Olasse  and  Mr.  Murray ^  for  the  Plaintifls,  relied 
on  the  power  to  lease,  as  clearly  putting  the  widow  to. 
her  election.  The  Master  had  distinguished  between  m 
power  to  let  and  a  power  to  lease.  There  was  no  ground 
for  such  a  distinction. 


They  cited  Gibson  v.  Gibson  (a),  Hall  v.  Hill  (&), 
Grayson  v.  DeaJtin  (c),  Lowes  v.  Lowes  (cOi  Roadley  v. 
Dixon  (tf),  Holditch  v.  Holditch  (/). 

Mr.  Bagshawe,  jun.,  for  some  of  the  Defendants 
claiming  against  the  widow. 

Mr.  Tayhr  and  Mr.  Fleming,  for  other  Defendants 
in  the  same  interest. 


(o)  1  Drew.  42. 

{b)  1  Dm.  &  War.  94. 

{c)  3  De  G.  &  S.  298. 


(d)  5  Hare,  501. 

(e)  3  Russ.  192. 
(/)  2  Y.  &  C.  18. 
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Mr.  Bagshawe^  sen.,  for  Sowerhy^  Simpson,  and  Scott, 
the  trustees. 

First,  The  testator  makes  his  wife  his  executrix,  and 
gives  her  his  personal  estate  to  pay  his  small  debts ;  he 
gives  the  property  at  his  decease  to  T.  Pollock,  charged 
with  40/.  a  year  in  favour  of  his  widow.  What  is  there 
in  this  will  to  show  that  the  widow  is  not  to  take  her 
dower  out  of  the  Sowerhy  Row  and  Longlands  estates? 

In  Hall  V.  Hill  the  whole  property  was  comprised  in 
the  devise  on  which  the  question  arose.  In  that  case,  the 
decision  did  not  turn  on  the  power  to  lease  merely.  In 
order  to  put  a  widow  to  her  election  you  must  show  a 
clear  intention  to  exclude  her.  Now  the  testator  gives 
his  estate  at  Longlands  and  Sowerby  to  the  hands  of  his 
trustees ;  that  is,  the  estate  that  he  had  power  to  deal  with, 
not  the  whole  estate  in  the  land ;  but  the  estate  less  the 
widow's  estate  in  her  dower ;  the  power  to  let,  is  to  let  sub- 
ject to  the  dower.  Besides,  this  is,  as  the  Master  has  held, 
not  a  strict  power  to  grant  leases  inconsistent  with  the 
receipt  of  dower,  but  a  power  to  let  from  time  to  time. 

Mr.  Raschj  for  the  representatives  of  the  widow. 

The  whole  question  is,  Is  there  a  clear  expression  of 
intention  that  the  widow  shall  be  excluded !  French  v. 
Davies  (a). 

There  is  really  nothing  in  the  power  of  letting  incon- 
sistent with  the  widow's  enjoyment  of  dower.  Hall  v. 
Hill  assumes  that  dower  can  only  be  satisfied  by  setting 
it  out  by  metes  and  bounds.  But  Hall  v.  Hill  was  not 
decided  on  the  power  of  leasing  alone.  [He  cited  Dowson 
V.  BeU(b\  Harrison  v.  Harrison  (c).] 

(a)  2  Ves.  jun.  572.  {b)  1  Keen,  761. 

(c)  Ibid.  765. 


1853. 


Parkbb 

SOWKRBY. 
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Mr.  BovilLt  for  other  parties. 

Mr.  OlcLSse  was  not  called  upon  to  reply. 

The  Vicb-Changklloe: 

I  quite  adhere  to  the  general  propositions  laid  down 
by  me  in  Gibson  v.  Gibson^  and  if  I  were  not  bound  by 
decision^  if  the  question  were  res  integral  I  do  not  think 
I  should  adopt  the  conclusion  to  which  in  the  present  case 
I  am  obliged  to  come ;  but  in  questions  of  this  sort  I  am 
not  justified  in  departing  from  the  result  of  established 
cases. 

In  all  the  decisions,  the  general  rule  recognised  is, 
that  it  is  not  sufficient  to  collect  an  intention  that  the 
testator  does  not  mean  his  widow  to  have  her  dower, 
but  you  must  find  an  intention  so  to  dispose  of  his  estate 
that  her  claim  to  dower  would  be  inconsistent  with  that 
disposition. 

In  working  out  this  principle,  on  the  question  whether 
here  there  is  a  sufficient  indication  of  intention,  much  has 
been  urged  in  argument^  which,  if  the  matter  were  res 
integra,  would  make  a  great  impression  on  my  mind. 

But  a  long  series  of  cases  has  decided,  that  though  a 
devise  to  trustees  on  trust  for  sale,  is  not  inconsistent 
with  the  widow^s  right  to  dower ;  yet  a  devise  on  trust 
to  manage  or  to  lease,  does  indicate  an  intention  so  to 
dispose  of  the  estate,  that  the  widow's  enjoyment  of 
dower  is  inconsistent  with  it.  The  cases  deciding  that, 
are  too  numerous  for  me  to  say  that  that  is  not  the  law. 
If,  then,  the  devise  is  here  to  trustees,  either  with  power 
to  lease,  or  on  trust  to  lease,  I  am  bound  to  follow  the 
decisions.  Now,  without  at  present  adverting  to  the 
question,  whether  there  is  any  distinction  between  a 
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power  to  lease  expressed  m  technical  language,  and  ^ 
power  to  let  as  here  expressed,  the  power  here  is  to  let 
until  the  youngest  of  the  nephews  and  nieces  shall  attain 
twenty-one:  not  a  power  to  let  during  a  specified  period. 
And  it  is  argued,  that  events  might  have  happened  so 
that  .all  the  nephews  and  nieces  would  have  attained 
twenty-one  before  the  death  of  the  testator,  and  the 
power  of  letting  would  never  have  arisen ;  but  I  think 
that  cannot  be  looked  at  in  considering  what  was  the 
intention. 


1853. 


Parker 

9. 
SOWKRBY. 


Then  the  remaining  question  on  this  point  is.  Whether 
there  is  any  such  distinction  as  that  which  the  Master 
has  taken,  between  an  ordinary  power  to  lease,  and  the 
power  to  let  contained  in  this  will.  I  am  of  opinion  there 
is  no  such  distinction ;  a  power  to  lease  an4  a  power  to 
let  are  equivalent.  (The  Vice-chancellor  referred  to  the 
definition  of  a  lease,  in  ShepherdCs  Touchstone,  Vol.  I. 
chap.  14,  p.  266.) 

Then  it  has  been  argued  that  the  benefit  given  to 
the  widow  by  the  will,  is  not  out  of  the  property  in 
which  she  claims  dower ;  but  the  rule  of  law  is,  that 
if  a  testator  has  devised  any  part  of  his  real  estate,  so 
that  the  claim  of  dower  is  inconsistent  with  carrying 
into  effect  the  testator's  whole  intention,  she  is  put  to 
her  election.  I  am  therefore  of  opinion  that  in  this 
case  the  widow  is  put  to  her  election. 


The  second  pomt  raised  in  the  case,  was  between 
nephews  and  nieces  who  had  attained  twenty-one,  and 
were  living  at  the  time  when  the  youngest  attained 
twenty-one,  and  the  representatives  of  nephews  and 
nieces  who  bad  died  under  twenty-one,  before  that  period, 
or  having  attained  twenty- one,  had  died  before  that 

Vol.  I.    N.  S.  k  k 
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period ;  the  question  was  whether  the  latter  took  vested 
interests. 

Mr.  Bovill^  for  some  of  the  parties,  contended  that 
those  who  were  not  living  at  the  time  when  the  young- 
est attained  twenty-one,  were  excluded ;  at  any  .rate, 
those  who  had  died  under  twenty-one,  and  before  that 
period,  took  no  vested  interests.  (He  cited  Beck  v. 
Bum{a\  Will  Ex.  1051,  n.)  Here  the  fee  is  given 
to  the  trustees ;  there  is  no  immediate  gift  to  the  ne- 
phews and  nieces.  There  is  no  gift  till  the  period  of 
sale,  and  then  the  gift  is  of  personalty.  The  thing 
given,  therefore,  did  not  exist  till  the  youngest  at- 
tained twenty-one.  The  postponement  is  not  for  any 
convenience  of  the  estate,  as  in  the  case  of  prior  life 
estates.  Here  there  are  no  such  estates,  and  nothing  to 
which  the  postponement  can  be  attributed,  except  an 
intention  not  to  vest  the  interests. 

Mr.  Taylor^  for  parties  in  the  same  interest. 

Mr.  Boffshawe^  jun.,  for  nephews  and  nieces  who 
attained  twenty-one,  but  died  before  the  period  of  sale. 

If  the  postponement  of  the  gift  is  for  the  convenience 
of  the  estate,  and  not  with  reference  to  the  devisee,  it  is 
clear  it  does  not  prevent  vesting,  1  Jarm.  676,  Learn" 
ing  V.  Slierratt  (6).  A  trust  is  here  created  for  the 
management  of  the  estate,  until  the  youngest  nephew  or 
niece  shall  attain  twenty-one.  An  annuity  and  debts 
are  charged  on  the  rents. 

Mr.  Glas&e  and  Mr.  Murray^  for  other  parties,  declined 
to  argue  the  point. 

Mr.  Fleming^  for  other  parties. 

(a)  7  Beav.  492.  {b)  2  Hare,  14. 
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Mr.  Bomlly  in  reply. 

The  argument  on  the  doctrine  of  the  postponement 
of  a  gift,  for  the  convenience  of  the  estate,  does  not  apply 
here,  for  there  is  no  ground  for  saying  that  here  the 
postponement  is  for  any  purpose  connected  with  the 
convenience  of  the  estate.  An  immediate  gift  of  a  vested 
remainder  vrould  have  been  quite  consistent  with  the  due 
execution  of  all  that  is  directed  to  be  done  in  the  mean- 
time, viz.^  the  letting  the  land,  and  the  satisfaction  of 
the  annuity  and  debts.  The  postponement  is  therefore 
with  reference  to  the  donee.  Besides,  here  the  rents, 
during  the  minority  of  the  youngest  nephew  or  niece  (sub- 
ject to  the  annuities  and  debts),  are  undisposed  of,  and 
descend  to  the  heir :  that  is  not  consistent  with  the  im- 
mediate vesting  of  the  remainder  in  the  nephews  and 
nieces.  At  any  rate,  those  who  did  not  attain  twenty- 
one  could  not  take  vested  interests.  That  is  decided  by 
Learning  v.  Sherratt. 


1858. 


Parkbr 
r. 

SOWERBY. 


The  y iob-Chancellor  : 

Assuming  that  both  of  the  nephews  and  nieces  who 
died  before  the  period  of  sale  attained  twenty-one,  I  am 
of  opinion  that  they  are  not  excluded.  This  is  a  gift  of 
real  estate ;  it  is  given  to  trustees  in  fee,  and  they  are 
to  have  power  to  let  till  all  the  nephews  and  nieces  of  the 
testator  shall  have  attained  twenty-one.  The  testator  is 
there  speaking  of  all  the  nephews  and  nieces  whom  he 
should  have  at  the  time  of  his  death.  He  gives  to  Mar- 
tha Parker  10/.  a  year  to  be  paid  out  of  the  rents,  and 
the  other  part  of  the  rents  he  directs  to  be  applied  in 
payment  of  his  debts.  Then  after  the  youngest  of  his 
nephews  and  nieces  shall  have  attained  twenty-one,  he 
directs  his  estates  to  be  sold,  &c.  (The  Vice-Chan- 
cellor  referred  to  the  particular  language  of  the  will.) 
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1853.  And  then  he  directs,  that  if  ilf.  Parker  should  be  living, 

Parker        ^^^  should  have  20/.  a  year.     Now  if  this  were  a  limita- 
V.  tion  of  the  estate  to  the  nephews  and  nieces,  it  appears 

SOWER  BY.  ^Q  jjjg  j^  would  be  a  vested  interest  in  them,  notwith- 
standing dying  before  the  period  fixed  for  sale  and 
distribution  ;  and  it  appears  to  me  that  the  testator  has 
only  directed  a  sale,  for  the  convenience  of  division. 

Besides,  I  think  there  is  this  further  reason  for  coming 
to  this  conclusion,  viz. :  that  the  testator,  by  excluding 
two  of  his  nephews  and  nieces  by  name,  shows  himself, 
that  except  those  two,  he  intended  all  his  nephews  and 
nieces  to  take.  No  doubt  if  a  bequest  is  in  these  terms : 
^'  I  desire  that  after  a  certain  period  my  estate  shall  be 
sold,"**  &c.,  the  postponement  not  being  for  the  conve- 
nience of  the  estate,  the  legatee  must  survive  the  period 
if  he  is  to  take.  But  if  the  postponement  is  for  work- 
ing out  the  purposes  of  the  testator  with  reference  to  the 
estate,  the  interest  will  vest  immediately. 

I  am  of  opinion  that  upon  the  authorities  generally, 
this  is  a  vested  interest  in  the  nephews  and  nieces  who 
attained  twenty-one,  whether  they  did  or  did  not  survive 
the  period  at  which  the  sale  is  directed.  But  if  any  of 
them  did  not  attain  twenty-one,  such  nephews  and 
nieces  did  not  (on  the  authority  of  Learning  v.  Sherratt) 
take  any  interest. 
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CANNOCK  V.  JAUNCEY.  1853; 

26th  and  28th 

X  HIS  came  on  upon  a  summons  adjourned  from  the  ^        J*     ' 

Judge's  chambers  to  the  Court,  for  production  by  the  Practice. 

Defendant  Chichester  of  two  deeds,  one  dated  the  7th  Bocwnentaf 

of  July  1846,  and  the  other  dated  the  25th  of  July  

1 846.     The  bill  was  filed  by  Ann  Cannock,  the  wife  of  S.  fe;erof V^rt- 

Cannoch  the  younger,  by  her  next  friend,  and  S.  S.  gage  for  4000/., 

Collins,  against  TF.  Jauncey,  F.   Higgins,   C.  M.  R.  S'w^Trl 

Chamberlain^  J.  A.Higgins,  TF.  Chichester,  S,  Cannock  judgment  880/. 

the  younger,  and  other  Defendants.  A  bill  was  filed 

by  a  subsequent 
mortgagee  to 
The  case  made  by  the  bill  was,  so  far  as  it  is  material  "<ieem  the 
for  the  decision  on  this  summons,  as  follows  : —  400of!fuid  for 

payment  of  the 
The  Defendants,  F.  Higgins  and  C.  M.  R.  Chamber-  ^^^^^^ 
lain,  were  in  and  throughout  1846  the  solicitors  of  8.  priority  over 
Cannock  the  elder  and  S.  Cannock  the  younger.     In  j**^^    S?®°A„ 
1846   Cannock  the  elder  was  entitled   to  certain  real  alleeedthat 
estate  subject  to  incumbrances.     Higgins  and  Chamber-  ^^  had  in  ^ 
lain  were  beneficially  interested  in  some  of  those  incum-  ^"^^fcon- 
brances,  and  were  solicitors  for  all  the  other  persons  yeyance  of  the 

interested  therein.  «***te,  in  which 

was  a  recital 
that  the  judg- 
ment debt  had  been  paid  off.  •  A,  admitted  the  possession  of  the 
deed,  and  set  out  a  portion  of  it,  by  which  it  was  recited  that  the 
judgment  debt  was  paid  off ;  but  he  said  that  in  fact  this  was  only 
•done  for  the  puipose  of  clearing  the  estate,  and  that  he  had  taken 
an  assignment  of  the  debt.  Held,  that  if  he  had  not  been  a  mort- 
gagee, he  must  have  produced  the  deed ;  and  4000/.  harine  been 
Said  to  him,  without  prejudice  to  any  question  in  the  cause,  held,  that 
e  could  not  set  off  880/.  of  that  as  due  to  the  judgment  debt,  but 
must  be  taken  to  be  paid  off  as  mortgagee,  and  therefore  liable  to 
produce  the  deed. 
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It  was  arranged  in  1846,  at  the  instance  of  Higginh 
and  Chamberlain^  that  Cannock  the  younger  should  pur^ 
chase  his  father's  property  free  from  the  incumbrances, 
for  6700/.  Not  having  money  of  his  own  sufficient, 
Higgins  and  Chamberlain  undertook  to  procure  for  him 
4700/.,  provided  2000/.  could  be  procured  by  way  of  third 
mortgage,  subject  only  to  the  4700/. 


The  Plaintiff  and  another  person  since  deceased,  being 
trustees  of  a  sum  of  2000/.,  advanced  that  sum  by  way 
of  mortgage  on  the  estates  so  purchased  by  Cannock  the 
younger,  on  the  faith  of  there  being  no  other  incum- 
brances upon  them  except  the  4700/.,  and  the  bill 
alleged  that  this  was  done  in  consequence  of  representa- 
tions made  by  Higgins  and  Chamberlain,  All  the 
documents  for  these  several  securities  were  prepared  by 
Higgins  and  Chamberlain. 

The  first  mortgage  for  4000/.,  from  Cannock  the 
younger  to  Jauncey^  was  dated  the  25th  July  1846,  and 
it  recited  a  deed  of  the  7th  July  1846,  which  was  the 
conveyance  by  Cannock  the  elder  and  others  to  Cannock 
the  younger.  The  second  mortgage  for  700/.  was  also 
dated  the  26th  July.  The  third  mortgage  for  2000/.  to 
the  Plaintiff  and  his  co-trustee  was  dated  also  the  25th 
of  July  1846. 


The  Defendant  Chichester  claimed  to  be  interested  in 
the  mortgage  for  4000/.  He  claimed  also  to  be  enti- 
tled to  a  certain  judgment  debt  for  880/.  on  the  estates 
which  were  charged  with  the  mortgages  for  700/.  and 
2000/.,  but  of  prior  date  to  those  mortgages ;  which  judg- 
ment debt  had  originally  been  vested  in  one  Elizabeth 
HigginSf  and  had  by  transmission  of  interest  become 
vested  in  Chichester. 


CASES   IN   CHANCERY. 


499 


The  bill  then  stated  various  circumstances,  and 
among  others  that  the  indenture  of  the  7th  July  1846, 
to  which  Chichester  and  Elizabeth  Higgins  were  parties, 
contained  a  recital  in  the  words  and  figures  or  to  the 
effect  following : — ''  Whereas  the  said  8,  Cannock  the 
elder  has  this  day  paid  to  the  said  Elizabeth  Higgins 
the  said  sum  of  880/.  and  all  interest  for  the  same,  as 
she  doth  hereby  admit  and  acknowledge.'^  The  bill 
alleged  that  the  said  deed  of  the  7th  July  1846,  '<  pur- 
ported to  show  on  the  face  of  it,  that  the  said  Elizabeth 
Higgins  had  released  the  said  judgment.^ 


1853. 


Cannock 

9. 

Jauncbt^ 


It  then  contained  several  charges,  to  the  effect  thai 
the  existence  of  the  judgment  debt  had  been  purposely 
kept  back  by  the  Defendants  Higgins  and  Chamberlain^ 
on  the  occasion  of  the  advance  of  the  2000/.  by  the 
Plaintiff. 

The  Plaintiff  sought  to  redeem  upon  payment  of  the 
first  and  second  mortgages  for  4000/.  and  700/.,  and  for 
payment  or  foreclosure  in  respect  of  the  Plaintiff's  mort- 
gage for  2000/.,  and  to  stay  an  action  of  ejectment  which 
had  been  brought  by  the  Defendants,  to  recover  the  pro- 
perty comprised  in  the  mortgage  deeds,  and  any  other 
actions  in  respect  thereof;  in  effect,  to  have  the  alleged 
judgment  debt  postponed  to  the  Plaintiff^s  demand. 


The  answer  of  Chichester  admitted  the  deed  of  the 
7th  July  1846,  and  stated  with  respect  to  it  in  substance 
as  follows :  ^'  I  have  hereinbefore  mentioned  that  the 
incumbrances  upon  the  said  estates  and  property,  so  as 
aforesaid  sold  by  the  Defendant  8.  Cannock  the  elder 
to  the  Defendant  8.  Cannock  the  younger  amounting  to- 
gether to  the  sum  of  7380/.  principal  money,  being  a 
sum  considerably  exceeding  the  amount  of  the  said  pur- 
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chase-money  for  the  same^  but  inasmuch  as  a  portion  of 
the  amount  of  such  incumbrances,  viz.,  the  sum  of  1500/. 
so  as  aforesaid  secured  to  me,  and  the  sum  of  880/.  so 
as  aforesaid  secured  to  the  said  Elizabeth  Biggins^  was 
secured  not  only  on  a  portion  of  the  property,  so  as 
aforesaid  sold  to  the  Defendant  S*  Cannock  the  younger, 
but  also  on  other  property  of  the  defendant  S.  Cannock 
the  elder;  and  as  to  the  said  sum  of  880/.  by  the  judg- 
ment so  as  aforesaid  entered  up  against  the  Defendants 
8,  Cannock  the  elder  and  8.  Cannock  the  younger,  it  was 
arranged  in  or  shortly  prior  to  the  said  month  of  July 
1846,  that  I  and  the  said  E.  Higgins  should  respectirely 
join  in  conveying  to  the  Defendant  8.  Cannock  the  younger 
so  -  much  of  the  property  comprised  in  our  respective 
mortgages  as  was  purchased  by  him.  and  that  I  should 
receive  out  of  the  said  purchase-money  the  sum  of  1000/. 
only,  part  of  my  said  mortgage  debt  of  1500/.,  and  should 
advance  and  lend  to  and  on  account  of  the  Defendant, 
/S.  Cannock  the  elder,  a  further  sum  of  money,  which  was 
ultimately  fixed  at  1332/. ;  and  that,  as  a  security  for  the 
repayment  of  the  sum  of  500/.,  residue  of  the  said  sum 
of  1500/.,  and  the  said  sum  of  1332/.,  making  together 
the  sum  of  1832/.,  together  with  interest  for  the  same, 
all  the  property  comprised  in  the  said  mortgages  to  me, 
and  the  said  E.  Higgins  respectively,  except  the  pro- 
perty so  as  aforesaid  sold  to  the  defendant  S.  Cannock 
the  younger  should  be  conveyed  to  me  by  way  of  mort- 
gage ;  and  it  was  further  agreed  that  the  said  judgment 
debt,  so  as  aforesaid  due  to  the  said  E.  Higgins^  should  ' 
be  assigned  to  me  for  securing  the  payment  of  the  sum 
of  880/.,  part  of  the  sum  so  to  be  advanced  by  me  as 
aforesaid.     In  pursuance  of  the  aforesaid  arrangement, 
I  and  the  said  E.  Higgins  were  respectively  parties  to 
the  aforesaid  conveyance  to  the  Defendant  8,  Cannock 
the  younger,  and  joined  in  conveying  such  of  the  estates 
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comprised  in  our  respective  mortgage  securities  as  were 
sold  to  the  Defendant  8.  Cannock  the  younger;  and 
by  an  indenture  dated  the  7th  July  1846,  and  made 
between  the  Defendant  S.  Cannock  the  elder  of  the  first 
party  the  Defendant  8.  Cannock  the  younger  of  the 
second  part,  the  said  James  Boulter  of  the  third  part, 
the  said  Elizabeth  Higgins  of  the  fourth  part,  the  De- 
fendant J.  A,  Higgins  of  the  fifth  part,  the  said  James 
Ahell  of  the  sixth  part,  and  me  William  Chichester  of 
the  seventh  part,  after  reciting  (among  other  things) 
the  said  indentures,  (stating  several  indentures,)  and 
that  the  payment  to  the  said  E.  Higgins  of  the  said  sum 
of  880/.  and  the  interest  thereof  was  further  secured  by 
two  judgments  of  the  Court  of  Queen's  Bench,  at  her 
suit  against  the  Defendants  8,  Cannock  the  elder  and 
8.  Cannock  the  younger  respectively,  for  the  sum  of 
1760/.,  and  that  such  judgments  were  respectively  duly 
signed  and  registered  in  the  month  of  June,  and  the 
registers  thereof  were  respectively  numbered  8753  and 
3754,  and  also  reciting  the  payment  of  interest  by  the 
Defendant  8.  Cannock  the  elder  to  the  said  James 
Boulter  and  me  William  Chichester,  in  respect  of  our 
mortgages,  and  also  reciting  that  the  Defendant  8* 
Cannock  the  elder  had  paid  unto  the  said  Elizabeth 
Higgins  all  interest  which  had  become  due  upon  her 
&aid  security  for  the  sum  of  880/<,  and  that  the  Defend- 
ant 8.  Cannock  the  elder  had  then  lately  contracted  with 
the  Defendant  S.  Cannock  the  younger  for  the  sale  to 
him  of  the  hereditaments  called  respectively  Taylors  and 
Wineolls,  and  the  said  cottages  and  gardens  at  Elton, 
for  the  sum  of  6000/.,  and  that  he  the  Defendant  8. 
Cannock  the  younger  had  on  the  day  of  the  date  of  the 
indenture  now  in  statement,  and  at  the  request  of  the 
Defendant  8.  Cannock  the  elder,  paid  the  sum  of  1200/., 
part  of  the  said  sum  of  6000/.,  unto  the  said  James 


1853. 
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Boulter^  in  satisfaction  and  discharge  of  all  monies  due 
upon  his  said  securities,  and  that  the  said  James  Soulier 
had  concurred  in  the  absolute  conveyance  to  the  Defend- 
ant S.  Cannock  the  younger^  of  the  hereditaments  sold 
to  him  as  aforesaid.    And  after  reciting  that  the  De- 
fendant 8,  Cannock  the  younger  had  on  the  day  of  the 
date  of  the  indenture  now  in  statement,  and  at  the  re- 
quest of  the  Defendant  S.  Cannock  the  elder,  paid  the 
sum  of  1000/.,  part  of  the  said  sum  of  6000L,  to  me,  in 
part  of  the  said  sum  of  1500/.,  leaving  only  the  principal 
sum  of  500/.  due  upon  my  said  mortgage  security,  and 
that  I  had  concurred  in  the  absolute  conveyance  to 
the  Defendant  8.  Cannock  the  younger  of  the  heredita- 
ments sold  to  him  as  aforesaid.     And  that  in  order 
that  the  said  sum  of  880/.  might  be  paid  to  the  said 
£!.  Higgins,  and  that  other  occasions  of  the  Defend- 
ant 8.  Cannock  the  elder  for  money  might  be  supplied, 
I  had  consented  to  lend  the  Defendant  8.  Cannock  the 
elder  the  sum  of  1332/.,  making  with  the  sum  of  500/. 
then  already  lent  to  him,  the  sum  of  1832/.,  upon  the 
repayment  of  the  said  sum  of  1832/.  with  interest  being 
secured  by  the  indenture  now  in  statement,  the  said 
messuage  or  dwelling-house  called  Lamb  and  Flag^  and 
other  hereditaments,  were  in  consideration  of  the  said 
principal  sum  of  500/.  then  remaining  due  from  the  De- 
fendant 8,  Cannock  the  elder  to  me,  and  in  consideration 
of  the  sum  of  880/.  to  the  said  JE.  Higgina^  paid  by  me 
at  the  request  and  by  the  direction  of  the  Defendant 
8.  Cannock  the  elder,  and  in  consideration  of  the  sum 
of  452/.  to  the  Defendant  8.  Cannock  the  elder  paid  by 
me,  and  for  a  nominal  consideration  to  the  said  James 
Boulter  and  the  Defendant  8.  Cannock  the  younger, 
expressed  to  be  paid  by  me,  conveyed  and  assigned  unto 
and  to  the  use  of  me  fV.  Chickester  in  fee,  by  way  of 
mortgage  for  securing  the  repayment  of  the  1832/.  and. 
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interest.  And  by  the  indenture  now  in  statement,  and 
in  consideration  of  the  said  sum  of  880/.  to  the  said  JS. 
Higgins  paid  by  me  as  aforesaid,  the  said  E.  Higgina^ 
at  the  request  and  by  the  direction  of  the  Defendants  8. 
Cannock  the  elder  and  8.  Cannock  the  younger,  assigned 
and  set  over  to  me,  my  executors  administrators,  and  as- 
signs., the  said  judgment  and  all  benefit  and  advantage 
thereof,  and  all  monies  whatsoever  secured  by  the  same 
and  all  her  estate  and  interest  therein,  to  have,  hold, 
enforce,  recover,  and  receive  the  same  unto  me,  my 
executors,  administrators,  and  assigns,  absolutely,  for  the 
better  securing  the  repayment  to  me  or  them  of  the  sum 
of  880/.  part  of  the  said  sum  of  1832/.,  and  the  interest 
of  the  said  sum  of  880/.,  and  for  that  purpose  to  sue  out 
execution  upon  the  said  judgments  when  I  or  they  should 
think  fit ;  and  the  said  indenture  contained  a  power  of 
attorney  by  the  said  E,  Higgins^  authorizing  me  in  the 
usual  manner  to  enforce  the  said  judgments.  The  afore- 
said sum  of  880/.  was  in  fact  paid  by  me  to  the  said  E. 
Higgins  on  the  25th  day  of  July  1846^  and  the  said  sum 
of  452/.  was  also  paid  by  me  to  or  on  account  of  the 
Defendant  8.  Cannock  the  elder,  at  or  about  the  same 
time." 
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^^ . ' 

Cannock 

v. 
Jat;nc£y. 


In  1852  Chichester  became  transferree  of  the  mort- 
gage for  4000/.  to  Jauncey, 

The  question  was,  whether  he  could  be  compelled  to 
produce  the  mortgage  deed  to  Jauncey^  and  the  con- 
veyance to  Cannock  the  younger^  both  admitted  by 
Chichester  to  be  in  his  possession. 


A  motion  had  been  made  in  this  cause  in  April  1853, 
for  an  injunction  to  restrain  the  proceedings  at  law,  and 
to  restrain  a  threatened  sale  of  the  property  mortgaged 
to  secure  the  4000/.  mortgage,  on  the  Plaintiff  *s  paying 
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into  Court  the  sum  of  4000/«  and  giving  judgment  in  the 
action ;  and  on  this  coming  on,  an  order  was  made  by 
arrangement,  for  payment  to  the  Defendant  Chichester 
of  the  sum  of  4000i.,  he  undertaking  not  to  proceed  with 
the  sale,  nor  to  sue  out  execution  on  the  judgment,  the 
order  to  he  without  prejudice  to  any  question  in  the  cause. 

Mr.  Bacon  and  Mr.  Oiffard^  for  the  motion. 

The  deed  of  the  7th  July  1846  contains  a  recital  that 
the  judgment  debt  was  paid  off.  That  fact  is  material 
to  our  case ;  as  the  question  is,  whether  the  judgment 
debt  is  or  is  not  subsisting,  it  is  material  that  we  should 
prove  the  existence  of  that  deed  at  the  hearing ;  we  are 
therefore  entitled  to  the  production  of  it. 

The  only  objection  that  could  be  made  for  one  moment 
is^  that  a  mortgagee  is  not  bound  to  produce  his  deeds, 
for  which  JBroume  v.  Lockhart  (a),  and  Neate  v.  Lati- 
mer (&),  will  be  cited ;  but  these  cases  do  not  apply  to 
this.     This  is  like  Smith  v.  Duke  qf  Beaufort  (c). 

They  cited  also  Tyler  v.  Dratyon  (d),  Batch  v. 
Symes  (e),  Kennedy  v.  Cfreen  (/),  Staunton  v.  Chad- 
unck(g\  Neesom  v.  Clarkson  (A).  They  said  moreover, 
that  the  mortgage  was  in  fact  paid  off  by  the  payment 
of  the  4000/. 


Mr.  W.  M,  James  and  Mr.  C.  Barbery  for  the  De- 
fendant Chichester y  referred  to  Bentinck  v.  WiUink  (i), 
on  the  point  of  a  mortgagee  not  being  bound  to  show  his 
deeds.     As  to  the  payment  of  the  4000/.,  that  was  ex- 


(a)   10  Sim.  420. 
lb)  2  Y.  &  Col.  257. 
(c)  1  Phil.  209. 
{d)  2  Sim.  &  Sta.  809. 
(«)  1  Tarn.  87. 


(/)  6  Sim.  6. 
{g)  3  M*N.  &  Gor.  575. 
(A)  2  Hare,  166,  notU. 
(t)  2  Hare,  see  p.  8. 
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pressly  without  prejudice ;  and  if  they  were  right  in  claim- 
ing 880/.  more,  then  the  mortgage  was  not  paid  off,  for 
they  had  a  right  to  carry  880/.  of  the  4000/.  to  the 
account  of  the  judgment  debt.  The  case  that  the  Plain- 
tiffs make  is,  that  they  were  lending  money  on  a  third 
mortgage  of  the  estate ;  that  they  did  so  on  the  faith 
and  representations  of  the  Defendant's  solicitors  that 
there  were  no  incumbrances  except  the  two  first,  while 
those  solicitors  knew  of  the  judgment,  and  ought  to  have 
informed  the  Plainti£&.  Now,  how  can  the  production  of 
the  deeds  required,  the  conveyance  to  Cannocky  and  the 
mortgage  deed  of  the  25th  July  1846,  be  material  to  the 
Plaintifls'  case ;  the  question  being,  whether  the  neglect 
of  the  solicitors  affects  Chicliester.  As  to  the  recitid  in 
the  deed  of  the  7th  July  1846,  the  fact  of  that  recital 
is  not  in  issue ;  the  Defendant  admits  that  it  is  contained 
in  the  deed :  the  Plaintifb  have  therefore  by  the  answer 
all  they  can  want.  They  rely  on  that  recital  as  the 
only  material  part  of  the  deed,  and  they  have  it  ad- 
mitted. 


1853. 


Cannock 

9. 

Jauncet. 


They  cited  QUI  v.  Eyton{a)y  Oreenwood  v.  Roth- 
weU{b),  Crisp  v.  Platel(c). 

Mr.  Oiffard,  in  reply. 

The  principle  of  the  cases  where  a  mortgagee  is  pro- 
tected is,  where  the  mortgagor  admits  he  is  the  person 
to  pay,  and  comes  to  redeem :  he  must  pay  before  he  can 
see  the  deeds ;  Greenwood  v.  Rothwell  is  overruled  by 
the  case  of  Nee$om  v.  Clarkson  (d).  That  Chichester 
admits  the  recital  is  not  enough ;  we  allege  a  scheme  of 
all  the  Defendants  for  defrauding  the  Plaintiffs.     The 


(a)  7  Beav.  155. 
(d)  7  Beav.  291. 


(c)  8  Beav.  62. 

(d)  2  Hare,  166. 


506  CASES  IN  CHANCERY. 

1853.  contents  of  that  deed,  which  dearly  has  relation  to  our 

Cannock       *^^®»  ^"^®  ^^  contains  a  recital  affecting  it,  may  be  very 
V.  material  to  prove  our  case.     We  have  a  right  to  prove 

Jauncby.  ijj  agamst  all  the  Defendants.  The  answer  of  Chiche$ter 
is  no  evidence  of  the  recital  against  the  other  Defend- 
ants. We  are  not  bound  to  read  the  answer  as  evi- 
dence ;  but  if  the  answer  discovers  material  deeds,  we 
have  a  right  to  their  production. 

On  the  28th  May  the  Vici^Chancellor  delivered 
judgment. 

This  is  a  motion  for  the  production  by  the  Defendant 
Chichester  of  two  documents  admitted  by  his  answer  to 
be  in  his  possession ;  and  I  think  that  as  to  one  of  them, 
viz.  the  deed  of  the  7th  July  1846,  the  P]ainti£b  are 
entitled  to  the  production  of  it;  but  they  are  not  entitled 
to  the  production  of  the  other  deed.    Putting  aside  for 
the  moment  the  &ct  of  the  Defendant  Chichester  having 
a  mortgage,  the  question  in  the  cause  is  simply  whether  a 
certain  judgment  debt  vested  in  him  is  valid  and  subsist- 
ingf  or  whether  it  is  at  an  end.    The  Plaintifib  put  their 
case  on  two  grounds.  First,  they  say  the  judgment  debt  is 
discharged, — ^actually  released  by  the  transactions  which 
took  place  on  the  7th  July  1846  :  and  next,  that  if  it  is 
not,  the  arrangements  made  between  the  person  in  whom 
the  judgment  debt  was  then  vested,  for  the  purpose  of 
keeping  it  alive,  were  concealed  from  the  Plaintiffs,  who 
were  about  to  advance  money  on  the  estate,  on  the  faith 
of  there  being  no  incumbrances  except  the  4000Z.  and 
700/.     On  neither  of  these  questions  can  I  now  express 
any  opinion ;  I  have  only  now  to  consider  the  case  raised 
by  the  Plaintiffs^  in  order  to  see  how  far  the  production 
of  these  deeds  is  material  towards  assisting  them  in 
making  out  their  case ;  I  must  assume  that  it  is  possible 
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that  the  Plaintifi^  may  at  the  hearing  be  held  entitled  to 
the  decree  that  they  ask ;  and  they  have  a  right  to  the 
production  of  any  instrument  which  would  show  that  title. 

Now  primA  facie  Chichester  would  be  bound  to  produce 
the  deed  of  conveyance  of  the  7th  July  1846 ;  it  does  help 
to  make  out  the  PlaintiflTs  title,  for  there  is  a  recital  in 
it  which  may  with  other  circumstances  afford  ground  for 
holding  the  Plaintiff  entitled  to  the  relief  that  they  ask ; 
but  then  the  Defendant  Chichester  is  not  merely  a  cre- 
ditor^ he  is  also  a  mortgagee ;  for  in  1852  he  took  an 
assignment  from  Jauncey  of  the  mortgage  made  to  him 
on  the  7th  July  1846,  by  Cannock  the  younger,  and  in 
his  character  of  mortgagee  he  has  a  right  to  say,  as 
mortgagee,*  I  am  protected.  (The  Vice-Chancellor  re- 
ferred to  the  general  rule  as  between  mortgagor  and 
mortgagee,  that  when  the  mortgagor  comes  offering  to 
redeem,  the  mortgagee  is  not  bound  to  produce  his  deed 
till  he  is  paid.  His  Honor  continued) — Now,  nothing 
that  I  decide  in  this  case  is  intended  to  contravene  that 
rule ;  but  here  the  Plaintiib  have  not  only  tendered,  it 
seems,  but  paid  to  Chichester  the  mortgagee,  the  4000/. 
secured  on  his  mortgage ;  and  if  there  were  no  other 
claim,  the  mortgage  is  discharged.  But  then  it  is  said, 
that  the  4000/.  was  not  taken  as  a  discharge  of  the 
mortgage.  It  is  said  by  Chichester^  **  I  did  not  take 
that  in  discharge  of  my  mortgage,  for  I  claim  besides, 
880/.,  and  I  have  a  right  to  apply  the  money  paid,  first 
in  payment  of  the  judgment  debt,  and  next  in  payment 
of  the  mortgage.*^  It  appears  to  me,  however,  that  that 
is  not  a  ground  for  refusing  production  of  the  deed.  If, 
as  I  understand  the  case,  the  Plaintifls  would  have  a 
right  to  production  if  there  were  no  mortgage,  the  pay- 
ment of  the  mortgage  money  prevents  the  Defendant 
from  saying  that  he  has  a  right  to  refuse  production. 


1853. 


Cannock 

V. 

Jauncey. 
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1853.  The  Defendant  was  ordered  to  produce  the  deed  of 

Cannock'      ^^®  *^^^  "^^^^^  ^®*®'  ^^^  °^*'  ^^^  niorl^age  deed  of  the 
V.  25th  July,  as  to  which  the  Court  was  of  opinion  that 

Jauncsy.       iliere  was  nothing  to  show  that  it  could  in  any  way 
assist  the  Plaintiflb  in  making  out  their  title. 


1853:  EX  PARTE  WALKER. 

27th  May. 

RE  THE  SHREWSBURY  AND  HEREFORD 


Canstruetum  of  RAILWAY. 

Act  o/Parlia- 

eo^^^Lry      This  was  the  petition  of  Bridget  Walker. 
Powers  under. 

An  agreement  ^^  stated,  that  by  articles  of  agreement  dated  the  21st 

was  entered  into  of  December  1846,  between  the  Shrewsbury  and  Herrford 
between  a  land-  Raiivyay  Company,  under  their  common  seal,  of  the  one 
Companyhaving  V^^9  ^^^  Charles  Walker  deceased,  of  the  other  part, 
compulsory  after  reciting  that  the  line  of  the  said  Shrewsbury  and 

Emd^"hat  if  the  -^^rf^^  Railway,  as  authorized  by  the  Shrewsbury  and 
Company  should  Hereford  Railway  Act,  1846,  to  be  constructed  by  the 
make  their  line,  ^^^  company,  ran  through  divers  Unds  then  of  the  said 
for  such,  if  any,  Ch  arlts  Walker^  and  certain  parts  of  the  said  lands  were 
of  the  land  as  included  within  the  limits  of  deviation  laid  down  in  the 
solbake^at  the  pl^^°^  referred  to  in  the  said  Act  for  the  construction  of 
rate  of  500/.        the  said  intended  railway,  and  the  said  company  might 

per  acre ;  and  require  for  the  purpose  of  their  undertaking  the  said 
m  consideration   _^_  ^    \         ^^,         ,•        .  ., 

of  such  agree-      hmds  or  some  parts  thereof.  Then,  therefore,  in  consider- 

ment,  the  land-    ation  of  the  agreement  by  the  said  Charles  Walker , 
thSlbewould      thereinafter  expressed,  the  said  company  did  thereby,  fo  r 
permit  the  Com- 
pany to  take  such  land  under  the  authority  of  their  Act,  on  those 
terms.    The  landowner  died,  and  then  the  Company  took  some  of 
his  land.    Held,  that  the  money  belonged  to  his  real,  and  not  to  his 
personal  representatives. 
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themselves,  their  successors  and  assigns,  contract  and  1853. 

agree  with  the  said  Charles  Walker^  his  heirs,  executors,  ^^  parte 
administrators,  and  assigns,  that  in  case  the  said  Com'  .Walkkk. 
pany  should  constrttct  the  said  intended  railway ^  or  any 
part  thereof^  under  the  authority  of  the  said  Act,  and 
within  the  said  limits  of  deviation,  they  would  pay  to  the 
said  Charles  PFaUier^  his  heirs,  executors,  administrators, 
and  assigns,  for  such  (if  any)  of  his  said  lands  within  the 
said  limits  of  deviation,  as  they  should  take  for  the  pur- 
poses of  the  said  intended  railway,  after  the  rate  qf  500/. 
for  every  acre  thereof;  and  also  that  such  price  to  be 
paid  for  such  lands  should  be  exclusive  of  compensation 
to  the  said  Charles  Walher^  his  heirs,  executors,  admin- 
istrators, or  assigns,  for  damage  by  severance  and  other 
consequential  and  future  and  recurring  damage,  for 
which  respectively  full  compensation,  according  to  the 
provisions  of  the  said  Act,  should  be  paid  to  him  or 
them  by  the  said  Company.  And  in  consideration  of 
the  agreement  by  the  said  Company  thereinbefore  ex- 
pressed, the  said  Charles  Walker,  thereby  for  himself 
his  heirs,  executors^  administrators^  and  assigns,  agreed 
with  the  said  Company ^  their  successors  dhd  assigns,  that 
the  said  Charles  Walker,  his  heirs,  executors,  adminis- 
trators, or  assigns,  would  permit  the  said  Company  to 
take  under  the  authority  of  the  said  Act^  and  on  the 
terms  thereinbefore  expressed,  such  (if  any)  of  his  said 
lands  in  the  said  parish  of  Ashford  Bowdler^  within  the 
said  limits  of  deviation,  as  they  should,  within  the  period 
limited  by  the  said  Act  for  the  compulsory  purchase  of 
lands,  require  for  the  purposes  of  the  said  under- 
taking. 

Charles  Walker  died  in  1847,  having  devised  the 
lands  in  question  unto  John  Williams  and  William  Ur- 
wick  and  their  heirs,  to  the  uses,  upon  the  trusts,  and 

Vol.  I.    N.  S.  l  l 
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1853.  for  the  intents  and  purposes,  and  under  and  subject 

Ex  parte  ^^  ^^^  powers,  provisions,  and  declarations  thereinafter 
Walker.  expressed  and  declared,  of  and  concerning  the  same  (that 
is  to  say),  as  to,  for^  and  concerning  the  whole  of  the 
same  hereditaments  and  premises,  except  certain  here- 
ditaments in  the  county  of  York,  to  the  use  of  the  Peti- 
tioner and  her  assigns  for  her  life,  without  impeachment 
of  or  for  any  manner  of  waste  (other  than  and  except 
destructive  or  malicious  waste) ;  and  from  and  after  the 
determination  of  that  estate  by  forfeiture  or  otherwise  in 
her  lifetime,  to  the  said  John  Williams  and  William 
Urwick  and  their  heirs,  during  the  life  of  the  Petitioner, 
in  trust  to  preserve  contingent  remainders.  And  after 
the  decease  of  the  Petitioner,  to  the  use  of  his  second 
son  Charles  Frederick  Walker  zxid  his  assigns  for  his  life, 
without  impeachment  of,  or  for  any  manner  of  waste, 
(other  than  and  except  destructive  or  malicious  waste), 
with  divers  remainders  over,  with  an  ultimate  remainder 
to  the  testator^s  right  heirs.  And  the  sud  testator  ap- 
pointed the  Petitioner  and  the  said  Charles  Frederick 
Walker  his  executrix  and  executor.  The  said  C.  F. 
Walker  had  siilce  alone  duly  proved  the  said  will. 

The  several  devisees  to  whose  issue  the  remainders  were 
limited,  exc^t  John  Curwin  Walker^  never  had  any  issue, 
and  John  Curwin  Walker^  then  in  Van  Diemen's  Land^ 
the  eldest  son  of  the  said  testator,'  was,  at  the  time  of 
the  said  testator's  death,  and  was  then,  his  heir-at-law. 

The  Railway  Company  having  occasion  for  five  acres  of 
the  said  land,  forming  part  of  the  lands  included  within 
the  limits  of  deviation  referred  to  in  the  firstly  above- 
mentioned  Act,  and  also  forming  part  of  the  estates  and 
premises  late  of  the  testator  Charles  Walker ^  had  re* 
oently  and  since  the  death  of  the  testator  contracted  for 
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the  purchase  of  the  said  five  acres  of  land  for  the  price 
or  sum  of  2500/.,  and  had,  in  pur6uance  of  such  contract,        jEr  iarie 
entered  into  and  were  in  possession  of  the  said  five  acres       Walkbr. 
of  land. 

The  Railway  Company,  pursuant  to  the  said  Acts  in  the 
title  of  this  petition  named,  having  paid  into  Court  the 
said  sum  of  2500/.,  the  purchase-money  in  respect  of  the 
five  acres  of  land,  it  stood  to  the  credit  of  *^  Ex  parte 
The  Shrewsbury  and  Hereford  Railway  Company,  In  the 
Matter  of  the  Shrewsbury  and  Hereford  Railway  Act, 
1846:  The  Account  of  the  Real  and  Personal  Repre- 
sentatives of  Charles  Walker  deceased,  in  respect  of  cer- 
tain Lands  situate  in  the  Parish  of  Ashford  Bawdier^  in 
the  County  of  Salop''' 

The  Petitioner  submitted,  that  the  agreement  of  the 
21st  December  1846  did  not  operate  to  convert  the  in- 
terest of  the  said  testator  in  the  said  piece  of  land,  into 
personal  estate  during  his  lifetime. 

The  petition  prayed,  that  after  payment  of  costs,  &c., 
the  residue  of  the  2500/.  might  be  invested,  and  the 
interest  paid  to  the  Petitioner  for  her  life. 

The  question  was,  whether  the  agreement  of  the  2l8t 
December  1846  operated  as  a  conversion  of  the  real 
estate  of  Charles  Walker^  so  as  to  make  the  money  paid 
in  by  the  railway  go  to  his  personal  repr^entatives,  or 
whether  it  belonged  to  the  real  representative. 

Mr.  Chandless  and  Mr.  Eddis^  for  the  Petitioner, 
contended  that  there  was  no  conversion,  but  the  money 
paid  in  by  the  Company  went  to  the  devisees  of  C. 
Wcdker. 

ll2 
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1853.  Mr.  Fucher^  for  C.  F.  Walker^  the  executor  of  Charles 


Ex  parte 
Walkkr. 


Walker. 

Mr.  Kenyan^  for  the  Company. 

The  following  cases  were  cited.  Re  Taylor's  Settle^ 
ment(a),  Re  Stewarfs  Estate  (b),  Re  Horner's  Es- 
tate (c)^  Ripley  v.  Watertoorth  (d)^  Townley  v.  Bid- 
well  (e),  DanieUs  v.  Davison  (/),  Emuss  v.  Smith  (9), 
Lawes  v.  Bennett  (A). 

The  Viob-Chancbllob: 

Assuming  that  I  am  bound  by  the  cases  cited,  I  do 
not  think  this  case  falls  within  them.  I  think  this  case 
turns  on  the  construction  of  the  contract,  and  is 
not  within  the  authorities.  The  real  meaning  of  the 
contract  here  is  this': — Both  parties  assume  that  the 
Company  has  power  under  the  Act  to  take  such  land  of 
Walker  as  it  may  think  fit,  within  the  limits  of  devia- 
tion ;  and  therefore  the  Company  does  not  ask  Walker 
to  contract  to  sell  any  land,  but  only  to  arrange  before- 
hand the  price  per  acre  which  the  Company  shall  pay  for 
such  land  of  Walker  (if  any),  as  they  shall  take  under 
the  powers  of  the  Act.  And  the  contract  arranges  that 
price,  and  does  nothing  more.  The  terms  of  the  con- 
tract show  that  to  be  its  meaning.  The  Company  had 
not  made  up  their  mind  as  to  the  precise  line  they  would 
adopt.  What  is  it  that,  under  these  circumstances, 
they  contract  for!  Not  that  they  will  purchase  any 
given  quantity  of  land,  but  that,  when  they  shall  have 
determined  on  the  construction  of  their  line,  and  want 

(a)  9  Hare,  596.  (e)  14  Ves.  591. 

(b)  16  Jut.  1063.  (/)  16  Ves.  249. 

(c)  5  De  G.  &  Sm.  483.  (g)  2  De  G.  &  Sm.  722. 
Id)  7  Ves,  425.  [h)  1  Cox,  167- 
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the  land,  they  will  pay  to  Walker^  for  such  land  as  they  1853. 

shall  take,  600/.  per  acre.     There  is  no  agreement  for        jSxnarie 
the  purchase  of  land  ;  the  agreement  is  merely,  that  if       Walker. 
they  take  any  land  under  the  compulsory  powers  of  their 
Act»  the  amount  to  be  paid  shall  not  be  determined  by  a 
jury,  but  shall  be  500/.  per  acre. 

The  contract  is  so  made  in  terms  by  Walker.  (The 
Vice- Chancellor  referred  to  the  latter  part  of  the  con- 
tracty  containing  the  express  contract  by  tFalker). 

It  appears  to  me,  that  all  that  is  the  subject-matter 
of  contract  is  the  price  of  the  land. 

For  these  reasons,  without  adverting  to  the  authorities, 
it  appears  to  me  that  the  money  paid  in,  is  not  part  of 
C  Walker''8  personal  estate,  but  was  at  his  death  real 
estate,  and  continues  to  be  real  estate  for  the  benefit 
of  the  persons  entitled  to  his  real  estate ;  it  wiQ  there- 
fore go  to  the  persons  who  are  entitled  to  his  real  estate. 

The  fund  was  directed  to  be  invested  accordingly,  and 
the  income  to  be  paid  to  the  Petitioner,  the  devisee,  for 
life. 
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J®^3  •  MOODIE  V.  BANNISTER. 

7tn  June. 


Pa^i^'  ^^^  ^*1'  ^»  *^  ^»s®  ^^  fil®^  ^y  ^^^  ^^^^  Moodie, 

Parties  out  of  ^^  claimed  to  be  entitled,  under  the  will  of  John  Ban- 

the  Jurisdiction,  nister^  to  one-third  of  his  residuary  real  and  personal 

A  bill  was  filed  ^tate,  for  the  purpose  of  having  the  will  carried  into 

against  A.  and  effect,  and  of  having  it  declared  that  a  certain  deed  was 

Li<ka  ded^  of  ^^^^^  ^7  ^i^ud  and  was  void,  or  that  it  might  stand 

assignment  by  merely  as  a  security  for  what  the  Plaintiff  had  received 

the  Plaintiff  ^^^  account  thereof, 
to  some  of  the 
Defendants,  for 
fraud.    The  The  deed  in  question,  dated  the  22nd  January  1847, 

"wuen?^*  was  alleged  by  the  Defendants,  fi<A«-Ba»n«f«-,5araA 
deed,  bv  which  Ruth  Bannister  and  Susannah  Frances  Bannister^  to  be 
the  Plaintiff  j^  absolute  assignment  to  them  of  the  Plaintiff's  inter- 
her  interest  in  ^^*  ^^®  Plaintiff  alleged  that  it  was  intended  only  as 
the  property  to  a  security  for  200Z.  The  answer  of  the  Bannisters 
trust  for  credi-"^  stated,  that  by  an  indenture  of  assignment  and  assigna- 
tors,  and  sub-  tion,  in  the  Scotch  form,  bearing  date  the  14th  of  May 
""'h^  ^^**^^^y  1847  and  duly  made  and  executed  by  and  between  the 
ti^.    The  Plaintiff  of  the  one  part,  and  Thomas  Blachwoody  George 

Plaintiff  made  Clark  and  Robert  Paterson^  trustees  nominated  and 
amralment  appointed  for  the  purposes  thereinafter  expressed,  of 
alleging,  but  not  the  other  part,  after  reciting,  amongst  other  things,  an 
proving,  that  indenture  or  settlement  of  marriage,  bearing  date  the 
the  jurisdiction,  ^^^^  ^^  September  1828,  under  the  hands  and 
in  Scotland^ 

and  brought  on  the  cause  to  a  hearing,  without  bringing  them  before 
the  Court. 

Held,  that  the  Plaintiff  having  made  these  persons  parties,  they 
ought  to  be  before  the  Court,  if  not  out  of  the  jurisdiction  ;  and  as 
to  their  being  out  of  the  jurisdiction,  if  they  were  so  in  fact,  being 
only  in  Scotland,  the  Plaintiff  ought  to  have  served  them. 
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of  Affleck  Maodie  of  the  first  part^  the  Plaintiff  by  her 
then  name  of  Mary  Anne  Bannister  of  the  second  part, 
George  Tkomae  William  Blaney  Boyes  of  Hobart  Town 
in  Van  DiemerCs  Land^  and  Patrick  Wood  of  Dennie- 
town  in  Van  Diemens  Land  aforesaid,  Esq.,  of  the 
third  part ;  whereby  it  was,  amongst  other  things,  re- 
cited that  a  marriage  was  intended  shortly  to  be  solem- 
nized between  the  said  Affleck  Moodie  and  the  said 
Plaintiff,  and  that  the  said  Plaintiff  was  entitled  to  or  to 
some  interest  in  certain  lands  and  hereditaments  in 
England f  comprising  three  properties,  commonly  called  or 
known  by  the  names  respectively  of  Woolcombes^  Brid- 
lington^ and  DoveSy  situate^  lying,  and  being  in  the 
counties  of  Kent  and  Sussex,  or  one  of  them ;  and  that, 
upon  the  treaty  for  said  intended  marriage,  it  was  agreed 
that,  in  consideration  of  such  marriage,  the  said  lands  and 
hereditaments  in  England,  so  soon  as  the  said  Plaintiff 
should  be  enabled  so  to  do,  should  together  with  other 
hereditaments  be  respectively  settled  and  assured  upon 
and  for  the  trusts  and  purposes  thereinafter  expressed. 
Therefore  the  said  indenture  or  settlement  of  marriage 
witnessed^  that  in  pursuance  of  the  said  agreement  and  in 
consideration  of  the  said  intended  marriage,  the  said 
Affleck  Moodie  did,  for  himself,  his  heirs,  executors,  and 
administrators,  thereby  covenant  and  agree  with  and  to 
the  said  Oeorge  Thomas  William  Blaney  Boyes  and  his 
executors,  administrators,  and  assigns,  that  if  the  said 
marriage  should  be  solemnized,  the  said  Affleck  Moodie 
and  his  heirs  should  and  would  (amongst  other  things) 
convey  and  assure,  or  cause  to  be  well  and  sufficiently 
conveyed  and  assured,  by  such  deeds  and  conveyances  as 
should  be  for  that  purpose  required,  unto  the  said  Oeorge 
Thomas  William  Blaney  Boyes  taxd  his  heirs  and  assigns, 
the  lands  and  hereditaments  in  Hobart  Town  therein 
particularly  mentioned,  to  the  use  of,  or  in  trust  for 
him  said  Affleck  Moodie  and  his  assigns  during  his 
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natural  life,  without  impeachment  of  waste ;  with  remain^* 
der  to  the  use  of  or  in  trust  for  the  said  Plaintiff  and  her 
assigns  during  her  natural  life,  without  impeachment  of 
waste ;  with  remainder  to  the  use  of  or  in  trust  for 
such  person  or  persons  as  said  Affleck  Moodie  should  in 
manner  therein  mentioned  direct  or  appoint.  And  in 
default  of  any  such  direction  or  appointment,  and  as  to 
any  part  of  such  premises  to  which  any  such  direction  or 
appointment  should  not  extend,  to  the  use  of  or  in 
trust  for  the  right  heirs  of  said  Affleck  Moodie  for  ever. 
And  also  reciting  that  the  said  marriage  was  duly  had 
and  solemnized.  And  that  the  said  Affleck  Moodie  de- 
parted this  life  on  or  about  the  27th  of  December  ]  8S8, 
leaving  the  said  Plaintiff  him  surviving.  And  also  re- 
citing that  the  said  Plaintiff  was  justly  indebted  and 
owing  to  said  T.  Blackwood^  George  Clark,  and  Robert 
Paterson  and  iZoy,  and  to  various  other  parties  in  cer- 
tain (other)  sums  of  money  according  to  the  list  or  sche- 
dule thereof,  thereunder  writteUi  the  said  several  siuns 
making  together  the  sum  of  967/.  I4a.  2\d.  as  at  the 
date  thereof.  And  also  reciting  that  said  Plaintiff  being 
at  present  unable  to  pay  said  several  sums  of  money, 
had  oflered  and  proposed  to  assign  and  transfer  to  the 
above-named  71  Blackwood^  Oeorge  Clark^  and  Robert 
Paiersonj  upon  the  trusts  and  for  the  purposes  therein- 
after mentioned,  the  whole  rents  and  annual  profits  al- 
ready past,  due,  and  still  unpaid,  and  which  might  there- 
after become  due  to  her,  said  Plaintiff,  during  the  re- 
mainder of  her  natural  life,  from  said  premises  in  Hobart 
Town  aforesaid,  and  also  her  whole  right  and  interest 
in  the  lands  and  hereditaments  in  England  aforesaid, 
subject  and  without  prejudice  to  any  mortgage,  charge, 
or  conveyance  to  her  sisters.  And  also  assign  and  make 
over  to  said  parties  the  whole  household  furniture  and 
plenishing  of  every  description,  and  of  whatever  kind  or 
denomination^  belonging  to  her,  said  Plaintiff,  and  then 
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or  formerly  within  her  dwelling-house,  No.  29,  TFarriston 
Crescenty  Edinburgh^  or  the  proceeds  of  said  furniture,  if 
already  sold.  It  was  by  the  indenture  now  in  recital 
witnessed,  that  in  pursuance  of  said  offer  or  proposal,  and 
in  consideration  of  the  premises,  said  Mary  Anne  Moodie 
did  for  herself,  her  heirs,  executors,  and  administrators^ 
thereby  bargain,  sell,  assign,  transfer,  and  set  over  unto 
them,  said  Thomas  Blackwood^  George  Clarke  and  Ro^ 
bert  Palerson^  or  the  survivors  or  survivor  of  them,  and 
the  heirs  and  assigns  of  such  survivor,  all  that  the  said 
allotment  or  piece  of  ground  in  Davey  Street,  in  Hobart 
Town  aforesaid,  with  the  messuage  and  buildings  there- 
on, with  their  appurtenants  and  all  the  rents  and  profits 
thereof,  during  the  natural  life  of  said  Plaintiff;  and  all 
other  the  estate,  right,  title,  interest,  property,  claim, 
and  demand  whatsoever,  both  at  law  and  in  equity  of 
her,  said  Plaintiff,  under  or  by  virtue  of  said  indenture 
of  settlement,  that  might  have  been  executed  by  said 
Plaintiff  and  said  deceased  Affleck  Moodie  or  either  of 
them,  relative  to  the  same  property,  as,  to,  or  concerning 
said  rents  and  profits ;  and  also  the  whole  right,  title, 
interest,  and  property,  both  at  law  and  in  equity,  of  her, 
said  Plaintiff,  of,  in,  or  to  said  lands  and  hereditaments  in 
England  zSoreeaSA^  comprising  said  three  properties  com- 
monly called  or  known  by  the  names  respectively  of 
Woolcombes^  JBedlingion,  and  Doves^  situate  and  being 
in  the  counties  of  Kent  and  Sussex,  or  one  of  them, 
subject  and  without  prejudice  to  any  mortgage,  charge, 
or  conveyance  granted  by  said  Plaintiff  to  her  sisters  as 
aforesaid,  to  have  and  to  hold,  receive  and  take  the 
said  rents  and  profits  of  said  allotment  or  piece  of  ground 
and  other  the  hereditaments  in  Hobart  Town  aforesaid, 
with  their  appurtenances,  unto  said  Thomas  Blackwood, 
George  Clark^  and  Robert  Pater  son,  and  the  survivors 
and  survivor  of  them  and  the  heirs  and  assigns  of  such 
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survivor^  for  and  during  the  remainder  of  the  natural 
life  of  said  Plaintiff,  or  for  and  during  so  long  as  the 
trusts  thereinafter  created  should  endure.  And  to  have 
and  to  hold  said  hereditaments  in  England  aforesaid, 
unto  the  said  Thomas  Blackwood^  George  Clark^  and 
Robert  Paterson^  and  the  survivors  or  survivor  of  them, 
and  the  heirs  and  assigns  of  such  survivor  absolutely, 
with  full  power  to  him  or  them  to  make  sale  and  dispose 
thereof  either  by  public  sale  or  private  contract,  and  to 
give  all  proper  and  necessary  receipts  to  the  purchaser 
or  purchasers  thereof,  but  subject  and  without  prejudice 
to  any  mortgage,  charge,  or  conveyance,  granted  by  said 
Plaintiff  to  her  sisters  as  aforesaid.  But  nevertheless, 
as  to  the  whole  of  said  property,  upon  the  trusts  and 
for  the  purposes  thereinafter  mentioned  and  declared ; 
which  trusts  were  for  the  benefit  of  her  creditors. 


On  this  cause  coming  on  to  be  heard, 

Mr.  Daniell  and  Mr.  Tripp,  for  the  Plaintiff,  were 
about  to  open  the  case,  when 

Mr.  Bacon  and  Mr.  Speed,  for  the  Defendants  Esther 
Bannister  and  E,  Ruth  Bannister ^  objected  that  Boyes, 
the  trustee  of  the  marriage  settlement  of  Mrs.  Moodie, 
and  Blachwood,  Clark,  and  Paterson,  were  not  before 
the  Court.  The  answer  had  insisted  that  the  trustees 
of  the  creditors*  deed  ought  to  be  parties.  The  bill  was 
accordingly  amended,  and  made  Boyes  and  them  parties ; 
alleging,  but  not  proving,  that  Boyes  was  out  of  the 
jurisdiction  in  Van  DievMn^s  Land,  and  that  the  other 
three  were  out  of  the  jurisdiction,  viz.,  in  Scotland,  and 
this  was  admitted.  But  the  cause  was  brought  on  with- 
out their  being  before  the  Court. 


They  submitted,  that  Boyes,  as  the  trustee  of  Mrs. 
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Moodies  settlement,  and  the  trustees  of  the  creditors^ 
deed,  had  an  interest.  As  to  the  latter,  if  the  Defend- 
ants obtained  a  decree,  that  would  not  bind  the  trus- 
tees, who  might  file  a  fresh  bill  against  them  the  next 
day.  On  the  other  hand,  if  the  Plaintiff  was  right  in 
her  claim,  anything  that  might  have  to  be  paid  by  the 
Defendants  would  be  payable  to  the  trustees  of  the 
creditors^  deed,  and  not  to  the  Plaintiff  personally,  and 
the  cause  could  not  proceed  in  their  absence. 

Mr.  Daniell  and  Mr.  Tripp  were  heard  contrite 

Mr.  Bristowe^  foe  other  Defendants. 

The  Vicb-Chancellob  : 

.  The  question  is,  whether  Boyes  and  three  other  per- 
sons, Blackwood,  Clark,  and  Paterson,  parties  to  this 
suit,  should  now  be  present. 

As  to  BoyeSy  I  do  not  think  it  necessary  that  he 
should ;  he  is  a  mere  trustee,  having  no  interest. 

As  to  the  other  three,  the  case  is  different.  The 
Plaintiff^B  bill  was  originally  filed  against  other  Defend- 
ants (not  making  the  trustees  of  the  creditors^  deed 
parties),  to  set  aside  a  deed  of  the  27th  January  1847. 
The  Defendants  say,  that  by  a  deed  subsequent  to  that, 
viz.,  the  deed  of  May  1847,  the  Plaintiff  assigned  over 
to  Blackwood,  Clark  and  Paterson^  all  her  interest  in 
the  property,  or  at  least  some  interest  in  it,  and  that  a 
decree  against  the  Plaintiff  would  not  bind  those  three 
persons ;  or  supposing  the  Plaintiff  to  succeed,  and  to 
be  entitled  to  receive  money,  then  that  the  money 
ought  to  be  paid  into  the  hands  of  Blackwood,  Clark 
and  Paterson, 
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That  statement  is  made  by  the  answer,  which  sets  out, 
so  far  as  is  necessary  to  show  the  interest  of  these  three 
persons,  what  the  deed  was,  and  it  submits  that  they 
are  necessary  parties. 


The  Plaintiff  amends  her  bill  and  adds  them  as  parties. 
Surely  this  is  a  recognition  of  the  justice  of  the  Defend- 
ants^ requisition  that  they  should  be  parties.  If  a  De- 
fendant insists  on  certain  persons  being  parties,  the 
Plaintiff  must  judge  for  himself  whether  they  should 
be  so  made ;  the  Plaintiff  here  has  exercised  her  judg- 
ment, and  made  them  parties ;  therefore  I  think,  being 
made  parties,  they  ought  to  be  here. 

* 
Then  it  is  said  that  they  are  all  out  of  the  jurisdiction. 
Now  if  that  be  so,  it  ought  to  be  proved,  and  it  is  not. 
But  assuming  it  to  be  proved,  they  are  only  in  Scotland; 
and  ought  not  the  Plaintiff  to  serve  them,  under  the 
course  of  procedure  provided  for  that  purpose  by  the 
rules  of  the  Court,  so  that  they  may  appear  if  they 
choose  f  If  they  were  served,  then  one  decree,  whether 
adverse  or  favourable  to  the  Plaintiff,  would  relieve  the 
Defendants  from  further  attacks. 

I  think  the  objection  valid,  and  that  I  ought  to  yield 
to  it. 
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Surety. 

Surety, 

Release  of. 

A.f  B.,  f  C.  con- 


1  HE  bill  in  this  case  was  filed  by  Woodcock  Sf  Part^ 
who  had  become  sureties  in  a  bond  for  5000/.  to  the  De- 
fendants for  the  due  performance  of  certain  works  relat- 
ing to  the  making  of  a  tunnel  on  the  Defendants'  line, 
by  Williams^  Ackroydy  if  Price^  the  original  contractors  tracted  with  a 

for  such  work.  Company  to 

execute  certain 
works  on  given 
Disputes  having  arisen,  the  Company  brought  an  ac-  terms.    2>.  f 
tion  on  the  bond  against  the  Plaintiffs  in  equity,  who  ^  ^J.^  ^y^^jes 
thereupon  filed  this  bill,  and  had  obtained  the  common  for  the  perform- 

injunction.  f^. ''0*''' f p 

'  tract.  ^.  and^. 

retired  from  the 
The  matter  now  came  on,  the  answers  being  put  in,  on  partnership,  and 
the  Plaintiffs  showing  cause  against  dissolving  the  in-  ^^^     After- 
junction,  wards  disputes 

arose  between 

«.  ,  11    ,       1      «r>i  •    .«•  - .       the  ConApany 

The  case  made  generally  by  the  Plamtifm  was  this :  an^  C.  f  JP.  as 

They  said  that  the  Defendants,  the  Company,  had  so  to  the  conduct 
dealt  with  the  principals,  Williams^  Ackrcydy  8f  Prtce,  ^^  various'* 

transactions 
took  place  by  which  the  terms  of  the  contract  were  varied,  and  dur- 
ing which  the  Company  paid  to  C.  ^  F.  certain  monies  which  it  had 
been  agreed  originally  should  be  paid  to  A  ,  B.,  ^  C.  D,  ^  E.,  the 
sureties,  were  no  parties  to  these  transactions,  and  gave  no  express 
consent ;  but  they  had  been  the  sohcitors  of  A.^  B,,  ^  C  in  the 
original  contract ;  knew  of  all  the  subsequent  transactions,  and  acted 
as  the  solicitors  of  C.  $-  F.,  and  as  such  solicitors  prepared  many  of 
the  documents  required  for  such  transactions.  The  Companv  having 
brought  an  action  on  the  bond  against  the  sureties,  for  breach  of  the 
contract,  they  filed  this  bill  to  restrain  the  action.  Held,  Uiat  the 
sureties  were  not  discharged,  and  that  the  action  could  not  be 
stopped. 
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thai  they  had  discharged  the  Plain  tiffs  from  their  lia- 
bility as  sureties.  The  facts  on  which  the  Phunti£& 
rested  their  contention  were  shortly  as  follows  ♦ : — 

The  contract  for  the  performance  of  work  for  which 
the  Plaintiffs  were  sureties,  was  entered  into  in  November 
1846  by  three  persons^  Williams,  Ackroyd^  ^  Price  on 
the  one  part,  and  the  Railway  Company  on  the  other  part, 
and  by  it  WilliamSf  Ackroyd^  ^  Price  contracted  to  do 
certain  works  in  the  construction  of  a  tunnel,  called  the 
Mickleham  Tunnel. 


An  agreed  sum  was  to  be  paid  to  the  contractors,  of 
about  109,0002.;  and,  according  to  the  contract,  they 
were,  as  the  work  proceeded,  to  be  paid  from  time  to 
time  such  further  sums  as  Mr.  Brunei^  the  engineer  of 
the  Company,  should  certify  to  be  payable  to  them. 

The  contractors  were  to  purchase  from  the  Company 
certain  plant  and  machinery,  for  which  they  were  to  pay 
10,000/. ;  so  that  the  Company  were  to  pay  to  the  con- 
tractors the  sums  which  the  engineer  should  certify,  and 
the  contractors  were  to  pay  to  the  Company  10,000/. 

Contemporaneously  with  this  contract,  the  Plaintifls, 
together  with  the  contractors,  executed  a  joint  and 
several  bond,  dated  the  4fth  November  1846,  by  which 
they  bound  themselves  to  the  Company  in  the  pe- 
nalty of  6000/.  for  the  due  performance  of  the  contract. 
This  was,  therefore,  a  simple  suretyship  for  the  per- 
formance of  thfi  contract.    The  works  proceeded  slowly, 


*  This  statement  of  the  facts  forms  part  of  tbe  judgment 
delivered  by  the  Court.  The  Reporter  has  transferred  it  to 
this  portion  of  the  report,  to  avoid  repetiticm. 
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and  were,  as  the  Company  alleged,  neglected.  Thus 
things  went  on  till  December  1848,  when  Ackroyd  and 
Price  desired  to  retire  from  the  partnership,  and  an 
agreement  was  made  on  the  21st  December  1848, 
between  Williams^  Ackroyd^  ^  Price  (to  which  the 
Company  were  no  parties),  by  which  Ackroyd  and  Price 
retired,  and  all  the  benefit  of  the  contract  was  given  up 
to  Williams.  This  was  duly  advertised,  and  as  between 
them  there  was  an  end  of  the  partnership.  About  the 
same  time  Williams  entered  into  a  partnership  agreement 
with  Marchant^  by  which  it  was  agreed  that  they  should 
carry  on  the  contract.  The  Company  was  no  party  to 
this  agreement. 
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In  May  1849,  the  Company  falling  into  embarrassment, 
and  not  having  money  sufficient  to  supply  the  continued 
execution  of  the  works,  applied  to  Williams  ^  Mar- 
chanty  desiring  to  know  on  what  terms  they  would  agree 
to  suspend  the  completion  of  the  works.  Here  they 
treated  Williams  ^  Marchant  as  the  persons  carrying 
on  the  contract.  At  that  time  Mr.  Brunei  had  cer- 
tified that  4300/.  should  be  paid  to  the  contractors  in 
respect  of  work  already  done. 

In  answer  to  the  application  of  the  Company,  Williams 
if  Marchant  wrote  to  the  directors  on  the  30th  May 
1849,  offering  to  suspend  *the  works  on  the  terms  that 
they  were  to  receive  the  4300/.,  and  that  the  Company 
should  make  certain  other  payments,  to  be  ascertained, 
in  rei^ect  of  other  matters  not  comprised  in  the  engineer's 
certificate. 


On  the  12th  June  Mr.  Brunei  wrote  on  behalf  of  the 
Company  to  Williams  ^  Co.,  accepting  the  terms  of  their 
letter,  and    the  works   were    suspended    accordingly, 
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Williams  if  Marchant  doing  merely  what  was  abso- 
lutely necessary  to  prevent  injury  by  the  suspension  of 
the  works. 

Differences  then  arose  between  the  Company  and 
Williams  ^  Marchant  as  to  what  the  Company  was  to 
pay  in  respect  of  the  other  matters  not  comprised  in  the 
4300Z.,  and  by  an  indenture  of  the  17th  November  1849, 
between  the  Company  of  the  one  part  and  Williams  ^ 
Marchant  of  the  other  part,  an  arrangement  was  entered 
into  to  the  effect  that  the  matters  in  difference  as  to  the 
sums  to  be  paid  to  Williams  ^  Marchant  should  be  re- 
ferred to  the  arbitration  of  Mr.  Brunei^  who  was  to  take 
all  the  circumstances  into  consideration,  and  determine 
what  was  to  be  paid  by  the  Company  in  respect  of  timber 
left  on  the  works ;  what  they  were  to  pay  further  in 
respect  of  the  suspension  of  the  works,  &c.  All  these 
matters  were  referred  to  Mr.  Brunei^  and  he  was  to  take 
into  account  the  10,000/.  which  Williams  ^  Marchant 
had  to  pay  to  the  Company  in  respect  of  the  plant  and 
machinery,  which  Williams^  Ackroyd^  Price  had  agreed 
to  purchase  from  the  Company.  In  pursuance  of  this  sub- 
mission to  arbitration,  Mr.  Brunei  tmAq  three  awards. 


The  first  was  on  the  19th  November  1849,  by  which 
he  certified  that  7500/.  were  to  be  paid  by  the  Company 
for  items  specified  in  the  schedule  to  the  deed  of  sub- 
mission, and  in  respect  of  timber  and  plant  left  in  the 
shafts,  and  which  the  Company  were  to  pay  for  after 
setting  off  the  10,000/.  which  the  contractors  had  agreed 
to  pay. 


In  pursuance  of  this  first  award,  debentures  of  the 
Company  were  given  to  Williams  §•  Marchant^  to  secure 
7800/. 
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The  second  award  was  made  on  the  21st  November 
1850,  and  it  awarded  a  further  sum  of  4025/.  7«..  to  be 
paid  or  secured  to  Williams  ^  Marchant,  in  respect  of 
other  portions  of  the  matters  in  dispute. 

Before  the  last  award  was  made,  it  became  necessary 
to  extend  the  time,  and  two  different  deeds  were  exe- 
cuted, one  dated  the  19th  May,  and  the  other  the  29th 
June,  extending  the  time  for  Mr.  Brunei  to  make  his 
award. 
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On  the  13th  July,  Mr.  Brunei  made  his  third  award, 
and  determined  that  68S0/«  was  the  amount  the  Company 
was  to  pay  for  the  suspension  of  the  works ;  and  of  this 
sum  he  ordered  1330/.  to  be  paid  in  court  in  twenty-one 
days,  and  the  remainder  of  it  to  be  secured  by  deben- 
tures X)f  the  Company. 

That  was  done,  and  the  debentures  were  given.  So 
matters  remained,  the  contractors  only  doing  what  was 
necessary  to  preserve  the  works  till  March  1851.  But 
during  that  time  Williams  ^  Marchant  had  been  urging 
the  Company  to  determine  about  the  remainder  of  the 
worksi  and  urging  that  they  ought  to  be  paid  farther 
sums,  by  reason  of  the  continued  suspension  of  the  works, 
and  the  expenses  they  were  put  to;  and,  in  order  to 
settle  these  differences,  there  was  on  the  6th  May  1861 
another  submission  to  the  arbitration  of  Mr.  Brunei; 
the  works  were  to  be  continued,  and  Mr.  Brunei  was  to 
determine  what  was  to  be  considered  as  being  paid  by 
the  109,000/.,  what  other  simi  or  sums  were  to  be  paid 
by  the  Company,  and  within  what  time  the  works  were 
to  be  completed. 

The  works  being  resumed,  the  Company  considered 
Vol.  I.     N.  S.  mm 
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that  WUliams  ^  Marchant  were  not  proceeding  with 
sufficient  vigour,  and  on  the  9th  June  1851,  they  served 
a  notice  on  Williams  ^  Marchant  to  proceed  more 
effectually. 

On  the  21st  June  1861,  Williams  ^  Marchant  served 
a  notice  on  Mr.  Brunei^  calling  on  him  to  proceed  with 
his  arbitration  under  the  submission  of  the  6th  March 
1851,  The  Company  then  considered  it  right  to  take 
possession  of  the  works,  on  the  ground  that  they  were  not 
proceeding,  and  they  served  notice,  on  the  21st  June 
1851,  on  the  contracti^rs,  that  they  should  take  posses- 
sion, and  meant  to  put  the  matter  into  the  hands  of 
other  contractors.  This  led  to  hostile  proceedings, 
which  ended  in  an  agreement  of  the  21st  July,  between 
Mr.  Brunei  on  the  one  part,  and  Williams  ^  Marchant 
on  the  other  part,  to  give  up  possession  to  the  Company, 
without  prejudice  to  any  question. 

On  the  21st  August  a  deed  of  submission  was  pre- 
pared referring  the  matter  to  the  arbitration  of  Mr. 
Cubittf  or  some  other  engineer. 

In  the  mean  time,  the  contractors  having  become 
bankrupt,  in  June  1851  an  action  had  been  brought  by 
the  Company  against  Woodcock  ^  Part,  the  sureties  for 
6000/.,  on  the  ground  of  breaches  of  the  contract,  for 
which  they  sought  to  recover  from  the  sureties,  and  then 
this  bill  was  filed  by  Woodcock  jf  Part  against  the  Com- 
pany. 

Mr.  Follett  and  Mr.  T.  H.  Terrell,  for  the  Plaintifls, 
showed  cause. 

Our  case  is,  that  if  there  have  been  breaches  of  con- 
tract by  the  original  contractors,  they  have  been  waived 
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by  the  Company,  and  of  course  no  action  will  lie  against 
the  sureties. 

But  assuming  that  not  to  be  so,  the  Company,  by 
paying  money,  as  they  have  done,  on  account  of  the 
contracts,  to  the  contractors,  have  parted  with  the  fund 
which,  if  there  have  been  breaches,  they  ought  to  have 
held  as  a  guarantee  for  the  Plaintiib.  If  the  contractors 
had  committed  breaches,  for  which  their  sureties  would 
be  liable,  the  money  due  from  the  Company  to  the  con- 
tractors ought  to  have  been  by  them  placed  at  the  dis- 
posal of  the  sureties :  by  paying  it  over  to  the  contractors, 
they  have  altered  our  position. 

It  is  said  that  the  sureties  knew  of  the  transactions ; 
but  they  knew  them  only  in  their  character  of  solicitors ; 
besides,  the  mere  knowledge  and  even  consent  of  the  sure- 
ties to  these  changes  would  not  renew  their  suretyship. 
They  did  not  consent  to  their  change  of  position  as 
sureties.  What  they  consented  to,  was  to  be  dis- 
charged, as  the  proper  consequence  and  efifect  of  the 
transaction. 


1853. 

' . ' 

Woodcock 

V. 
OxrORD  AND 

worckstkr 
Railway 
Company. 


We  have  no  defence  at  law :  the  action  is  on  the 
bond ;  and  the  only  defence  would  be  payment,  or  release 
under  seal,  neither  of  which  can  we  show ;  the  equitable 
circumstances  could  not  be  pleaded  at  law,  Davy  v.  Pren- 
der grass  (a).  (They  cited  also  Calvert  v.  London  Dock 
Company  (i),  and  Law  v.  East  India  Company  (c)  )• 

Mr.  Malins  and  Mr.  Rogers,  for  the  Defendants. 
The  several  deeds  referred  to  in  these  pleadings  were 

(a)  5  Bam.  &  Aid.  187.  (b)  2  Keen,  638. 

(c)  4  Ve».  8?4. 

MM  2 
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executed  with  the  privity  and  assent  of  the  Plaintiflb. 
The  deed  of  the  6th  March  1851  was  prepared  with 
their  assistance ;  they  acquiesced,  in  fact,  in  the  whole 
transaction,  as  attomies  of  the  contractors;  and  they 
are  therefore  not  released.  We  do  not  dispute  the  ge- 
neral rule  as  to  releasing  sureties  by  changing  their 
position,  but  that  must  be  when  they  do  not  assent ;  but 
here  they  have  positively  acted,  and  thereby  assented, 
and  then  the  rule  does  not  apply. 

Mr.  FoUettf  in  reply.. 

The  question  is  not,  whether  this  Court  may  or  may 
not  at  the  hearing  conclude  against  the  sureties;  but 
whether  that  question  ought  not  to  be  tried  in  this  Court 
at  the  hearing,  and  whether  in  the  mean  time  the  action 
ought  not  to  be  stopped;  whether,  in  fact,  this  is  a 
proper  case  to  be  tried  at  law. 

The  action  is  on  the  bond :  a  simple  bond  of  indemnity 
for  Williams^  Ackroydy  ^  Price.  The  only  question  at 
law  would  be,  have  those  three  performed  the  contract? 
and  unquestionably  they  have  not.  We  can  have  there- 
fore no  defence  at  law ;  and  the  equities  on  which  we 
rely  cannot  be  tried  or  looked  at  in  the  action.  The 
Court  will  not  let  such  an  action,  in  which  the  real 
merits  cannot  be  tried,  go  on. 

On  the  8th  of  June  the  Vick-Chancellob  delivered 
judgment.    After  stating  the  facts  his  Honor  continued : 

Now  it  is  contended  by  the  Plaintifls,  that  all  these 
circumstances  put  together— first,  the  transfer  of  the 
contract  to  Williams  ^  Marchant ;  then,  the  Company 
dealing  with  Williams  §f  Marchant  as  they  did,  entering 
into  arrangements  with  them,  altering  the  contract,  the 
time  at  which  it  was  to  be  carried  into  effect,  the  terms 


CASES   IN  CHANCERY. 


529 


and  mode  of  payment  to  the  contractors ; — all  these  cir- 
cumstances, they  say,  bring  this  case  within  the  principle, 
that  if  a  creditor  so  deals  with  his  principal  debtor  as 
to  alter  the  position  of  the  surety,  he  discharges  the 
surety. 

But,  as  the  Defendants'  counsel  suggest,  that  prin- 
ciple applies  only  when  the  transaction  is  without  the 
concurrence  of  the  surety ;  and  the  Plaintifis  have  felt 
the  importance  of  that  ingredient  in  the  matter,  that  it 
must  be  without  the  concurrence  of  the  surety ;  for  the 
bill  contains  again  and  again  passages  charging  that  the 
sureties  knew  nothing  of  the  transaction, — were  neither 
parties  nor  privies  to  any  of  the  transactions  subsequent 
to  the  giving  of  the  bond.  The  whole  of  the  equity  of 
the  bill  is  founded  upon  that. 

Now,  from  the  answer,  and  not  merely  by  the  state- 
ments of  the  answer,  but  by  correspdndence  leferred 
to,  this  appears : — Woodcock  ^  Part  being  in  partner- 
ship as  solicitors,  with  Scott,  the  firm  being  Woodcock, 
Part  £f  Scott,  were  solicitors  for  Williants,  Ackroyd  ^ 
Price.  They  prepared  the  contract  and  the  bond; 
they  continued  to  be  the  solicitors  of  the  contractors 
when  Ackroyd  and  Price  withdrew,  and  Marchant  was 
substituted ;  they  continued  to  act  as  the  solicitors  of 
Williams  ^  Marchant;  they  were  the  solicitors  who 
assisted  in  the  preparation,  if  not  of  every  one,  at  least 
of  most  of  the  subsequent  instruments;  and,  to  show 
beyond  doubt  that  the  allegations  of  the  bill,  as  to  the 
transactions  having  taken  place  without  the  knowledge 
or  concurrence  of  the  sureties,  have  no  foundation,  cor- 
respondence is  set  out  between  the  firm  of  Woodcock^ 
Part  ^  Scott,  as  solicitors  for  Williams  ^  Marchant, 
with  the  Company,  on  the  subject  of  the  arrangements 


1853. 

Woodcock 

r. 

Oxford  and 

Worcester 

Railway 

Company. 


530 


CASES    IN    CHANCERY. 


1853. 


Woodcock 

V 

Oxford  and 

WoaCBSTER 

Railway 
Company. 


by  which  all  the  matters  in  difference  under  the  first 
submission  were  referred  to  the  arbitration  of  Mr.  Bru- 
nelf  and  by  which  the  Company  adopted  fFilliams  if 
Marchani  as  contractors,  and  dealt  with  them  as  such, 
being  the  very  arrangements  which  the  Plaintiffs  say 
discharged  them. 


Under  these  circumstances,  without  going  any  further, 
I  think  the  equity  claimed  by  the  bill  rests  on  allegations 
wholly  unfounded  in  fact.  It  does  not  rest  meiely  on 
the  statements  of  the  answer,  but  it  appears  by  the  cor- 
respondence, not  only  that  the  transactions  on  which 
they  rely  for  their  discharge  were  known  to  the  Plain- 
titby  but  that  they  assisted,  as  the  solicitors  of  the  prin- 
cipal debtor,  in  the  preparation  of  instruments  for  carry- 
ing into  eflbct  the  arrangements  of  which  they  comphiin. 
I  must  therefore  dissolve  the  injunction. 

The  costs  were  reserved  to  the  hearing,  if  the  suit 
should  be  prosecuted ;  if  the  suit  should  not  come  to  a 
hearing,  the  Phiintiffib  to  pay  the  costs  of  the  motion. 
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Between    JAMES   WHITBBEAD  and   MARY  his 
Wife,  Plaintifls; 


1853: 
20th  April 

and 
Ilth  June. 


AND 


Deeds,        ^-^^'^^ 

MAPSON     THOMAS      SMITH,     MACDONALD  dmstmetum  of.SJ>'t^^y 
STEELE,  ELIZABETH  WILLIAMS,  and  WIL-  Real ^rtlite  was   7^7 - 
LIAM  HENRY  WILLIAMS,  Defendants.  settled  on  the 

husband  for  life; 
rp  ,         ,  ,  remainder  to  his 

1  HE  Plaintifls  in  this  case  claimed  as  purchasers,  wife  for  life ;  re- 

under  a  deed  dated  the  13th  of  April  1850,  from  fV.  Rees,  ?»*^°^«'  J>  ^^ 

the  son  of  W.  Rees,  who  died  in  September  1849.     The  ^f  the  wife  -  r^ 

Defendants,  M.  T.  Smith  w[id  M^ Donald  Steele^  were  the  mainder  to  the 

devisees  in  trust  of  the  will  of  Thomas  WiUiams;  Eliza-  "^^[^l^f. 

beth  Williams  was  his  executrix ;  and  fV.  H.  WiUiams^  the  husband  and 

his  son,  and  beneficial  devisee.  wife  barred  the 

wife  s  estate 
tail ;  and  bj  that 
The  following  is  a  statement  of  the  substance  of  the  and  other  deeds 

material  deeds  and  facts  on  which  the  question  in  the  ilT,'!"^^ 

^  to  sucn  uses  as 

cause  turned.  the  husband 

should  appoint. 

By  an  indenture  of  the  28th  May  ITS*,  and  a  fine  then  ^y  a  d^  of  July 

levied,  certain  real  estate  was  limited  to  William  Rees  1817,  to  such 

uses  as  "he  and 
his  wife  should 
jointly  appoint,  and  in  default  to  himself  for  life ;  remainder  to  his  wife 
for  life ;  remainder  to  his  son  in  fee."  The  husband  and  wife  made 
several  mortgages,  all  except  one  limiting  the  equity  of  redemption 
upon  or  consistently  with  the  uses  of  the  deed  of  1817. 

In  1832  they]made,  under  the  power  in  the  deed  of  1817,  another 
mortgage  which  limited  the  eqmty  of  redemption  to  the  husband 
and  wife,  "  their  heirs  or  assigns,  or  to  such  other  persons,  &c.,  as 
thepr  should  direct ;"  and  by  a  deed  of  even  date  certain  terms  were 
assigned  to  attend  the  inheritance  according  to  the  uses  of  the  other 
deed  of  even  date.  Held,  that  the  deed  of  1832  was  intended  to 
vary  the  limitation  of  the  equity  of  redemption,  and  defeated  the  Umi- 
tetion  of  the  fee  of  the  deed  of  1817. 
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the  elder,  and  Mary  his  wife,  and  their  heirs,  until  the 
then  intended  marriage  of  their  son  with  Anne  Harris; 
with  remainder  to  the  said  William  Rees  the  elder  and 
Mary  his  wife,  for  their  lives  and  the  life  of  the  survivor ; 
with  remainder  to  Warren  Jane^  for  a  term  of  100  years, 
upon  certain  trusts  which  never  arose;  with  remainder 
to  William  Rees  the  younger  for  life ;  with  remainder  to 
Anne  Harris  for  life;  with  remainder  to  the  heirs  of  the 
body  of  Anne  Harris  by  William  Rees  the  younger;  with 
remainder  to  the  right  heirs  of  William  ReesihQ  younger. 


On  the  28th  April  1808,  William  Rees  the  elder 
died,  and  on  the  15th  May  1813^  Mary  Rees  died. 

By  indenture  of  2nd  June  1815,  and  a  recovery  then 
suffered,  the  estate  tail  of  Anne  Harris  (then  Rees)y  was 
barred,  and  the  estate  was  limited  to  Baker  and  Price 
for  a  term  of  1000  years,  upon  trust  to  raise  500/.;  with 
remainder  to  William  Rees  for  life;  with  remainder  to 
Anne  his  wife  for  life;  with  remainder  to  Baker  and 
Price  and  their  heirs,  during  their  lives,  &c.,  as  trustees, 
to  preserve,  &c.;  with  remainder  to  Gardner  and  Baker 
for  a  term  of  1000  years,  to  raise  600/.  for  the  children 
of  WiUiam  Rees  by  Anne;  with  remainder  to  the  right 
heirs  of  the  survivor  of  William  and  Anne  Rees;  and 
this  indenture  contained  a  reservation  of  powers  of  revo* 
cation  and  new  appointment  in  Rees  and  his  wife. 

On  the  27th  March  1816,  Baker  and  Price,  as  trus- 
tees of  the  first  term  of  1000  years,  mortgaged  to  one 
Howell  to  secure  400/. 


By  indenture  of  30th  June  1817,  Rees  and  his  wife 
revoked  the  uses  in  the  deed  of  the  2nd  of  January 
1815,  save  as  to  the  first  term  of  1000  years,  and  the 
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estate  was  thereby  limited,  subject  to  the  said  term,  to 
such  uses,  &c.,  as  William  Rees  alone  should  by  deed  or 
will  appoint. 

On  the  next  day,  1st  July  1817,  William  Rees  by 
deed  poll  appointed  the  estate  to  such  uses,  &c.,  as  he 
and  his  wife  should  jointly  appoint ^  and  in  default  of 
appointment  to  himself  for  life^  with  remainder  to  his 
^'^^fifo^  i*fiy  «^«^A  remainder  to  his  son  William  Rees^  in 
fee,  charged  with  6001. 

On  the  2nd  July  1817,  William  Rees  and  his  wife 
appointed  the  estate  to  Matthews  by  way  of  mortgage, 
for  a  term  of  700  years,  to  secure  250/.,  and  provision 
was  thereby  made  for  ^^  cesser  of  the  term,"  on  repay- 
ment of  the  money. 

On  the  27th  August  1817,  HoweWs  mortgage  was 
assigned  to  one  Richards,  and  William  Rees  and  his 
wife  appointed  the  estate  to  him.  by  way  of  further  • 
mortgage  for  a  term  of  800  years,  to  secure  in  all  600/.; 
this  deed  also  provided  for  the  "  cesser  of  the  term^^ 
on  repayment  being  made. 

On  the  10th  July  1818,  Matthews  assigned  his  mort- 
gage to  Waters. 

On  the  29th  July  1818,  Richards  and  Waters  as- 
signed their  mortgages  to  Jenkins,  and  William  Rees 
and  his  wife  appointed  the  estate  to  him,  to  secure 
altogether  1000/. ;  the  proviso  for  reconveyance  was, 
"  unto  such  persons,  for  such  estates  and  such  manner 
as  the  said  William  Rees  and  Anne  his  wife  should 
appoint,  and  in  default  of  appointment  to  attend  the 
inheritance.^ 
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On  the  22nd  September  1820,  Jenkins*  mortgage  was 
assigned  to  Morgan^  and  WUlram  Rees  and  his  wife 
appointed  the  estate  to  Morgan  in  fee,  to  secure  in  addi- 
tion 140/.;  the  proviso  for  reconveyance  in  this  deed 
was  ^^  to  William  Rees  and  Anne  his  wife,  their  heirs  or 
assigns,  or  to  the  use  of  such  person  or  persons  for  such 
estate  or  estates,  &c.  as  they  should  jointly  appoint,  &c. 
and  in  default  thereof,  to  such  uses  as  were  limited  by 
the  deed  poll  of  1st  July  181 T."" 


On  the  4th  March  1824,  Rees  and  his  wife  appointed 
the  estate  by  way  of  mortgage  to  Mosiyn,  with  a  proviso 
for  re-conveyance  unto  and  to  the  use  of  William  Rees 
and  Anne  his  wife,  their  heirs,  appointees,  and  assigns, 
or  as  he  or  they  should  direct. 

On  the  23rd  November  1826,  Morgan  and  Mostyn's 
mortgages  were  assigned  to  Anne  PhiLips^  and  Rees 
and  his  wife  further  charged  the  estate,  making  135021 
the  total  then  due.  This  deed  provided  for  recon- 
veyance unto  *'  William  Rees  and  Anne  his  vkife,  to, 
for,  and  upon  such  uses  and  subject  to  such  power  of 
appointment  and  other  powers  as  are  declared  of  and 
concerning  the  same,  by  the  deed  poll  of  1st  July 
1817.'' 

On  the  23rd  November  1826,  the  estate  was  further 
mortgaged  by  Rees  and  his  wife  to  Protheroe  and  Phil- 
lips,  to  secure  150^  I7s.  6d.  This  deed  provided  for  re- 
conveyance unto  said  William  Rees  and  Anne  his  wife, 
upon  the  uses  and  trusts  declared  by  said  deed  poll  of 
the  1st  July  1817. 


On  the  7th  May  1832,  the  premises  were  appointed 
in  fee  by  Rees  and  his  wife  to  Walker  Gray^  to  secure 
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(including  Anne  Phillips'j  and  Protheroe  and  PhiUips\  1853. 

"^rtgages,  thereby  assigned)  1450/.,  and  it  was  thereby     -^hitjiread 

provided,  that  on  repayment  of  the  mortgage  money  the  v. 

estate  should  be  reconveyed  "unto  and  to  the  use  of        Smith. 

the  said  William  Rees  and  Anne  his  wife,  their  heirs  or 

assigns,  or  unto  such  other  person  or  persons,  &c.  as 

they  should  direct.^    And  a  power  of  sale  was  thereby 

given  to  Gray,  the  surplus  purchase-money  being  made 

payable  to  William  Rees  and  Anne  his  wife,  their  heirs, 

executors,  administrators^  and  assigns,  or  as  they  should 

direct. 

On  the  following  day  a  further  charge  of  150/.  in  favour 
of  Gray  was  created  by  Rees  and  his  wife. 

Anne  Rees  died  on  the  6th  September  1841. 

On  the  19th  July,  1842,  miliam  Rees  further  mort- 
gaged the  estate  in  fee  to  Martin^  to  secure,  including 
Gray*s  mortgage,  thereby  assigned,  1800/.  This  deed 
provided  for  re-conveyance  '^  unto  and  to  the  use  of  said 
William  Rees  his  heirs  or  assigns,  or  as  he  or  they 
should  direct.^ 

Martin  on  the  22nd  of  February  1843,  assigned  to 
Cvlvin,  and  on  the  6th  November,  1846,  Rees  and  Col- 
rin,  in  pursuance  of  a  contract  for  sale,  conveyed  for 
1900/.,  out  of  which  Calvin's  mortgage  was  paid  off,  to 
Mr.  WilUams^  the  testator  of  the  defendants  Smith  and 
Steele. 

William  Rees  died  in  September  1849,  leaving  his  son 
William  Rees  the  younger  surviving,  who  conceiving 
that  he  was  entitled  under  the  deed  of  1817,  conveyed  to 
a  trustee  for  the  Plainti£&. 
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Whitbrbad     ™®'^*- 


The  bill  was  to  redeem  as  against  the  representatives 
of  WilUams,  treating  the  conveyance  of  1848  as  merely 
a  security  for  the  mortgage  money  charged  on  the 
estate. 

Mr.  Glasse  and  Mr.  Whiibread^  for  the  Plaintifis. 

The  deed  of  the  1st  July  1817,  vested  the  estates  in 
question  in  W,  Rees  the  elder,  in  default  of  appointment, 
for  his  life  only ;  remainder  to  his  wife  for  life ;  remain- 
der to  his  son,  W.  Rees,  the  vendor,  in  fee.  The  power 
of  appointment  reserved  to  the  husband  and  wife  by 
that  deed  was  exercised  to  make  several  mortgages; 
none  of  these  deeds  showed  any  intention  to  alter  the 
limitation  of  the  equity  of  redemption. 

Nor  did  (as  will  be  urged  on  the  other  side)  the  deed 
of  7th  May  1832.  That  was  no  more  than  a  transfer  of 
a  mortgage ;  the  proviso  for  re-conveyance  to  W.  Rees 
and  his  wife,  or  as  they  should  appoint,  was  only  in  refer- 
ence to  the  mortgage  estate,  and  did  not  affect  the 
equity  of  redemption.  W.  Rees  therefore,  at  the  time  of 
agreement  for  sale  to  WiUiams,  and  the.  conveyance  to 
him,  both  of  which  were  after  the  death  of  Mrs.  Rees, 
was  only  tenant  for  life ;  and  on  his  death  his  son  be- 
came entitled. 

They  referred,  in  this  branch  of  the  case,  to  Jackson  v. 
Innes  (a),  Ruscombe  v.  Hare  (i),  Hipkin  v.  Wilson  (c), 
and  Plowden  v.  Hyde(d),  They  cited  also  Wood  v. 
Wood(e), 

(a)  16  Ves.  356,  (d)  2  Sim.  N.  S.  171. 

(6)  6Dow.  1.  ((?)   7Beav.  183. 

(c)  3  De  6.  &  Sm.  738. 


CASES    IN    CHANCERY, 

A  second  point  was  made  m  argument,  viz.  that  if  the 
deed  of  183*2  did  alter  the  limitation  of  the  equity  of 
redemption,  the  conveyance  to  Williams  was  a  fraudu- 
lent conveyance  at  an  undervalue,  and  then  W.  Rees  the 
younger  would  be  entitled  as  heir ;  this  was,  however, 
given  up. 
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Mr.  Campbell  and  Mr.  HawhinSy  for  the  Defendants. 

The  deed  of  May  1832,  shows  an  intent  to  revoke 
the  limitation  of  the  equity  of  redemption  of  the  deed  of 
July  1817,  and  to  create  a  new  one. 

That  there  is  no  express  recital  of  such  an  intention, 
is  not  material,  Innes  v,  Jackson  (a). 

As  to  Ruscumbe  v.  Hare  (&),  there  the  question  related 
to  a  supposed  new  limitation  of  the  wife's  estate  ;  that 
class  of  cases  does  not  apply.  Here  the  estate  was  not 
the  wife's ;  it  came  on  the  husband^'s  side,  and  the  wife 
had  no  more  than  a  life  estate. 

Wood  v.  Wood  (c)  was  also  a  case  of  the  wife^s  estate, 
and  there  it  was  clear  she  had  no  intention  beyond 
making  a  mortgage.  Hipkin  v.  Wilson  (d)  turned  on 
the  evidence  of  intention,  showing  an  intention  the  very 
reverse  of  an  intention  to  change  the  limitation  of  the 
estate. 

Plofcden  v.  Hyde  has  no  application  to  this  case : 
there  the  question  was  as  to  the  revocation  of  a 
will. 


(a)  leVes.  356. 

(b)  6  Dow.  1. 


(c)  7Beav.  183. 

(d)  3  De  G.  &  Sm.  738. 
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1853^^  They  cited  also  Falconberge  v.  Fitzgerald  (a),  Anson 

Wbitbrbad  ^•-^««(*)i  Barnetty.  Wilson  (c),  Reeve  y.  Hicks  (d), 

9.  Rowel  y.  Walley  (e). 
SicirB. 

Mr.  Glassej  in  reply. 

On  the  11th  June  the  Yicb-Chancellor  delivered  the 
following  judgment : — 

The  only  question  is,  whether  the  mode  of  wording  the 
proviso  for  redemption  in  the  deed  of  May  1832,  has 
the  effect  of  altering  existing  limitations  created  by  a 
previous  settlement. 

The  circumstances  are  these.    By  the  original  settle- 
ment, made  in  1794,  on  the  occasion  of  the  marriage  of 
W.  Rees  and  AnneHarriSy  and  by  subsequent  deeds,  the 
last  being  made  on  the  1st  July,  1 817^  a  certain  estate 
called  the  New  Inn  estate,  was  settled,  subject  to  a  mort- 
gage term  of  1000  years  in  one  Howell,  thus  :  to  the  use 
of  such  person  or  persons,  and  for  such  estate  and  estates, 
and  chargeable  in  such  manner  and  form,  and  with,  under, 
and  subject  to  such  powers  of  revocation  and  new  ap- 
pointment, and  other  powers  as  William  Rees  and  Anne 
his  wife  should  or  might,  by  any  deed  or  deeds,  instru- 
ment or  instruments  in  writing  to  be  by  them  sealed, 
&c.,  direct,  limit,  or  appoint ;  and  for  want  of  and  in 
default  of  such  direction,  &c.,  and  subject  thereto,  to 
the  use  of  William  Rees  for  life ;  remainder  to  the  use 
of  his  wife  Anne  for  life ;  remainder  to  the  use  of  their 
son  William  Rees,  his  heirs  and  assigns,  charged  with  a 
sum  of  600/.    Several  mortgages  were  executed  by  R^es 
and  his  wife,  under  the  power  contained  in  this  deed ; 
the  first  set  were  only  mortgages  for  terms  for  years; 

(a)  Fitzg.  207,  and  6  Br.  (c)  2  Y.  &  Col.  C.  C.  407. 
P.  C.  295,  305.  (d)  2  Sim.  &  Stu  403. 

(b)  4  Sim.  364.  (e)  1  Rept.  in  Ch.  116. 
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afterwards^  several  mortgages  were  executed  in  fee ;  and 
on  the  latter,  the  question  in  this  case  turns.  The  first 
mortgage  for  a  term  is  dated  the  2nd  July  ISIT,  a 
mortgage  to  Matthews,  containing  a  proviso  for  cesser 
on  payment ;  thatVas  assigned  in  July  1818,  to  Waters. 
In  August  1817,  there  was  an  assignment  of  HowelTs 
mortgage  to  Richards^  with  a  proviso  for  cesser ;  out  of 
the  600/.,  the  subject  of  that  mortgage,  HowelTs  400/. 
was  paid,  and  the  term  for  a  thousand  years  became 
thereby  satisfied.  The  next  is  a  deed  of  July  1818, 
mortgaging  to  Jenkins;  he  paid  off  the  mortgage  to 
Waters^  and  advanced  a  further  sum  to  liees  and  his 
wife,  and  to  secure  that,  Rees  and  his  wife  appointed  to 
Jenkins ;  and  there  was  this  proviso,  that  on  payment 
by  the  said  William  Rees  and  his  wife,  or  either  of  them, 
Jenkins  should  reconvey  to  such  uses  as  William  Rees 
and  Anne  his  wife  should  jointly  appoint,  and  in  default, 
in  trust  for  William  Rees  and  Anne  his  wife,  or  the  person 
who  should  be  entitled  to  the  equity  of  redemption  under 
or  by  virtue  of  the  limitations  contained  in  the  deed  poll 
of  the  1st  July  1817|  and  to  attend  the  inheritance. 
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These  were  the  mortgages  for  terms. 

I  now  come  to  the  mortgages  in  fee,  and  these  are  the 
most  material  instruments. 

The  first  was  by  indentures  of  lease  and  release,  dated 
the  21st  and  22nd  September,  1820,  to  Morgan.  (His 
Honor  stated  the  effect  of  this  deed,  see  ante^  p.  534). 


Out  of  the  1140/.,  Jenkins^  mortgage  was  paid,  and 
he  joined  in  assigning  the  two  terms  to  Mac  Donnell ; 
and  the  old  satisfied  term  of  1000  years  was  also  assigned 
by  this  deed.    The  proviso  for  redemption  in  this  deed 
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was  thus :  upon  payment,  Morgan  was  to  reconvey  to 
such  persons  &c.,  as  Rees  and  his  wife  should  appoint 
jointly,  and  in  default  of  appointment,  ''  to  such  uses  as 
were  limited  by  the  said  deed  poll  of  the  Ist  July  1817;'^ 
thus  clearly  preserving  the  limitations  of  the  deed  of  the 
1st  July  1817,  as  the  limitations  according  to  which  the 
equity  of  redemption  was  to  go. 

The  next  is  a  deed  of  the  4th  of  March  1824,  a 
mortgage  to  Mostyn ;  that  deed  does  not  recite  the  deed 
of  the  1st  July  1817,  but  does  recite  the  deed  of  1820, 
and  in  doing  so  states  that  it  was  executed  by  virtue  of 
the  power  of  appointment  contained  in  the  deed  of  the 
1st  July  1817.  The  proviso  for  redemption  is,  that 
Mostyn  shall  reconvey  to  the  use  of  Rees  and  his  wife, 
or  as  he  or  they  should  appoint ;  this  deed  contained  a 
power  of  sale. 


The  next  deed  is  material ;  that  is  a  mortgage  of  the 
23rd  November  1826,  to  Anne  Phillips,  to  secure  the 
sum  of  1360/ ;  out  of  that,  1260/.  19^.  3rf.  went  to  pay  off 
Morgan ;  the  remainder  was  paid  to  Mostyn ;  that  was 
not  sufficient  to  pay  all  that  was  due,  and  the  balance 
was  paid  by  Rees  and  his  wife ;  there  was  therefore  no 
advance  of  money  by  Anne  Phillips  actually,  to  Rees  and 
his  wife :  it  was  a  mere  transfer  of  a  mortgage  to  Anxe 
Phillips.    This  deed  preserved  also  the  limitations  of  the 
deed  poll  of  the  1st  July,  1817 ;  the  proviso  for  re- 
demption was  for  re-conveyance  to  Rees  and  his  wife, 
to  such  uses  as  they  should  appoint,  and  subject  to  such 
powers  of   appointment   and   other    powers,  as  were 
declared  by  the  deed  poll  of  the  1st  July,  1817 ;  and  by 
it  MacDonnell  assigned  the  three  terms  to  Protheroe. 

It  contained  a  power  of  sale,  and  the  money  produced 
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by  any  sale  was,  after  paying  the  costs  and  incumbrances,  1853. 

to  be  paid  "  to  the  person  or  persons  who  should  for  Whitbread 
the  time  being  be  entitled  to  the  equity  of  redemption,  v. 

or  beneficial  estate  of  and  in  the  hereditaments  and         Smith. 
premises  which  should  be  sold/'  &c. 

Now,  it  is  not  sufficient  to  say  that  these  deeds  do 
not  manifest  an  intention  to  alter  the  limitations  of  the 
estate ;  they  contain  a  positive  expression  of  intention 
the  other  way,  that  the  uses  of  the  deed  of  the  Ist  July, 
1817,  should  be  preserved,  and  that  the  equity  of  re- 
demption should  go  according  to  those  limitations. 

On  the  same  day,  but  after  the  execution  of  the  last 
deed,  another  mortgage  was  made  by  JRees  and  his  wife 
to  Protheroe  and  PhilUps^  with  a  proviso  for  redemption 
in  the  same  terms. 

Then  comes  the  deed  on  which  the  question  turns ; 
five  or  six  years  later,  viz.,  in  May,  1832,  Anne  Phillips 
wanted  her  money,  and  Protheroe  and  Phillips  wanted 
theirs.  Protheroe  and  Phillips  having  been  paid  by 
Pees  and  his  wife,  there  remained  the  mortgage  for 
1350/.  to  Anne  Phillips^  and  Rees  and  his  wife  applied 
to  Gray^  who  advanced  1450/.  to  pay  the  1350/.  to  Anne 
Phillips,  and  the  remainder  was  advanced  to  Pees  an 
his  wife;  and  by  deeds  of  the  6th  and  7th  May  1832, 
reciting  the  deed  poll  of  the  1st  July  1817,  Pees  and  his 
wife,  by  virtue  of  the  power  of  appointment  reserved  by 
the  deed  of  the  1st  July  1817,  appointed  to  Chray  in  fee, 
with  this  proviso  for  redemption,  that  upon  payment  of 
the  mortgage  debt,  Gray  should  reconvey  to  "  William 
Pees  and  Anne  his  wife,  their  heirs  or  assigns,  or  unto 
such  person  or  persons,  and  for  such  intents  and  pur- 

VoL.  I.     N.  S.  N  N 
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1  Sod.  poses,  &c.,  as  they  should  direct  C^  then  there  wasa  power 


Whitbread     ®^  ^'®»  ^y  ^^^^^  ^^  ^*s  declared  that  the  residue  of  the 
V.  money  produced  should  be  paid  to  "  William  JRees  and 

OMITH.         ^wnehis  wife,  their  heirs,  executors,  administrators,  or 
assigns,  or  as  they  should  direct.*^^ 

And  the  last  clause  of  this  deed  contains  a  declaration, 
after  the  usual  covenants  for  title,  that  until  default, 
it  should  be  lawful  for  ''  William  Rees  and  Anne  his 
wife,  their  heirs  or  assigns,  peaceably  and  quietly  to 
enjoy,"  &c.  This  is  not  conclusive,  but  it  is  not  unim- 
portant. There  is  no  allusion  whatever  to  the  limitations 
of  the  deed  of  1st  July  1817,  but  on  the  contrary,  it  is 
assumed  that  the  limitation  of  the  equity  of  redemption 
is  to  Eees  and  his  wife  in  fee. 

There  was  a  deed  of  even  date,  an  assignment  of  the 
terms,  which  is  very  material.  The  terms  had  been 
assigned  to  Protheroe ;  by  this  deed  they  were  assigned 
to  one  Cooky  in  trust  for  Oray,  and  the  trusts  declared 
of  the  terms  are  material ;  they  were  to  secure  the 
mortgage  debt,  and  subject  thereto  ^*  to  attend  the  in- 
heritance of  the  same  premises,  according  to  the  uses 
and  estates  limited  or  created  therein  by  the  said  there- 
inbefore in  part  recited  indenture  of  even  date  therewith 
(viz.  the  transfer  of  the  mortgage),  and  so  as  to  be  sub- 
servient to  such  uses  and  estates,  and  to  protect  the 
same  from  all  mesne  incumbrances.^^  So  that  by  this 
deed,  by  which  the  terms  were  assigned  to  secure  the 
mortgage  money,  the  declaration  of  the  trust  to  attend 
was,  not  according  to  the  uses  of  the  deed  of  1st  July 
1817,  but  according  to  the  uses  created  by  the  mortgage 
deed  of  even  date,  that  is,  to  the  use  of  Rees  and  his 
wife,  and  their  heirs  and  assigns. 
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These  are  the  material  mortgage  deeds.     On  the  6th  1853. 

of  September  1841 ,  Anne  Sees  died,  leaving  her  husband  'Whitbread 
living.  9. 


Smith. 


In  July  1842^  Rees,  treating  himself  as  entitled  to  the 
equity  of  redemption  in  fee,  considering  the  estate  as 
limited  to  himself  and  his  wife  in  fee  as  joint  tenants, 
borrowed  1800/.  from  Martin^  and  he  and  Chay  con- 
veyed to  Martin^  with  the  usual  proviso  for  redemption. 

That  mortgage  was  transferred  to  Colvin  in  February 
1843 ;  and  in  July  1844,  Rees^  still  treating  himself  as 
owner  of  the  equity  of  redemption,  subject  to  the  mort- 
gage to  Colvin^  agreed  to  sell  to  Williams  for  2100Z. 
That  agreement  was  carried  out  by  a  conveyance  in 
November  1 845 ;  but  it  seems  that,  some  doubt  having 
arisen  as  to  the  title,  it  was  agreed  that  the  price 
should  be  only  1900/.  instead  of  2100/.,  and  that  was 
the  consideration  of  the  deed  of  1845.  Colvin  was  paid 
off,  and  he  and  Rees  conveyed  to  Williams^  who  is  repre- 
sented by  the  principal  Defendants. 

Afterwards,  Rees  having  died,  W.  Rees^  his  son,  to 
whom  the  remainder  in  fee  was  limited  by  the  deed  of 
Ist  July  1817,  was  advised  that  he  could  make  a  title ; 
that  the  limitation  to  him  was  not  defeated.  He  as- 
signed his  claim  to  the  Plaintiffs,  the  Whitbreads^  and 
they  file  this  bill  to  redeem  the  mortgage. 

(The  bin  also  attempted  a  case  of  fraud  as  to  the  sale, 
the  Plaintiff  claiming  in  that  view,  as  under  W.  Rees^ 
the  son,  as  heir  of  his  father,  to  set  aside  the  sale.  This 
case  was  abandoned  at  the  hearing;  and  properly,  as 
there  is  no  foundation  for  it  whatever.) 

nn2 
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The  only  question  then  is,  whether  the  deed  of  1832 
altered  the  devolution  of  the  equity  of  redempticHi,  or 
whether  the  limitations  of  the  deed  of  the  1st  July 
1817  continued  in  operation. 

Now,  beyond  all  question  the  rule  is  clear^  that  if 
husband  and  wife  concur  in  mortgaging  the  wife^s  estate, 
or  an  estate  in  which  she  has  any  interest,  whether  it 
be  a  right  of  dower  or  an  interest  in  remainder,  or 
otherwise,  primA  facie,  in  the  absence  of  evidence  of  ia- 
.i«ntion  to  the  contrary^  the  wife  is  considered  as  having 
joined  merely  to  secure  the  mortgage  ;  and  the  terms  in 
which  the  equity  of  redemption  is  limited  will  not  aflfect 
her  right. 

Ruscomhe  v.  Hare  was  the  case  of  a  limitation  of 
the  wife^s  estate ;  and  the  House  of  Lords  determined, 
that  she  having  joined,  her  right  in  the  equity  of  re- 
demption remained  unaffected. 

In  Innes  v.  Jackson  Lord  Eldon  puts  it  on  this :  that 
there  is  a  resulting  trust ;  that  although  the  limitation 
is  to  the.  husband  in  fee,  yet  if  it  was  the  wife^s  estate, 
there  is  a  resulting  trust  for  the  wife. 

Now,  in  the  decision  I  come  to  in  this  case,  I  entirely 
adhere  to  that  doctrine,  which  is  clearly  and  well 
established. 


But  it  is  equally  well  established,  that  if  there  is  suffi- 
cient indication  of  an  intention  to  vary  the  limitation  of 
the  equity  of  redemption,  that  intention  will  be  carried 
out.  Nor  is  it  necessary  that  there  should  be  a  q>ecific 
recital  of  intention  :  the  intention  may  be  inferred  with- 
out any  express  recital. 
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Now,  consider  what  was  the  estate  and  interest  of 
Anne  Rees^  the  wife.  By  the  limitations  of  the  deed  of 
Ist  July  1817,  she  had  jointly  with  her  husband  a  power 
to  appoint  by  deed.  Except  that  power,  her  only  inte- 
rest in  the  estate  was  an  estate  for  life  in  remainder 
expectant  on  her  husband's  life  estate ;  if  she  survived 
him,  she  would  become,  under  the  deed  of  1817,  tenant 
for  life  in  possession ;  but  her  interest  under  the  limit- 
ation of  the  equity  of  redemption  in  the  deed  of  1832 
was  an  interest  of  a  higher  kind ;  the  limitation  was  to 
the  husband  and  wife  as  joint  tenants  in  fee ;  so  that  if 
she  had  survived  her  husband,  she  would  have  been 
tenant  in  fee.  She  had  therefore  a  better  estate  under 
the  limitations  of  the  deed  of  1832  than  she  had  under 
that  of  1817 ;  she  had  not  the  less  the  joint  power  of 
conveying,  not  indeed  by  appointment,  but  by  a  deed 
properly  acknowledged.  It  is  not  immaterial  to  consider 
that  the  limitations  of  the  equity  of  redemption  in  the 
mortgage  of  1832,  increased  the  estate  and  interest  of 
the  wife  :  that  in  either  case,  if  she  died  in  the  lifetime 
of  her  husband,  she  took  nothing ;  but  if  she  survived, 
by  the  deed  of  1817  she  would  take  only  a  life  estate ; 
by  the  deed  of  1832  she  would  take  the  fee. 


1853. 

* . ' 

Whitbread 

V. 

Smith. 


There  is  another  point  to  be  considered,  which  is  this : 
the  persons  who  insist  on  their  right  to  have  a  resulting 
trust  declared  for  them  under  the  limitations  of  the 
equity  of  redemption  of  the  deed  of  1832,  are  persons 
claiming  through  W.  Rees  the  son,  who  did  not  join 
in  the  mortgage;  and  I  am  of  opinion  that  no  such 
equity  arises  in  their  favour.  The  estate  of  W.  Rees 
the  son,  under  the  deed  of  1817,  was  liable  to  be  de- 
feated ;  and  by  the  deed  of  1832,  Rees  the  father  and 
his  wife  have  in  terms  defeated  it.     How,  then,  can  he 
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say  there  is  a  resulting  trust  in  his  favour  !  The  equity 
in  Ruscombe  v.  Hare  does  not  exist  here«  In  this  case 
the  person  claiming  it  is  a  person  who  does  not  join,  and 
whose  joining  in  the  mortgage  security  was  not  neces- 
sary. A  person  whose  estate  was  liable  to  be  defeated 
by  the  act  of  another,  and  whose  estate  is  defeated,  has 
no  right  to  claim  a  resulting  trust  in  his  favour. 


The  point  arose  in  Anson  v.  Lee  (a),  which  is  the  same 
sort  of  case  as  this.  In  that  case  there  was  the  same 
right  in  Sir.  O.  Anson  as  there  is  in  this  case  in  Bees 
the  younger.  (The  Vice-chancellor  referred  to  the 
passage  in  the  judgment  on  this  point,  pp.  378  &  379  of 
4  Sim.)  I  accede  entirely  to  the  doctrine  there  laid 
down  ;  that  case  has  always  been  considered  good  law ; 
and  I  think  that  in  principle  it  applies  to  this  case. 

But  here  we  have  a  clear  indication  of  intention,  that 
the  limitation  shall  be  to  the  husband  and  wife,  not  only 
in  the  mortgage  deed,  but  in  the  concurrent  deed  of 
assignment. 

If  the  matter  stood  only  thus,  I  should  be  of  opinion 
that  there  is  a  variation  of  the  limitation  of  the  equity  of 
redemption.  But  there  is  another  ground,  viz.  that  on 
which  Lord  Justice  Knight  Bruce  decided  the  case  of 
Barnett  v.  Wilson  (&). 

Nothing  can  be  more  marked  than  the  variation  of  the 
language  in  the  deeds  in  the  case  before  me.  In  every 
one  of  the  mortgages  made  before  that  of  1832  (except 
the  mortgage  to  Mostyn^  and  the  mortgages  for  terms) 


(a)  4  Sim.  364. 


(6)  2  You.  &  CoU.  407. 
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the  direction  in  the  proviso  for  redemption  is,  that  the 
reconveyance  is  to  be  to  the  uses  of  the  deed  of  ^the  1st 
July  1817.  In  the  deed  of  1832  the  language  is  totally 
varied ;  although  noticing  that  deed,  and  made  under 
the  powers  created  by  it,  the  limitation  of  the  equity  of 
redemption  varies  entirely  from  the  limitations  in  the 
prior  mortgage  deeds.  That  was  the  case  in  Barnett  v. 
fVUsoHy  and  on  that  ground  the  yice-Chancellor  decided 
that  case. 


1853. 

* . ' 

Whitbread 

r. 

Smith. 


On  these  grounds  it  appears  to  me  that  the  deed  of 
May  1832,  reserving  the  equity  of  redemption  to  the 
husband  and  wife,  was  an  exercise  of  the  power  of  ap- 
pointmenty  not  merely  for  the  purpose  of  securing  the 
mortgagee,  but  for  the  purpose  of  appointing  the  fee 
to  themselves.  Consequently  the  claim  of  the  Plaintiff 
cannot  be  supported,  and  the  bill  must  be  dismissed  with 
costs. 
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1853:  Between   JAMES    FOSTER    GROOM,     HENRY 

^  nriune"^        HUNT,    DANIEL    TITMUSS,   and    RICHARD 
. .Ji!!/  OAKLEY,  PlaintiflB  ; 

Vendor  and 

Purchaser,  ^^^ 

Title. 
SpecificPerform-       JAMES  HENRY  JOHN  BOOTH,  Defendant. 

ance, 

.       .  „   ^         This  was  a  special  case  for  the  opinion  of  the  Court. 
-^  and  ^.,  tnis-  ,  ,         ^„  ^ 

tees  of  a  stock      I^  stated  as  follows: — By  a  contract  entered  into  on 

fund  in  trust  for  the  8th  July  1852,  the  Defendant  contracted  for  the 

remainder' over     P^'*chase  from  the  Plaintiff  of  two  freehold  houses,  with 

to  unascertained  garden,  &c.,  at  the  price  of  710/.,  subject  to  printed 

persons,  sold  particulars  and  conditions  of  sale.  To  the  said  contract 
out  part  of  the     '^  ,      ,        .     i  ,.  .  «  „  mi_ 

stock,  and  lent     annexed,  the  sixth  condition  was  as   follows : — '^  Ihe 

it  to  5.,  who  property  comprised  in  these  particulars  is  sold  by  order 
S!^ave*to  V.  ^^  *^®  Court  of  Bankruptcy,  under  the  direction  of  the 
by  way  of  eecu-    assignees  of  John  Knight^  a  bankrupt,  upon  the  petition 

Hty,  and  indem-  ^f  Elizabeth  Hull,  the  equitable  mortgagee,  and  it  is  here- 

nifymg  her,  Kti     ,  i     ,     ,       ,     ,       .  ,         ,     ^ 

equitable  mort-     by  expressly  declared,  that  inasmuch  as  the  Commissioner 

gage  by  deposit,  has  adjudicated  upon  the  said  petition,  all  the  facts  and 
bankrupt  *imd!i  allegations  contained  therein,  or  in  the  order  of  the  said 
and  B'e  assig-  Commissioner  made  thereupon,  shall  be  deemed  and 
nees  applied  to  accepted  by  the  purchaser  As  sufficiently  and  satia- 
from  the  Court  factorily  established,  without  any  further  evidence  or 
of  Bankruptcy,  proof  whatsoever,  nor  shall  any  such  be  requii^.  And 
of  these  facts  *^®  purchaser  shall  pay  the  amount  of  his  or  her  pur- 
but  without  chase-money  and  interest,  if  any,  agreeably  to  these 
making  the  ces- 

tuis  que  trust  of  the  fund  parties,  an  order  for  sale.  They  sold, 
with  a  special  condition  referring  to  the  petition  and  order  in 
Bankruptcy,  that  the  purchaser  should  only  have  the  receipt  and 
conveyance  of  ^.  and  the  assignees.  Held,  that^.  and  the  assignees 
could  make  a  good  tiile  without  the  concurrence  of  the  cestuis  que 
trust  in  the  receipt  or  conveyance. 
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conditions,  to  the  said  JS.  Hull,  whose  receipt  alone  shall  1853. 

be  a  valid  discharge  for  the  same,  and  such  receipt  shall         Groom 
exonerate  the  purchaser  from  seeing  to  or  being  in  any  v. 

way  concerned  about  the  application  or  appropriation  of  Booth. 
the  purchase-money,  or  any  part  thereof,  and  from  all 
responsibility  on  account  of  the  same,  and  that  the  only 
persons  who  shall  be  required  to  join  or  concur  in  the 
conveyance  or  assurance  of  the  property  to  the  purchaser 
shall  be  the  assignees  of  the  said  /•  Knight  and  the  said 
E.  Hulir 

The  Defendant  duly  paid  his  deposit;  but  the  pur- 
chase was  not  completed  on  the  day  agreed  upon,  and 
has  not  yet  been  completed ;  and  the  Defendant,  under 
the  following  circumstances,  and  subject  to  the  declarar 
tion  of  this  Court  to  be  made  in  this  matter,  declines  to 
complete  the  said  purchase. 

The  PlaintifiEs  are  the  assignees  m  bankruptcy  of  one 
/.  Knighif  who  at  and  before  the  time  of  his  making  the 
deposit  hereinafter  mentioned  of  the  title-deeds  of  the 
aforesaid  houses  and  premises  now  contracted  to  be  sold, 
was  seised  thereof  in  fee-simple  in  possession,  free  from 
incumbrances,  and  so  continued  (subject  to  the  said  de- 
posit) up  to  the  time  of  his  bankruptcy  hereinafter 
stated.  That  Samuel  Hull,  by  his  will,  dated  the  19th 
November  1886,  among  other  dispositions  bequeathed 
to  his  wife  Elizdbeih  Hull,  the  sum  of  500/.  stock  in  the 
then  New  3/.  10«.  per  Cent.  Bank  Annuities,  part  of 
the  3950/.  stock  standing  in  the  testator^s  name  in  the 
books  of  the  Governor  and  Company  of  the  Bank  of 
England,  for  her  absolute  use  ;  and  the  said  testator  by 
his  said  will  afterwards  proceeded  in  the  words  and 
figures  following,  that  is  to  say,  ^'  I  give  and  bequeath 
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Gkoom 

9. 

Booth 


unto  my  said  wife  Elizabeth  HuU^  the  interest  and  diYi- 
dends  to  arise  and  grow  due  on  the  sum  of  250(M. 
further  part  of  the  said  sum  of  S960/.  stock  aforesaid, 
for  and  during  her  natural  life ;  and  from  and  imme- 
diately after  her  decease,  I  give  unto  John  Knight^ 
(thereby  meaning  the  said  above-named  John  Knight^ 
since  bankrupt  as  above  stated,)  his  executors,  ad- 
ministrators, and  assigns,  upon  trust,  all  that  princi- 
pal sum  of  2500/.,  equally  to  be  divided  amongst  all  my 
nephews  and  nieces  then  living  \" — viz.,  ''all  the  legiti- 
mate children  of  my  brother  Stephen  Hull,  and  the 
legitinuite  children  of  my  sister  Jane  Bovscott.  And 
also,  unto  all  the  nephews  and  nieces  of  my  said  wife 
Elizabeth  Hull,  namely,  the  legitimate  children  of  my 
sister  Eleanor  Tucker,  and  the  legitimate  children  of 
my  brother  William  Howes,  and  the  legitimate  children 
of  my  brother  Jeremiah  Howes,  and  of  my  sister  Ann 
Wolverton,  my  niece,  the  widow  of  my  late  nephew 
Thomas  Parry,  excepted,  share  and  share  alike/^  And 
the  said  testator  appointed  his  wife  the  said  Elizabeth 
Hull  and  the  said  John  Knight,  since  bankrupt,  execu- 
trix and  executor.  Samuel  Hull  died  on  the  7th  No- 
vember 1843,  and  left  him  surviving  his  widow  Eliza- 
beth Hull,  and  several  nephews  and  nieces,  of  whom 
several  are  married  women;  and  the  said  Eleanor 
Tucker,  William  Howes,  and  Ann  Wolverton,  are  still 
living;  and  on  the  23rd  November  1843,  the  said 
will  was  duly  proved  by  the  said  Elizabeth  Hull  and 
John  Knight,  in  the  proper  ecclesiastical  Court.  The 
2500/.  3/.  105.  per  Cent.  Bank  Annuities  was  trans- 
ferred into  the  names  of  Elizabeth  Hull  and  John 
Knight,  upon  the  trusts  of  the  will.  Subsequently  to 
such  transfer,  and  in  the  month  of  March  1844,  Knight 
requested  Elizabeth  Hull  to  join  with  him  in  selling  out 
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part  of  the  said  Bank  Annuities,  and  to  allow  him  to 
apply  the  proceeds  to  his  own  ose,  upon  his  giving  to 
her  his  promissory  note,  and  depositing  with  her,  by 
way  of  equitable  mortgage,  the  title-deeds  of  the  said 
two  freehold  houses  and  premises,  now  contracted  to  be 
sold,  and  of  which  John  Knight  was  then  seised  in 
fee-simple;  to  which  proposal  Elizabeth  Hull  agreed. 
On  the  14th  March  1844,  Elizabeth  HuU  and  John 
Knight  joined  in  selling  out  1000/.  stock,  part  of  the 
said  2500/.  S/.  10^.  per  Cent.  Bank  Annuities,  and  the 
net  proceeds  of  such  sale,  amounting  to  1020/.  sterling, 
were  paid  to  the  said  John  Knight  and  applied  by  him 
to  his  own  use.  On  the  following  day,  John  Knight 
gave  to  Elizabeth  Hull  his  promissory  note,  dated  the 
15th  March  1844,  for  1000/.  On  the  seme  day,  he  de- 
posited with  Elizabeth  Hull  the  title-deeds  of  the  said 
freehold  houses  and  premises.  At  the  time  of  making 
the  deposit,  John  Knight  also  delivered  to  Elizabeth 
Mull  a  memorandum,  dated  the  14th  March  1844, 
which  was  signed  by  him,  and  was  as  follows : — 
'^  March  14th,  1844.  Memorandum.  This  is  to  cer- 
tify that  the  title-deeds  of  the  houses  situated  at 
Pomona  Place^  King'^s  Road^  Parson's  Green^  Fulham^ 
lately  occupied  by  Mrs.  Wellman^  deceased,  and  others, 
is  placed  in  the  possession  of  Mrs.  Hullf  to  secure  to  her 
the  payment  of  50/.  annually,  for  1000/.  3/.  IO5.  per  Cents, 
drawn  from  the  stock  standing  in  her  name  and  John 
Knighfs^  under  the  will  of  the  late  Mr.  Samuel  JHull^ 
given  to  them  in  trust;  and  the  said  John  Knight  agrees 
to  pay  the  above-named  50/.  half-yearly  unto  Mrs. 
HuUy  for  which  he  has  given  a  bill  for  the  amount. 
Signed,  John  Knight.  To  Mrs.  Hull^  St.  John's, 
Fnlham.^  The  said  deeds  were  deposited  for  the  pur- 
pose of  securing  and  indemnifying  Elizabeth  Hull  in 
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respect  of  the  income]  and  principal  of  the  said  trust* 
monies. 

No  part  of  the  principal  sum  of  1000/.  stock  has  been 
replaced  or  repaid  by  John  Knight^  but  all  interest  in 
respect  thereof,  in  lieu  of  the  dividends  thereof,  has  been 
duly  paid  up  to  the  time  of  the  bankruptcy  of  the  said 
John  Knight.  On  the  4th  November  1851,  John  Knight^ 
with  his  nephew  and  partner,  John  Knight  the  younger* 
were  duly  adjudged  bankrupts ;  and  on  the  same  day, 
the  above-named  Plaintiff  James  Foster  Oroom  was 
^>pointed  official  assignee,  and  the  above-named  Phun- 
ti£&  Henry  Huntj  Daniel  Titmuss,  and  Richard  Oah- 
ley^  have  also  been  duly  chosen  and  appointed  creditors^ 
assignees  of  the  estate  of  the  said  bankrupts.  By  an 
order  of  the  Court  of  Bankruptcy,  made  on  the  25th 
March  1862,  on  the  petition  of  Elizabeth  Hull,  stating 
such  of  the  above-mentioned  matters  as  had  then  taken 
place,  (save  that  the  said  Petitioner  did  not  state  who 
were  the  testator'^s  nephews  and  nieces  then,  or  whether 
they  or  any  of  them  were  or  were  not  infants  or  married 
women,)  and  served  on  the  Plaintii&  as  respondents 
thereto,  it  was  ordered  that  an  account  be  tak^d  of 
the  principal  monies  necessary  to  replace  the  said  sum 
of  1000/.  3/.  4«.  (formerly  3/.  10s.  per  Cent.)  stock,  and 
of  what  was  due  to  the  said  Petitioner  in  respect  of  her 
life  interest  therein;  and  that,  for  that  purpose,  all 
necessary  accounts  should  be  taken,  and  that  the  said 
bouses  and  premises,  the  title-deeds  whereof  had  been 
so  deposited  as  aforesaid,  being  the  houses  and  premises 
now  purchased  by  the  said  Defendant,  should  be  sdd 
by  and  under  the  direction  of  the  said  Plainti£&»  the 
assignees  of  the  said  John  Knighty  and  that  all  proper  par- 
ties should  join  in  such  sale,  and  in  the  conveyance  thereof 
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to  the  purchaser  or  purchasers  thereof;  and  that  the 
monies  to  arise  by  such  sale  should  be  applied  in  the 
first  place  in  payment  of  the  costs  and  expenses  of  such 
sale,  and  incidental  thereto,  and  in  replacing  the  said 
1000/.  3/.  5«.  per  Cent,  stock,  and  afterwards  in  payment 
of  what  should  be  found  due  to  the  said  Elizabeth  Hull^ 
as  aforesaid,  for  interest.  And  it  was  further  ordered, 
that  the  costs  of  all  parties,  of  and  incidental  to  the  said 
petition,  should  be  paid  out  of  the  monies  to  be  pro- 
duced by  such  sale  aforesaid. 


1853. 


Groom 

V, 

Booth. 


The  cettuU  que  trust  of  the  said  sum  of  2500/.,  3/.  5«. 
per  Cent.  Bank  Annuities,  other  than  the  said  JSUzabeth 
Hull,  were  not  served  with  and  did  not  appear  upon  the 
said  petition. 

The  said  houses  and  premises  were  accordingly,  on 
the  8th  of  July  last,  put  up  for  sale  by  auction  by  the 
said  Plaintiife,  and  with  the  concurrence  of  the  said 
Elizabeth  HuU^  and  in  pursuance  of  the  said  order,  at 
the  Auction  Mart,  in  the  City  of  London,  subject  to 
the  conditions  hereinbefore  referred  to,  when  the  De- 
fendant bid  for  and  contracted  to  become  the  purchaser 
thereof,  upon  a  good  title  being  shown,  in  accordance 
with  the  conditions  of  sale. 


Shortly  after  the  said  contract,  and  within  the  time 
limited  for  that  purpose  by  the  conditions  of  sale,  the 
said  Defendant,  by  his  solicitor,  duly  notified  in  writing 
to  the  Plaintifis  or  their  solicitors,  that  he  objected  to 
complete  his  purchase,  on  the  ground,  that  notwiib* 
standing  the  conditions  of  sale,  the  purchaser  must  see 
to  the  application  of  the  purchase-money;  and  he  re- 
quired that   all    the   persons   beneficially  entitled   in 
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Groom  Annuities,  under  the  will  of  the  late  Samuel  HuUy  if 

0.  they  were  persons  ascertained  and  suijurisy  and  also  the 

^^^^'  bankrupts,  should  join  in  the  conveyance. 

That,  in  answer  thereto,  the  solicitors  of  the  Plaintiff, 
on  the  30th  July  last,  by  letter  of  that  date,  stated,  as  the 
fact  is,  that  the  said  bankrupt  would  (if  desired)  join  in 
the  conveyance,  and  that  no  further  objection  is  now 
raised  by  the  Defendant  on  that  point. 

That  the  said  solicitors  of  the  Plaintifls,  in  answer  to 
the  requisition  of  the  said  Defendant,  that  the  persons 
beneficially  entitled  in  remainder  under  the  said  will 
should  concur  in  the  conveyance  to  the  Defendant,  by 
the  same  letter  stated,  that  it  was  intended  to  invest  the 
balance  of  the  purchase-money  after  paying  the  costs,  in 
the  joint  names  of  the  trustees  under  Mr.  HutTs  will,  upon 
the  trusts  therein  contained,  of  the  said  sum  of  2500/. 
stock,  the  said  parties  entitled  thereto  in  remainder 
being  unascertained,  and,  as  to  some  of  them,  under  dis- 
ability, as  hereinbefore  mentioned. 

That  this  offer  and  reply  were  not  considered  by  the 
Defendant  to  be  a  sufficient  compliance  with  his  requisi- 
tion, and  that  some  further  correspondence  ensued,  and 
the  opinions  of  counsel  were  taken  on  both  sides,  but 
without  leading  to  any  adjustment  of  the  question  be- 
tween the  parties ;  and  that,  on  the  29th  of  October  last, 
the  said  Elizabeth  Hull  having  been  advised  by  her 
counsel,  that  if  the  whole  of  the  purchase-money  were 
invested  in  the  names  of  the  said  Elizabeth  Hull  and 
John  Knight  the  elder,  in  the  purchase  of  8/.  6^.  Bank 
Annuities,  to  be  added  to  the  sum  of  1600/.  like  An- 
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nuitieB,  the  residue  of  the  said  sum  of  25O0L  stock,  still 
standing  in  their  names  in  the  book  of  the  Governor  and 
Company  of  the  Bank  of  England^  and  so  to  be  held 
upon  the  trusts  declared  by  the  said  will  concerning  the 
said  sum  of  2500/.  like  Annuities,  so  as  to  repair  the 
breach  of  trust  conunitted  by  the  sale  of  the  said  sum 
of  1000/.  stock  as  aforesaid,  so  far  as  the  said  purchase- 
money  would  extend,  the  said  Defendant  would  clearly 
be  discharged ;  and  such  opinion  having  been  communi* 
cated  to  the  said  Plaintiff's  solicitors,  the  said  solicitors, 
on  behalf  as  well  of  the  said  Plaintiff  as  of  the  said  Eli- 
zabeth Hull^  offered  to  the  Defendant  that  the  whole  of 
the  said  purchase-money  should  be  so  invested,  and  that 
the  purchaser  might  if  he  desired  at  once  make  the  invest^- 
ment  himself^  and  recite  the  same  in  his  conveyance. 
That  one  of  the  purchaser's  requisitions  on  the  title  was, 
for  an  abstract  of  the  petition  on  which  the  said  order 
in  bankruptcy  was  made.  That  a  copy  of  such  petition 
was  first  furnished  to  the  purchaser's  solicitors  on  the 
8th  November,  1852,  and  on  the  15th  November,  1852, 
the  purchaser's  solicitors  further  objected  to  the  title,  on 
the  grounds  that,  under  the  circumstances  disclosed  by 
the  petition,  the  Court  of  Bankruptcy  had  not  jurisdic- 
tion to  make  such  an  order,  as  it  appeared  by  the  petition 
that  the  mortgage-money  was  trust-money,  and  the  order 
was  made  in  the  absence  of  the  parties  entitled  to  the  fund. 
Ultimately,  the  above  special  case  for  the  opinion  of  the 
Court  was  agreed  upon,  and  the  questions  were — 


1853, 


Groom 

V, 

Booth. 


First.  Whether,  under  the  circumstances  aforesaid, 
the  receipt  of  the  said  Elizabeth  Hull  and  the  said 
bankrupt,  in  their  character  of  trustees  of  the  said  will 
of  the  said  Samuel  HulU  is  alone  a  sufficient  discharge 
to  the   Defendant  for  his   aforesaid  purchase-money, 
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Q   ^  veyance  to  the  said  Defendant,  of  the  persons  beneficially 

V.  entitled  in  remainder  to  the  said  sum  of  2500/.,  3/.  5«. 

Booth.  p^^  Cent.  Annuities,  under  the  said  will  as  above  stated. 

Second.  Whether,  under  the  circumstances  aforesaid, 
if  the  net  purchase-money,  after  deducting  the  expenses 
of  and  incident  to  the  sale,  and  the  said  petition  and 
order,  be  invested  by  or  with  the  privity  and  concurrence 
of  the  said  Defendant,  in  the  purchase  of  Bank  3/.  5f, 
per  Cent.  Annuities,  in  the  names  of  the  said  Elizabeth 
Hull  and  John  Knight y  to  be  held  by  them  on  the  trusts 
declared  by  the  said  will  concerning  the  said  sum  of 
2500/.  like  Annuities,  the  said  Defendant,  the  purchaser, 
would  not  be  discharged  from  liability  to  see  further  to 
the  application  of  the  purchase-money,  without  such 
concurrence  in  the  conveyance  to  him  of  the  said  persons 
so  beneficially  entitled  as  aforesaid.  And  if  the  Court 
should  be  of  opinion  that  such  investment  of  the  said 
purchase-money  will  not  discharge  the  purchaser  from 
such  liability,  then,  whether,  if  under  the  circumstances 
aforesaid,  the  whole  of  the  said  purchase-money,  without 
making  any  such  deduction  therefrom  as  aforesaid,  be 
invested  in  the  manner  and  upon  the  trusts  hereinbefore 
mentioned,  the  said  Defendant  will  or  will  not  be  dis- 
charged. 

Third.  Whether,  under  the  circumstances  herein- 
before stated,  such  a  title  has  been  shown  in  the  vendors, 
or  offered  to  the  purchaser,  as  this  Honourable  Court 
would  compel  a  purchaser  to  accept ;  and  whether  the 
purchaser  is  or  not  bound  to  complete  his  purchase,  and 
specifically  to  perform  his  said  contract,  on  one  and  which 
of  the  investments  above-mentioned  being  made. 


CASES   IN  CHANCERY. 
The  case  now  came  on  to  be  argued. 

Mr.  Bacon  and  Mr.  Hadden^  for  the  Plainti&. 

They  relied  on  the  sixth  condition,  and  the  order  in 
Bankruptcy.  The  condition  has  been  accepted  by  the 
purchaser,  and  whether  originally  a  proper  one  or  not, 
it  is  binding  on  the  purchaser. 

But  besides,  a  vendor  may  stipulate  to  sell  on  any 
terms  {Freme  v.  WrighUa)).  That  was,  like  this,  a 
case  of  assignees  of  a  bankrupt  selling  under  whatever 
title  he  had.  If  the  purchaser  knows  that  the  vendor 
is  a  trustee  or  assignee,  he  is  bound  ;  and  here  the  pur- 
chaser had  clear  notice  of  the  vendors  being  trustees. 
(They  cited  also  Hume  v.  Bentley(b\  Wilkinson  v. 
Hartley  (c).  Franco  v.  Franco  (d).)  But,  assuming  that 
the  condition  of  sale  does  not  bind  the  purchaser, 
the  case  is  clear,  that  where  there  is  a  trust  for  sale, 
express  or  implied,  there  is  implied  power  in  the  trustees 
to  give  a  discharge  (3  Sugd.  Vend.  &  Pur.  10th  edit, 
p.  156,  8.  1,  c.  17,  Bredon  v.  Bredon  (e).) 

Mr.  Danielle  for  the  purchaser. 

This  is  a  case  of  a  clear  breach  of  trust  by  the  bank- 
rupt and  Mrs.  Hullj  which  is  not  shown,  or  in  any  way 
referred  to  by  the  conditions  of  sale.  Under  the  terms 
of  the  will,  there  are  no  powers  to  vary  securities.  By 
the  act  of  both  the  trustees,  in  breach  of  the  trusts, 
Mrs.  Hun  and  the  bankrupt  have  fastened  on  the  real 
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1853.  estate,  deposited  with  Mrs.  HuU^  the  trusts  of  the  trust 

Groom        ®»^*®- 

V. 

Booth.  rpj^^  |^j  stands  in  the  pbice  of  the  original  trust  fond, 

the  stock ;  and  there  is  no  power  or  authority  in  the 
bankrupt  and  Mrs.  Hull  to  part  with  the  land,  if  the 
cestuis  que  trust  choose  to  adopt  it  as  their  trust  pro- 
perty. 

The  assignees  are  the  legal  owners ;  the  parties  bene- 
ficially entitled  to  the  original  fund  are  the  equitable 
owners. 

The  cases  cited  on  the  other  side  were  cases  of  trusts 
for  sale,  created  by  the  instrument  which  gave  the  equit- 
able estate,  and  the  only  question  was,  whether  there 
was  an  implied  power  to  give  receipts.  They  do  not  apply 
to  this  case,  where  there  is  no  power  to  sell.  (They  re- 
ferred to  8vffd.  Vend.  &  Pur.  11th  edit.  p.  848.)  Sir 
E.  Sugden  there  treats  the  doctrine  thus:  that  where 
trustees  lend  on  the  security  of  real  estate  in  pursuance 
of  their  trusts  and  it  is  necessary  to  sell,  there  is  an 
implied  power  to  give  receipts. 

In  the  case  cited  by  Sir  E.  Sugden  there  was  no 
express  power  to  sell ;  here  it  is  much  stronger,  for  there 
is  here  a  clear  breach  of  trust.  This  is  not  a  question 
between  Mrs.  HuU  and  the  bankrupt's  estate,  but  be- 
tween her  and  the  cestuis  que  trust.  At  any  rate,  it 
would  be  a  clear  breach  of  trust  to  pay  the  costs  of  the 
petition  to  the  Court  of  Bankruptcy  out  of  the  purchase- 
money — that  cannot  be  permitted.  As  to  the  con- 
dition of  sale  binding  the  purchaser,  it  cannot  bind 
him  to  accept  a  title  on  the  face  of  it  bad,  Warren  v. 
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Richardson  {a).    Again,  as  to  the  nature  of  the  con-  1853. 

dition,   the  Plaintiff  has  cautiously  avoided  disclosing         Groom 
that  this  was  a  case  of  trustees  and  cestui  que  trust,  v. 

and  treats  it  as  merely  a  ease  of  mortgagee  and  assignees  ^ootb. 
of  mortgagor.  The  condition  is  ambiguous ;  it  is  not 
clear  whether  it  meant  to  discharge  the  purchaser  by  the 
receipt  of  Mrs.  HuUy  as  against  the  assignees  only,  or 
as  against  the  cestuis  que  trust ;  the  condition  does  not 
with  any  clearness  point  to  the  true  difficulty;  it  is 
therefore  a  fraud  on  the  purchaser.  Such  conditions 
must  be  construed  strictly.  (He  referred  to  Southby 
T.  Hutt  (&),  to  show  the  extent  to  which  stringent 
conditions  of  sale  would  be  held  binding.) 

Mr.  Martindale  with  him. 

The  purchaser  has  notice  that  there  was  originally 
a  breach  of  trust ;  he  has  also  notice  that  it  is  intended 
to  apply  part  of  the  purchase-money,  in  breach  of  the 
trust.  He  cannot  safely  pay  the  money  under  such  cir- 
cumstances on  the  receipt  of  the  trustees. 

Then  it  is  said,  that  this  is  a  question  of  conveyance 
and  not  of  title ;  that  point  is  decided  by  Forbes  v.  Pea- 
cock  (c)|  which  on  that  point  has  not  been  overruled  or 
questioned.  The  consequence  of  the  mode  of  investment 
adopted  by  the  trustees,  without  any  power  to  make  it, 
was  that  the  estate  given  as  a  pledge  by  one  of  the  trus- 
tees to  the  other,  was  made  part  of  the  trust  estate,  at  the 
option  of  the  cestuis  que  trust.  The  original  fund  was 
not  Mrs.  HulFs,  but  the  trustees*,  and  the  security  taken 
inured  for  the  benefit  of  the  trust  estate.  Mrs.  HuU 
had  therefore  no  right  to  go  to  the  Court  of  Bankruptcy 

(a)  1  Y.  Exch.  1.  (b)  2  Myl.  &  Or.  212. 

(c)  12  Sim.  528. 
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to  get  an  order  for  sale.    (He  referred  to  Foshrook  v. 
Balguyifl).) 

The  petition  in  bankruptcy,  moreover,  did  not  show 
to  the  purchaser  that  the  trustees  had  no  power  to  seD, 
and  give  receipts,  nor  that  they  had  committed  a  breach 
of  trust.  The  sixth  condition  of  sale  was  fraudulent, 
because  neither  by  itself  nor  connecting  it  with  the  peti- 
tion, is  it  shown  what  was  the  true  ground  of  the  re- 
striction. 

Again,  the  order  for  sale  is  the  Plaintiffs^  only  titlei 
if  it  be  a  title,  to  sell ;  and  it  does  not  give  them  a  right 
to  insert  special  conditions.  The  terms  of  the  order 
require  that  all  proper  parties  shall  join ;  the  condition  of 
sale  is,  therefore,  in  direct  contradiction  to  the  order, 
which,  as  observed,  was  the  only  title  of  the  Plaintiffi. 

As  to  Wilkinson  v.  Hartley^  the  Master  of  the  Bolls 
decided  that  case  solely  on  the  ground  that  he  was  con- 
cluded by  the  decree,  which  directed  the  contract  to  be 
carried  into  effect,  and  he  treated  the  condition  of  sale 
as  part  of  the  contract.  As  to  Hume  v.  Bentley^  this 
case  comes  within  the  doctrine  there  laid  down,  as  to 
a  fraudulent  condition  of  sale. 

Mr.  Bacon,  in  reply.  • 

The  case  is  stated  on  the  other  side  as  if  the  security 
when  taken  was  to  be  treated  as  part  of  the  testator's 
estate.  That  is  not  so;  it  is  not  charged  as  the  testa- 
tor's estate  would  have  been.  The  very  statement  of  the 
parties  to  the  mortgage  is,  that  it  was  given  to  Mrs.  Hull 
as  an  indemnity ;  then  Knight  becomes  bankrupt,  and 

(«)  1  Myl.  &  K.  226. 
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Mrs.  Hull  is  simply  an  equitable  mortgagee,  having  a     ,     ^^^^*    ^ 

right  to  realise.     The  security  was  given  to  her  alone,         Groom 

as  her  personal  security.  ^  ^- 

'^  ^  Booth. 

The  order  of  the  Court  of  Bankruptcy  fastens  on  the 
proceeds  the  character  of  trust-money. 

^anco  V.  Franco  (a)  is  directly  applicable ;  that  case 
decides,  that  on  one  of  two  trustees,  both  being  parties 
to  a  breach,  coming  against  the  other,  to  have  the  trust 
fund  made  good  to  him,  the  cestuisque  trust  are  not 
necessary  parties ;  that  is  the  case  here,  that  is  precisely 
what  was  decided  and  done  by  the  Court  of  Bankruptcy 
in  ordering  the  sale,  and  that  Court  had  full  jurisdiction. 
The  petitioner  stated  the  whole  case  to  the  Commis- 
sioner. The  case  then  is  simply  this,  a  sale  under  the 
order  of  the  Commissioner,  exactly  consistent  with 
Franco  v.  Franco^  the  sale  being,  according  to  the  prac- 
tice, committed  to  the  assignee. 

The  argument  is,  that  no  Court  had  power  to  sell  in 
the  absence  of  the  cestuis  que  trust.  If  that  were  the 
consequence,  the  security  might  remain  unrealised.  If 
Mrs.  Hull  had  filed  a  bill  against  Knight  before  the 
bankruptcy,  she  might  clearly  have  had  a  decree  without 
the  cestuis  que  trust,  according  to  Franco  v.  Franco. 
Then  as  to  the  condition  of  sale,  it  is  said  that  it  with- 
draws the  attention  of  the  purchaser  from  the  true 
difficulty.  The  condition  does  give  him  notice  of  the 
petition.  If  he  had  asked  for  that,  he  would  have  seen 
the  whole  case.  Southby  v.  Hutt  does  not  apply  here. 
There  is  neither  misrepresentation  nor  concealment; 

(a)  3  Ves.  75. 
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1853.  Wilkinson  v.  Hartley  is  expressly  this  case,  as  to  the 

Groom         purchase  being  concluded  by  the  condition  of  sale. 

V, 

Booth.  fjtjj^  meaning  of  the  condition  here  is,  you  must  take 

the  title  of  the  equitable  mortgagee.  Then  it  is,  said, 
that  if  a  title  on  the  face  of  it  is  bad,  it  will  not  be 
forced  on  the  purchaser.  But  here  the  title  is  not  bad. 
It  is  a  mere  question  of  the  purchaser  looking  to  the 
application  of  the  money ^  and  of  the  concurrence  of  the 
cestuis  que  trust. 

The  Court  is  in  fact  asked  to  consider  this  estate  as 
trust  estate,  and  for  that  purpose  a  passage  in  Svgd.^ 
Vend,  k  Pur.  p.  848,  is  referred  to.  It  is  argued  as  if 
this  was  an  investment ;  and  that,  there  being  no  power 
to  vary  the  securities,  the  trustees  cannot  realise.  That 
would  be  most  mischievous  to  the  cestuis  que  trust. 

Then,  as  to  the  order  to  pay  the  costs  of  the  petition 
in  the  bankruptcy.  If  that  order  was — and  it  was — the 
only  lawful  mode  in  which  the  sale  could  be  effected,  the 
order  for  the  costs  was  an  incident  to  the  principal 
order,  and  was  proper. 

The  Vicb-Chanoellor. 
In  this  case  the  question  is,  whether  certain  freehold 
estates  which  belonged  to  the  bankrupt  Knight^  and 
which  have  been  ordered  to  be  sold  by  the  Commissioner 
in  bankruptcy,  are  in  such  a  condition  that  a  good  title 
can  be  made ;  or  whether,  if  the  title  is  not  absolutely 
bad,  it  is  at  least  so  doubtful,  that  this  Court  will  not 
force  it  on  a  purchaser. 

That  the  Commissioner  had  power  to  direct  a  sale 
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of  the  bankrupt's  estate  properly  so  called,  is  not  in 
controversy.  But  it  is  said  this  was  not  the  bankrupt's 
estate,  but  an  estate  on  which  a  trust  was  fastened,  in 
consequence  of  the  improper  sale  of  trust  stock  vested 
in  the  bankrupt  and  Mrs.  Hull  as  trustees,  and  tiie  in- 
vestment of  Uie  produce  on  the  security  of  these  pre- 
mises; and  then  it  is  contended  that  other  persons  be- 
sides the  bankrupt  had  an  interest  in  them  ;  and  it  is  said 
that  Mrs.  HuU^  on  petitioning  for  the  sale  of  the  estate, 
ought  not  to  have  obtained  the  order  for  sale  in  the 
Absence  of  the  parties  beneficiaUy  interested  in  the  trust 
fund,  the  produce  of  which  was  invested  on  the  security 
of  this  property ;  and  it  is  further  contended,  that  even 
if  the  Commissioner  had  power  to  make  the  order,  yet 
that  a  good  title  cannot  be  made  unless  all  the  cesiuis 
que  trust  concur  in  conveying. 


1853. 


Groom 

V, 

Booth. 


These  are,  I  think,  the  objections  made  by  the  pur- 
chaser;  and  if  either  of  them  is  valid,  a  clear  title  cannot 
be  made. 

Now,  the  argument  of  the  purchaser  proceeds  entirely 
on  this,  that  this  is  a  case  in  which  certain  moneys 
arising  from  the  sale  of  a  trust  fund  have  been  invested 
on  the  security  of  these  premises.  But  it. appears  to 
me  that  that  argument  is  without  foundation ;  and  that 
not  only  the  ^tition  to  the  Commissioner,  but  the  state- 
ments of  the  special  case,  displace  that  argument.  (The 
Vice-chancellor  referred  to  the  passages  in  the  special 
case  {ante,  p.  650-1).) 


The  former  part  of  that  statement  would  leave  it  in 
doubt  whether  the  mortgage  was  intended  as  a  security 
for  the  cesiuis  que  trusty  or  for  Mrs.  MuU  personally. 
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1853.  (The  Vice-Chancellor  then  referred  to  the  memorandum 

Groom         (P*  ^^^)0     Now,  in  terms  this  is  a  deposit  to  secure 
V.  the  payment  of  50/.  a-year  to  Mrs.  Hull.     However, 

JSoorn.  j|.  ^^  agreed  between  the  parties  that  it  was  intended 
as  a  security  to  her  for  the  repbicing  of  the  principal 
fund.  And  then  follows  this  statement : — **  The  said 
deeds  were  deposited,^  &c.  (The  Vice-Chancellor  re- 
ferred to  the  passage  (p.  551).)  The  parties  therefore 
agreed  that  it  was  a  deposit  to  secure  and  indemnify 
Mrs.  Hull.  The  meaning  of  it  is  plainly  this :  Mrs.  Hull 
has  concurred  in  the  breach  of  trust;  both  she  and 
Mr.  Knight  were,  and  each  of  them  was  liable ;  as  be- 
tween them,  Knight  admits  that  he  ought  to  replace  the 
fund,  and  to  indemnify  her,  and  he  gives  her  this  deposit 
for  indemnifying  her. 

That  is  also  the  statement  in  the  petition  for  sale, 
which,  according  to  the  sixth  condition  of  sale,  is  to  be 
taken  to  be  true.  « 

The  1000/.  stock  never  was  replaced.  (The  Vice- 
Chancellor  then  referred  to  the  order  made  on  the 
petition  in  bankruptcy  (p.  552) ). 

None  of  the  cestuis  que  trust  except  Mrs.  HvU  were^ 
it  seems,  served  with  the  petition.  The  premises  were 
put  up  for  sale,  under  several  conditions  of  sale,  among 
which  was  Uie  sixth  {ante,  p.  548).  The  purchaser  at- 
tended, and  was  declared  purchaser  for  710/. 

Now,  the  first  point  is  this :  Was  this  transaction  an 
investment  of  the  trust-moneys  on  the  security  of  the 
property  in  question !  I  think  it  was  not.  It  was  not 
an  investment  of  the  trust-money  at  all.    The  security 
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was  not  given  to  secure  the  trust-money,  but  as  an  in- 
demnity by  one  trustee  to  another  trustee  joining  in 
committing  a  breach  of  trust,  against  any  loss  which 
might  be  incurred  by  the  trustee  so  concurring  in  the 
breach  of  trust.  On  that  ground,  I  should  be  of  opinion 
that  there  is  no  foundation  for  the  objection  made  by  the 
purchaser ;  and  I  think  that  the  purchaser,  paying  his 
money  to  Mrs.  HuUy  (still  more  if  the  purchase-money 
be,  as  it  is  proposed,  invested  in  the  names  of  the  two 
trusj^ees,)  and  taking  his  conveyance  from  the  assignees 
of  Knight  and  from  Mrs.  Hull^  could  not  be  touched  in 
any  manner  hereafter  by  the  cestuis  que  trust  of  the 
original  trust  fund. 


1853. 


Groom 
Booth. 


But  the  case  goes  further.  The  sixth  condition,  it  is 
contended,  is  so  framed  as  to  mislead  the  purchaser — to 
keep  out  of  sight,  although  professing  to  describe,  the 
facts ;  and  if  that  were  so,  this  Court  would  certainly 
not  enforce  such  a  condition.  I  agree  also  in  the  pro- 
position, that  if  enforcing  the  performance  of  this  con- 
tract would  cause  a  breach  of  trust,  this  Court  would 
not  enforce  it. 


But,  firstly,  as  to  the  condition  of  sale,  although  it 
might  certainly  on  the  face  of  it,  at  the  expense  of  great 
and  unnecessary  length,  have  set  out  the  statements  of 
the  petition,  yet  as  it  provides  that  all  the  facts  stated 
in  the  petition  shall  be  taken  to  be  true,  how  can  it  be 
said  that  there  is  any  concealment !  The  purchaser  is 
required  by  it  to  take  such  title  as  Mrs.  Hull  and  the 
assignees  can  give.  He  is  told  that  all  the  statements 
in  the  petition  are  to  be  taken  to  be  true.  This  was  an 
invitation  to  the  purchaser  to  say,  ^'  If  am  to  be  bound 
by  those  facts,  let  me  see  the  petition."    There  is  in 
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1853.  this  case  indeed  no  allegation,  and  nothing  to  diow  that 

Groom         ^^®  purchaser  did  not  actually  see  the  petition ;  but, 
9.  however  that  may  be,  he  had  distinct  notice  of  it,  and 

Booth*  might  have  called  for  it  before  he  entered  into  the  con- 
tract. I  am  of  opinion  that  the  sixth  condition  contains 
no  suggestion  from  which  any  inference  of  concealment 
or  fraud  can  be  collected. 

Will,  then,  enforcing  the  purchase  under  this  sixth 
condition  be,  or  lead  to  a  breach  of  trust?  It  is^d 
that  it  will,  because  that  condition  of  sale  involved  the 
application  of  the  produce  of  the  sale  in  paying  the  costs 
of  the  petition  in  bankruptcy,  and  that,  it  is  said,  will  be 
a  misapplication  of  the  money. 

Now  I  do  not  see  how  that  would  be  a  nusappropria- 
tion  of  the  money,  even  if  the  transaction  had  been  an 
investment  of  the  trust-money  on  the  security  of  the 
mortgage ;  for  if  it  was  the  necessary  and  legal  ooune  of 
proceeding  to  apply  to  the  Court  of  Bankruptcy  to  realise 
the  estate,  it  would  not  be  a  breach  of  trust  for  that 
Court  to  order  the  costs  to  be  paid  out  of  the  fund. 
But  it  was  simply  an  indemnity,  and  it  was  therefore 
right  and  just  that  the  costs  of  the  petition  should  be 
paid  out  of  the  trust  fund,  and  it  will  be  no  breach  of 
trust  to  make  that  application  of  a  portion  of  it. 

I  may  also  observe,  that  the  sixth  condition  of  sale,  so 
far  from  being  objectionable,  was  a  perfectly  reasonable 
one  under  the  circumstances  set  out  in  this  case ;  for  the 
case  states  facts,  according  to  which  it  cannot  without 
great  difficulty  be  ascertained  who  are  the  cestuis  que 
trust  of  the  fund ;  it  was  therefore  a  very  reasonable  pro- 
vision to  make,  that  Mrs.  HtiU  should  receive  the  pur- 
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chase-money  and  give  a  receipt,  not  requiring  the  con-  1853. 

currence  of  any  other  person.     The  very  terms  of  the  Groom 

condition  invited  the  attention  of  the  purchaser  to  the  v. 

facts,  and  it  is  not  for  him  now  to  compUun  that  Booth. 
there  was  any  deception. 

There  remains  the  question  whether  the  Commissioner 
had  jurisdiction.    The  argument  is,  that  admitting  he 
had  jurisdiction  if  all  the  cestuis  que  trust  joined,  he  had 
none  in  their  absence.    Now  I  am  of  opinion  that  he 
had  a  right  to  make  the  order  without  the  cestuis  que 
trust  being  before  him.    He  had  the  petition  that  stated 
the  circumstances  of  the  case;  showing  what  were  the 
transactions  in  respect  of  which  the  security  was  given 
to  Mrs.  Hull;  showing  the  breach  of  trust  by  Knight 
and  Mrs.  Hull;  and  showing  that  there  were  cestuis 
que  trust,  who  were  not  before  him.     I  think  the  prin- 
ciple of  Franco  v.  Franco  was  a  distinct  authority  for 
his  proceeding ;  for  if  this  Court  would,  in  Franco  v. 
Franco,  dispense  with  the  presence  of  the  cestuis  que 
trust  and  overrule  the  demurrer,  the  Commissioner  in 
Bankruptcy,  who  clearly  had  the  jurisdiction  of  ordering 
a  sale,  might  make  the  order  without  the  presence  of 
cestuis  que  trust. 

I  am  of  opinion  therefore.  Firstly — ^that  the  Commis- 
sioner had  jurisdiction,  and  made  a  proper  order  in 
directing  the  sale,  and  in  directing  the  costs  to  be  paid 
out  of  the  trust  fund ;  Secondly — That  it  was  competent 
and  proper  for  Mrs.  Hull  and  the  assignees  to  insert  the 
sixth  condition  of  sale;  Thirdly — That  that  condition 
is  free  from  the  objection  made  to  it;  and  Fourthly — 
that  a  good  title  can  be  made  by  Mrs.  Hull  and  the 
assignees  of  the  bankrupt  conveying  without  the  cestuis 
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1853.  que  trust  joining  in  the  conveyance  or  in  giving  a 

'  Groom  '     "««'?*• 

V, 

Booth.  rpj^^  specific  questions  in  the  special  case  were  directed 

to  be  answered  accordingly. 

The  First,  affirmatively. 

The  Second,  affirmatively  as  to  the  first  alternative, 
which  rendered  it  unnecessary  to  answer  the  second 
alternative. 

The  Third,  affirmatively. 
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1853: 
Bbtwbbn  THOMAS  HERMITAGE  DAY,  of  Roche»-     2nd  and  3rd 

ter,  in  the  County  of  Kent,  Banker,  PUuntiff ;  ,    ^^^'    , 

WiU. 
AND  Canttruetum, 

Annuities. 

EDWARD  DAY,  JOHN  DAVID  DAY,  ANNA  TestatoT^ve 
MARY  DAY,    HENRY  HOOPER    DAY   and  Wa  residue  to 
MARGARET  ELIZABETH  DAY,  the  three  in-  JJ*dTft«^h^^^^^ 
fant  Children  of  DAVID  JOHN  DAY,  deceased,  by  decease  one- 
JOHN  TONGE,  their  marital  Uncle  and  Guardian;  ^^^^^  ^^i*  ^ 
MARY  ELIZABETH  DAY,  Widow,  the  Adminis-  hh  cbUdrenV  he 
tratrix  of  DAVID  GEORGE  DAY,  deceased,  an-  gave  the  other 
other  Child  of  the  said  DAVID  JOHN  DAY,  de-  JJ^d^utSSS- 
ceased;  CHARLES  JAMES  FRANKLIN  NEW-  yemmentaHT 
TON  and  PENELOPE  his   Wife,    PENELOPE  naities  for  his 
SMITH    DESPARD    NEWTON    and    ISABEL  to°b^paSinto 
OWEN  NEWTON,  the  infant  Children  of  the  said  his  hands  from 
PENELOPE,  by  WiUiam  Camegy,  their  Guardian;  Shout  power 
and  MARY  ELIZABETH  DAY,  the  Widow  of  the  of  anticipation ; 

said  John  Day,  deceased.  Defendants.  with  a  limitation 

over  m  the  eyent 

X  HIS  was  a  special  case  for  the  opinion  of  the  Court,  bankrupt,  msol- 
It  stated  as  follows : — David  Hermitage  Day,  late  of  \en^  &c.,  in  the 
Rochester,  by  his  will,  bearing  date  the  29th  day  of  June  ^^^jtor  ol  2ur 
1842,  after  giving  certain  specific  and  pecuniary  legacies,  his  death.    A, 
gave,  devised,  and  bequeathed  all  his  freehold,  copyhold,  ^}^  "1*1*®  ^^®" 
and  leasehold  messuages,  tenements,  lands  and  hereditar  nant-for-life 
ments,  with  their  appurtenances,  and  all  the  residue  of  his  i^ot  having  been 
personal  estate  and  eflects  whatsoever,  unto  his  wife  ilfary  j^^u  ^^  i.^* 
Ann  Day,  and  his  sons,  Thos.  Hermitage  Day,  James  representatives 
Day,  and  the  Rev.  John  Day,  their  heirs,  executors,  "^^^^^^^  ^ 
administrators,  and  assigns,  upon  trust,  to  pay  the  annual  the  residue. 


670  CASES  IN  CHANCERY. 

1853.  proceeds  thereof  to  his  wife,  the  said  JIf.  A.  Day^  for  her 

Day  '^^®'  ^^^  after  her  decease,  upon  trust,  for  sale  and  cod- 

V.  version,  and  to  stand  possessed  of  his  said  residuary 

'^^^*  estate.    As  to  one  seventh  part  thereof,  in  trust  for  the 

said  Thomas  Hermitage  Day  absolutely*    As  to  another 
seventh  part,  in  trust  for  the  testator's  son,  Edward 
Day^  absolutely.    As  to  another  seventh,  in  trust  for 
the  said  Jcunes  Day  absolutely.    As  to  another  seventh, 
in  trust  for  the  said  John  David  Day  absolutely.    As  to 
another  seventh,  in  trust  for  such  of  the  childr^  of  the 
testator's  deceased  son,  David  John  Day,  as,  being  a 
son  or  sons,  should  attain  the  age  of  twenty-one  yeara, 
or,  being  a  daughter  or  daughters,  should  attain  that 
age  or  marry.    As  to  another  seventh,  upon  trust  to  lay 
out  and  invest  tiie  same  in  the  purchase  of  a  govemmeDt 
annuity  for  the  life  of  the  testator's  son  Charles  Day, 
and  upon  further  trust  to  pay  such  annuity  when  and  as 
the  same  shall  become  payable,  to  him  my  said  son, 
Charles  Day,  but  not  by  way  of  anticipation,  to  him  my 
said  son,  Charles  Day,  for  his  life,  for  his  own  use. 
But  the  testator  declared,  that  in  case  his  said  son 
Charles  Day  should  have  assigned,  incumbered,  or  in 
any  manner  disposed  of  or  anticipated,  or  should  at  any 
time  or  times  thereafter  assign,  incumber,  or  in  any 
manner  dispose  of  or  anticipate  the  said  annuity  so  to  be 
purchased  as  aforesaid,  or  any  part  thereof,  or  in  case 
his  said  son  Charles  Day  should  at  any  time  or  times 
thereafter,  and  either  before  or  after  his  the  said  testar 
tor's  death,  become  bankrupt,  or  take  the  benefit  of  any 
Act  of  Parliament  for  the  relief  of  insolvent  debtors,  or 
do  or  cause  to  be  done  any  other  act,  deed,  or  thing 
which  could,  should,  or  might  affect  or  incumber  the  said 
annuity,  then,  and  in  any  or  either  of  the  said  cases,  the 
said  testator  declared  and  directed  that  the  trustees  or 
trustee  for  the  time  being  of  that  his  will  should  thence- 
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forth  hold  and  stand  possessed  of  the  said  annuity,  upon  1853. 

trust  for  his  sons,  Thomas  H.  Day^  James  Day^  and  p^^ 

John  David  Day^  their  executors,  administrators,  or  v 

aadgns,  for  their  own  use.     And  as  to  the  remaining  ^^^* 

seventh,  in  trust  for  Penelope  Newton^  for  her  life,  for 
her  separate  use,  without  power  of  anticipation,  and 
after  her  decease,  for  such  of  her  children  as,  being  a 
son  or  sons,  should  attain  the  age  of  twenty-one  years, 
or,  being  a  daughter  or  daughters,  should  attain  that 
age  or  marry,  with  a  gift  over ;  in  default  of  such  chil- 
dren, to  the  said  Thomas  H.  Day^  Edward  Day^  James 
JDay^  and  John  D.  Day  equally.  And  the  said  testator 
appointed  his  sud  wife  and  his  sons,  the  said  T  H.  Day^ 
James  Day^  and  J.  D.  Day  executrix  and  executors  of 
his  siud  will. 

The  testator,  David  H.  Day,  died  on  the  5th  day  of 
June  1843,  leaving  the  said  Mary  Ann  Day  his  widow, 
and  his  will  was  proved  by  the  said  Thomas  H.  Day 
alone,  in  the  Prerogative  Court  of  Canterbury,  on  the 
29th  day  of  June  1843.  Charles  Day  survived  the  tes- 
tator, D.  H.  Day 9  and  died  on  the  23rd  day  of  January 
1844,  in  the  lifetime  of  the  said  Mary  Ann  Day,  the , 
widow.  He  never  did  any  of  the  acts  upon  which  the 
said  will  provides  that  his  annuity  should  pass  over  to  his 
three  brothers,  and  his  estate  was  perfectly  solvent  at 
the  time  of  his  death.  He  made  his  will  on  the  28th 
day  of  August  1841,  and  appointed  the  said  Edward 
Day  and  James  Day  the  executors  thereof;  and  the 
said  Edward  Day  alone  proved  the  same  in  the  Prero- 
gative Court  of  Canterbury,  on  the  15th  day  of  February 
1844. 

The  said  Mary  Ann  Day,  the  widow,  died  on  the 
26th  day  of  February  1852,  and  by  her  will,  dated  the 
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1853.  24th  day  of  October  1851,  appointed  the  said  Thoma$ 

p^Y  Hermitage  Day  and  David  John  Day  executors  thereof, 

9.  who  proved  the  same  in  the  Prerogative  Court  of  Cbm- 

^^^-  terbury,  on  the  5th  day  of  April  1852.    The  testator, 

David  H.  Day^  had  no  real  estate  vested  in  him  at  the 

time  of  his  death. 

Under  these  circumstances,  it  is  doubted  who  is  entitled 
to  the  one-seventh  share  of  the  testator^s  residuary  per- 
sonal estate  which  was  given  for  the  purpose  of  purchasing 
an  annuity  for  Charles  Day,  and  which,  under  the  cir- 
cumstances aforesaid,  had  not  been  so  laid  out,  and  the 
same  is  now  claimed  by  four  classes  of  persons. 

1st.  The  persons  to  whom  the  annuity  is  given  over 
in  the  events  mentioned  in  the  will  of  the  testator,  D. 
J7.  Dayy  or  their  representatives. 

2nd.  The  persons  who  at  the  death  of  D.  H.  Day 
were  entitled  to  his  personal  estate  as  in  case  of  intes- 
tacy, or  their  representatives. 

3rd.  The  other  residuary  legatees  of  the  testator  D. 
H.  Day  J  or  their  representatives. 

4th.  The  personal  representatives  of  Charles  Day. 

The  first  of  these  classes  consists  of  the  Plaintiff  Thos. 
H.  Dayy  in  his  own  right ;  the  Defendant,  John  David 
Day,  and  the  Plaintiff,  T.  H.  Day^  being  the  legal  per- 
sonal representatives  of  James  Day^  who  survived  the 
testator,  but  died  some  time  since. 

The  second  class  consists  of  the  Plaintiff  Thomas  H. 
Day^  and  the  Defendant  John  Day^  as  the  legal  personal 


CASES  IN  CHANCERY.  57S 

representatives  of  the  said  Mary  Ann  Day^  the  widow  ;  1853. 

the  Defendants  Anna  Mary  Day^  H.  Hooper  Day,  and  j^^^ 

Margaret  Elisabeth  Day  (being  the  only  children  of  the  v. 

said  David  John  Day^  except  one  other,  David  Oeorge  ^^y.> 

Day^  who  survived  the  testator,  but  died  in  his  infancy), 
the  Defendant  Mary  Elizabeth  Day  (the  mother  of  the 
said  David  George  Day)^  and  who  is  the  legal  personal 
representative  of  the  said  David  Oeorge  Day;  the 
Plaintiff  Thomas  Hermitage  Day  in  his  own  right,  the 
Defendant  Edward  Day  in  his  own  right,  the  Defendant 
John  D.  Day  in  his  own  right,  the  Defendant  Edward 
Dayy  as  the  sole  surviving  executor  of  the  said  Charles 
Day,  and  the  Defendants  Penelope  Newton,  and  her 
husband  the  said  Defendant  Charles  James  Franklin 
Newton, 

The  third  class  consists  of  the  Plaintiff  TTiomas  Her^ 
milage  Day,  in  his  own  right ;  the  Defendant  Edward 
Day,  in  his  own  right ;  the  Plaintiff  Thomas  H.  Day, 
as  the  legal  personal  representative  of  the  said  James 
Day;  the  Defendant  John  David  Day,  in  his  own 
right;  and  the  Defendants  Anna  Mary  Day,  Henry 
Hooper  Day,  Margaret  Elizabeth  Day,  Penelope 
Newton,  and  Penelope  Smith  Despard  Newton,  and 
Isabel  Owen  Newton,  the  only  children  of  Penelope 
Newton. 

The  fourth  class  consists  of  the  Defendant  Edward 
Day  alone. 

The  question  for  the  Court  is. 

To  which  of  the  above-mentioned  four  classes,  or  to 
whonf  else  does  the  seventh  Bhiu*e  of  the  residuary  estate 
Vol.!.     N.  S.  pp 
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1853.  of  David  Hermitage  Da^t  giyea  to  purehaae  an  anaiiiiy 

Day  ^^'  Charles  Day^  belong ! 

^^^  The  y iob-Chanobllob  was  of  opimon,  latly.  That  the 

parties  ekuming  under  the  limitation  over^  took  nothing; 
the  events  on  which  ths  limitation  was  to  take  effM^t,  not 
having  haj^ned. 

2ndly,  That  the  legatees  (tf  the  aix-^evenths  w«re  in 
terms  oonfined  to  seventh  shares ;  and  that  the  figure  of 
Charles  Datfs  seventh,  if  it  fiiiled^  could  net  increoM 
theiv  seventh  shares,  to  sixth  diares. 

Sffdly,  That  CAarlesJ9)By,  if  he  had  survived  the  teoaot 
for  life,  would  have  been  entitled,  and  his  representatives 
were  entitled,  if  there  were  nothing  more  than  the 
question  of  the  direction  to  pay  him  an  annuity  ex- 
pectant upon  the  death  of  the  tenant  for  life»  ta  have 
the  Amd  directed  by  the  testator  to  be  invested  to  pur- 
chase the  axmuity. 

4thly,  That  the  direction  to  pay  to  him  only  as  die 
annuity  should  accrue  due,  by  way  of  restraint  on  anti- 
cipation, was  void,  and  did  not  alter  his  interest;  sod 
that  it  was  not  affected  by  the  limitation  over  in  the 
event  of  his  becoming  bankrupt,  &c.,  either  in  the  lifetime 
or  after  the  death  of  the  testator ;  consequently  that 
Charles  Day  took  a  vested  interest,,  which  had  never 
been  defeated,  and  his  representatives  were  entitled  to 
one-seventh  of  the  fund. 

The  costs  of  all  parties  out  of  that  one-seventh. 

Mr.  Beuir^  for  the  persons  to  whom  the  annuity  was 
given  over  in  the  events  mentioned  in  the  wiU. 
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Mr.   Hobhause,  for  the  personal  representatives  of  1863. 

Charles  Day.  j)^y 

o. 

Mr.  Woodhotise^  for  the  residuary  legatees  of  the  tes-  ^^^* 

tator. 

Mr.  Smythe^  for  the  second  class,  the  next  of  kin  of 
the  testator. 

The  cases  cited  were,  Yates  v.  Campion  (a),  Barnes 
V.  Rowley  {b)^  Bay  ley  v.  Bishop  (c)^  Dawson  v.  Kil- 
lett  (rf),  Palmer  v.  Craufurd  (e). 

(a)  2  P.  W.  308.  (0)  1  Br.  C.  C.  119. 

(b)  3  Yes.  305.  (<?)  3  Swans.  482. 
(e)  9  Ves.  6. 


pp2 
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1853:  LORD  V.  WIGHTWICK. 

2nd  April  and 

7tb  May.        rrs  * .      ,x 

V /       X  HIS  was  a  suit  by  Luq/  Lard^  (by  her  next  fnend), 

JVill.  the  daughter  of  Thomas  Devey  Wightwick,  the  testator 

Construction,     j^  ^y^^  ^^^^  against  Stubbs  Wightwick  and  others,  for 

.  ^   ^  ^       .    ,  the  administration  of  his  estate. 
A  testator  seised 

of  real  estate^  , 

and  leasehold  The  will  of  T.  D.  Wightwick^  was  as  follows : — 

and  personal 

estate,  and,  among  other  property,  of  leasehold  collieries  or  mines, 
eave  certain  real  estates  to  his  son ;  he  devised  and  bequeathed  all 
his  other  real  and  personal  estate  upon  trust,  with  the  approbation  of 
his  son,  at  some  convenient  and  proper  period  to  sell  and  convert  the 
same,  and  to  invest  and  apply  1000/.,  part  thereof,  for  bis  grand- 
daughter; and  after  giving  some  small  annuities,  in  trust  to  pay 
to  his  daughter  200/.  a-;fear,  besides  one-half  share  of  the  yearly 
income  and  produce  of  ms  real  and  personal  estates ;  his  intention 
being  that  she  should  enjoy  an  equal  yearly  income  with  his  son  during 
her  natural  life,  treating  200/.  a-vear  as  equivalent  to  the  real  estate 
given  to  his  son ;  provided  that  his  daughter's  annuity  should  in  no 
case  exceed  600/.  a-year ;  and  that  the  overplus,  after  600/.  a-year  to 
her,  and  400/.  to  bis  son,  should  go  to  bis  son,  but  that  what  he  called 
produce  of  his  personal  estate  was  not  to  be  taken  as  the  income  derived 
from  the  mines,  but  the  profit  arising,  after  laying  by  10/.  per  cent, 
to  pay  back  the  capital  expended  in  plant,  &c. ;  and  subject  to  these 
gifts  and  devises  he  gave  all  his  real  and  personal  estate  to  his  son ; 
the  son  was  appointed,  with  the  trustees,  executor  ;  they  disclaimed 
and  renounced,  and  be  entered  into  sole  possession.  In  taking  the 
accounts  of  the  testator's  estate :  Held,  that  the  son  had  a  right  to 
apply  in  payment  of  debts,  all  permanent  personal  property  before 
disposing  of  the  mines. 

That,  bavine  paid  off  with  bis  own  moneys  debts  which  could  not 
have  been  pniot  off  without  resorting  to  the  mines,  the  debts  so  kept 
alive  in  his  hands  were  a  charge  on  the  net  produce  of  the  mines. 

That  the  accumulations  of  the  10/.  per  cent,  were  a  fund  liable  to 
the  debts  in  exoneration  of  the  mines. 

That,  as  to  any  liabilities  due  to  him  in  respect  of  overpayments 
of  debts  made  by  him  beyond  the  assets  applicable,  be  would  be 
entitled  to  interest. 

That  the  1000/.  legacy  to  the  granddaughter  was  a  charge  on  the 
real  and  personal  estate  pro  ratd. 
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*^Thi8  is  the  last  will  and  testament  of  me  TkomasDevey 
Whitewicky  as  follows :  First,  I  do  hereby  give,  devise, 
limit,  direct,  and  appoint  unto  my  son  Stubbs  Wtffhtwick, 
all  such  part  of  my  farm  at  Little  JBhzwich^  in  the 
county  of  Stafford,  in  the  possession  of  Francis  Hildick^ 
as  was  part  of  the  settlement  made  upon  my  late  dear 
wife,  and  ako  the  Birchin  Fields,  situate  at  Harden, 
near  Bloxwich  aforesaid,  and  a  certain  meadow  called 
Bentley  Meadow^  and  all  other  the  lands,  tenements, 
and  hereditaments  which  were  settled  upon  my  said  late 
wife,  and  of  which  I  have  a  power  of  limitation  by  and 
under  my  said  wife's  settlement ;  to  hold  unto  my  said 
son  Stubbs  Wightwick^  his  heirs  and  assigns  for  ever. 
Also,  I  give,  devise,  and  bequeath  unto  my  friends,  John 
Fryer  of  Kingslow,  in  the  county  of  Salop,  gentleman, 
and  unto  William  Tarratt  the  younger,  of  Wolverhamp- 
ton, in  the  same  county  of  Stafford,  merchant,  and  to 
their  heirs,  executors,  and  administrators,  all  and  singu- 
lar my  real  and  personal  estate  and  effects  of  what 
nature  or  kind  soever  (save  the  settled  estate  as  afore- 
said), and  wheresoever  the  same  may  be,  to  hold  to 
them  and  the  survivor  of  them,  upon  the  special  trust 
and  confidence  that  they  the  said  John  Fryer  and  Wil- 
liam Tarratt,  or  the  survivor  of  them,  or  the  heirs, 
executors,  or  administrators  of  such  survivor,  do  and 
shall  at  some  convenient  and  proper  period,  with  the 
approbation  of  my  said  son  Stubbs  Wightwick,  absolutely 
sell  and  dispose  of  all  and  singular  my  said  real  and 
personal  estates  and  effects,  and  after  converting  the 
same  into  money  stand  possessed  thereof  for  the  purposes 
in  this  my  will,  or  in  any  codicil  hereafter  to  be  by  me 
executed,  named,  or  to  be  named,  that  is  to  say,  by  the 
ways  and  means  aforesaid,  or  by  mortgage  thereof,  or 
out  of  the  rents  and  proceeds,  if  more  convenient,  raise 
the  sum  of  1000/.,  and  place  the  same  out  at  interest,  or 


1853. 


Lord 
Wightwick. 


578 


CASES  IN  CHANCERY. 


1853. 
Lord 

V. 
WlOHTWICK. 


invest  it  in  the  Funds  for  the  benefit  of  my  grand- 
daughter Cecilia  Lord,  as  hereinafter  mentioned ;  and 
subject  to  the  said  sum  of  1000/.  to  the  use  of  my  said 
granddaughter^  upon  trust,  that  my  said  trustees,  and 
the  survivor  of  them,  and  the  heirs,  executors,  and 
administrators  of  such  stirvivor^  do  stand  seised  and 
possessed  of  my  said  real  and  personal  estate,  for  the 
purpose  of  raising  and  paying  in  the  next  place  one  an- 
nuity or  yearly  sum  of  80/.  per  annum  unto  my  house- 
keeper Ann  Beech.  And  subject  as  aforesaid,  for  the 
purpose  of  raising  and  paying  to  my  daughter  Lucy  Lord 
such  an  annuity  or  yearly  sum,  for  and  during  the  term 
of  her  natural  life,  as  shall  be  200/.  a  year,  over  and 
besides  one  half  share  of  the  yearly  income  and  produce 
of  my  real  and  personal  estates  (exclusive  of  the  settled 
estate  so  hereinbefore  limited  to  my  son),  my  intention 
being  that  my  said  daughter  shall  have  and  enjoy  an 
equal  yearly  income  with  my  son,  during  the  term  of  her 
natural  life,  choosing  to  reckon  (perhaps  a  little  over- 
done) the  estate  I  have  hereinbefore  limited  to  him  in 
fee,  and  which  was  bis  late  mother's  jointure,  at  200/.  a 
year.  And.  it  is  my  wish  and  desire,  that  the  said 
annuity  to  my  daughter  be  paid  to  her  quarterly,  by 
equal  quarterly  payments  at  Lady  Day,  Midsummer 
Day,  Michaelmas  Day,  and  Christmas  Day,  the  first 
payment  to  be  made  on  such  of  the  said  quarter  days  as 
shall  first  and  next  happen  after  my  decease ;  and  that 
the  receipt  of  my  said  daughter  for  the  said  annuity, 
notwithstanding  her  present  or  any  future  coverture, 
shall  at  all  times  be  a  discharge  to  my  said  trustees  for 
the  same,  and  that  such  annuity  shall  not  be  liable  to 
the  debts,  control,  or  engagements  of  her  present  or  any 
after  taken  husband :  provided,  nevertheless,  that  it  is 
my  wish  and  intention  that  my  said  daughter's  annuity 
shall  in  no  case  exceed  the  sum  of  600/.  per  annum ;  and 
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that  any  oTerplns  in  prodaee  of  my  real  and  personal 
estates  so  given  and  devised  to  my  said  trustees,  after 
payment  of  6001.  a  year  to  my  daughter,  and  400/.  a  year 
to  my  son,  shall  go  and  be  paid  to  my  said  son.    And  I 
"wish  it  to  be  miderstood  by  my  said  trustees,  that  ^at 
I  call  interest  and  prodnee  of  my  personal  estate  is  not 
the  income  derived  from  the  mines,  but  the  profit  arising 
after  laying  by  and  deducting  thereout  at  least  10  per 
cent,  per  annum,  to  reimburse  and  pay  back  the  capital 
expended  in  the  plants,  and  necessary  wear  and  tear. 
And  my  mind  and  will  further  is,  that  the  interest  of 
the  1000^  so  hereinbefore  given  to  my  said  trustees 
for  the  benefit  of  my  granddaughter,  shall  be  applied 
by  them  in  the  maintenance  of  my  said  granddaughter 
until  her  age  of  twenty-one  years,  or  day  of  marriage, 
which  shall  first  happen,  when  the  said  sum  of  1000/. 
shall  be  paid  to  her  for  her  absolute  benefit  and  disposal; 
and  subject  to  the  raising  the  said  sum  of  lOOOi.  for  the 
benefit  of  my  said  granddaughter,  to  the  said  annuity  of 
80/.  per  annum  to  my  said  housekeeper,  and  said  annuity 
80  not  to  exceed  600iL  per  annum  to  my  said  daughter, 
I  do  hereby  give,  devise,  bequeath,  direct,  limit,  and 
appoint  all  my  real  and  personal  estate  and  effects,  what- 
soever and  wheresoever,  unto  my  said  son  Slubbs  WighU 
wiek^  his  heirs,  executors,  administrators,  and  assigns; 
to  hold  to  him  my  said  son  8tubb$  WifktuAek^  his  heirs, 
executors,  administrators,  and  assigns  for  ever,  and  to 
and  for  no  other  use,  trust,  intent  or  purpose  whatsoever. 
And  I  beg  leave  to  state  to  my  said  trustees,  that 
although  I  have  apparently  placed  a  great  burden  on 
their  shoulders,  yet  it  must  be  obvious  to  them  that  my 
son,  on  satisfactorily  securing  out  of  any  specific  parts 
of  my  property,  my  granddaughters,  daug^ter^  and 
housekeeper's  respective  moneys  and  annuities,  he  may 
be  let  into  the  actual  possession  and  management  of  the 
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whole  of  my  property,  without  throwing  any  particular 
trouble  on  my  said  trustees.  And  I  do  hereby  appoint 
my  said  son  Stubbs  Wightwick,  and  the  said  John  Friar 
and  William  Tarratt,  executors  of  this  my  last  will.'' 

The  bill  was  filed  by  Mrs.  Lord,  the  daughter  of  the 
testator,  for  an  account  of  his  real  and  personal  estate, 
and  to  ascertain  what  she  was  entitled  to  in  respect  of 
her  annuity.  A  decree  for  the  usual  accounts  was  made 
in  1845 ;  the  Master,  after  various  interlocutory  pro- 
ceedings, had  made  his  report ;  and  the  cause  now  came 
on,  on  further  directions. 

The  Defendant  had  remamed  in  the  possession  and 
management  of  the  testator^s  property  since  his  death, 
had  paid  off  his  debts,  some  of  them  with  the  Defendant's 
own  moneys,  and  had  kept  the  collieries  in  hand,  and 
worked  them. 


The  questions  in  the  cause  arose  as  to  the  footing  on 
which  the  accounts  were  to  be  taken ;  and  the  nature  of 
these  questions,  and  the  facts  on  which  they  rest,  are 
fully  stated  in  the  judgment. 

For  the  Plamtiff.— The  SolicUor-Oeneral,  Mr.  JfflKw, 
and  Mr.  Welford. 

For  the  Defendant.— Mr.  Campbell  and  Mr.  C. 
Barber. 

On  the  7th  of  May  the  Vicb-Chancellor  delivered  the 
following  judgment : — 

In  this  case  the  principal  question  to  be  decided  is, 
whether  the  produce  and  profits  of  certain  leasehold 
mines,  called  Uie  Teviotdak  Colliery,  ought  to  have  been 
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applied  in  payment  of  the  testator^s  debts.    To  dispose  185S. 

of   this,  it  is  necessary  to  consider  the  will  of  the  Lord 

testator.  «. 

WlOHTWICK, 

The  will  is  not  artificially  drawn ;  but  it  is  not  difficult 
to  arrive  at  the  general  intention. 

The  testator  was  entitled  to  some  real  estate  at  Chreat 
jBloxwich ;  he  had  also,  it  seems,  a  power  to  appoint 
another  freehold  si  Little  Bloxwich ;  he  had  a  leasehold 
colliery  and  coal-mine  at  TetnotdalCy  certain  shares  in  a 
canal  navigation,  and  some  personal  estate. 

In  this  state  of  things  he  made  his  will,  dated  about 
three  weeks  before  his  death,  in  March  1828. 

(The  Vice-chancellor  referred  to  the  material  clauses 
of  the  will,  and  proceeded) — 

Now,  one  question  which  has  arisen  on  the  construe^ 
tion  of  this  will  is,  whether  the  leasehold  collieries  or 
mines  are  exempted  from  the  trusts  for  sale,  by  the 
clause  relating  to  the  10  per  cent.  The  devise  is  of  all 
the  testator's  real  and  personal  estate;  it  embraces, 
therefore  by  those  terms,  the  mines,  as  well  as  every 
other  portion  of  the  property.  Notwithstanding  this 
general  devise,  no  doubt  the  testator  might  have  ex* 
empted  from  the  operation  of  it  any  given  part  of  his 
property ;  but  has  he,  by  the  clause  setting  apart  10  per 
cent.,  excluded  the  mines  from  the  trust  for  sale!  I 
think  he  has  not.  True,  if  the  clause  directing  the 
application  of  the  income  of  the  mines  alone  were  consi- 
dered, although  that  clause  contemplates  a  state  of 
things  in  which  the  mines  would  not  be  sold,  it  does  not 
make  that  state  of  things  imperative,  but  contemplates 
that  the  mines  might  or  might  not  be  sold.    The  devise 
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1853.  to  sell,  18  to  sell  at  some  ecmvenient  and  proper  period, 

jjQ^j^         and  with  the  approbation  of  the  son.  That  period  might 
V.  not  have  arrived  for  some  time  after  the  testator's  death ; 

iGHTWiOK.  ^^  g^jj  might  not  approve  of  the  sale  till  some  time  after 
the  testator^s  death ;  and  during  that  period  the  mines 
must,  if  not  sold,  be  carried  on,  in  order  to  yield  a  profit. 
Because  the  testator  introduces  this  clause,  applicable 
to  the  state  of  things  during  any  period  for  wliidi  the 
mines  should  not  be  sold,  I  cannot  ccmsistently  pot  on 
the  wiD  the  interpretation  that  I  am  to  hold  this  parti- 
cular property  as  excluded  from  the  power  whidi  in 
terms  embraces  the  whole  property.  But  I  do  think 
the  sale  of  the  colliery,  or  indeed  of  any  other  portion  of 
the  property,  was  only  to  take  place  for  the  purposes  of 
the  will,  with  the  approbation  of  Mr.  Stubbs  Wighiwiek. 

It  is  to  be  remarked  that,  on  the  face  of  the  win,  the 
testator  nowhere  adverts  to  the  payment  of  his  debts; 
he  does  not  in  the  slightest  manner  advert  to  the  &ct 
that  he  would  probably  die  indebted.  Now,  it  is  impos- 
sible to  attribute  to  this  testator  the  idea  that  at  his 
death  he  would  have  no  debts.  I  must  assume,  on  the 
contraiy,  that  he  had  in  contemplation  the  (act  that  he 
owed  considerable  debts ;  they  could  not  be  less,  in  fact, 
than  20,000/.,  or  thereabouts ;  but  even  if  I  could  attri- 
bute to  him  the  idea  that  he  would  have  no  debts,  still, 
as  there  were  debts  in  fact,  they  must  be  paid ;  and  if 
no  particular  course  is  directed  by  the  testator,  they 
must  be  paid  in  the  ordinary  course  of  law ;  and  I  must 
assume  that  the  testator  disposed  of  his  residuary  pro- 
perty only  after  payment  of  his  debts,  according  to  the 
due  course  of  law.  Of  course  his  personal  estate  would 
be  first  applicable  ;  and  his  real  estate,  if  the  personalty 
proved  deficient. 
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But  I  think  that,  as  to  the  collieries,  Stuhbs  Wight-  1853. 

trie*  had  a  right  to  say  that,  unless  required  for  the  Lord 

payment  of  debts,  they  should  not  be  sold.     I  think  he  v. 

had  a  right  to  say  that  the  permanent  personal  estate  Wiohtwick. 
should  be  first  applied.  He  did,  as  far  as  I  can  collect 
from  the  schedule,  realise  out  of  the  general  personal 
estate  (not  including  the  collieries  nor  the  canal  shares) 
between  5000/.  and  6000/. ;  and  he  had  a  right,  in  virtue 
of  the  testator's  will,  to  apply  that  first.  So  he  might,  I 
think,  have  resorted  to  the  canal  shares.  These,  how- 
ever, it  seems,  still  remain  unsold.  Then,  supposing  all 
the  personal  property,  other  than  the  collieries,  had  been 
applied  in  payment  of  the  debts,  there  would  still  have 
remained  several  thousand  pounds  of  debts,  which  could 
not  have  been  paid  without  resorting  to  the  collieries ;  and 
then  the  real  question  is,  had  Stubbs  Wightwick  a  right 
to  say,  **  I  will  out  of  my  own  moneys  pay  the  remaining 
debts  (thereby,  of  course,  preventing  the  creditors  from 
taking  legal  steps  against  the  testator^s  estate  to  compel 
the  payment  of  their  debts) ;  I  will  not  allow  the  col- 
lieries to  be  sold  to  pay  them ;  I  will  keep  them  alive  as 
debts;  and  when  the  leasehold  mines  are  exhausted, 
and  I  shall  have  received  some  20,000/.  from  them,  I  will 
say  I  have  the  debts  as  my  own  property,  and  I  come  upon 
the  real  estate,  or  any  other  permanent  estate  remaining, 
to  be  paid  the  amount  of  debts  which  I  have  for  my  own 
benefit,  as  well  as  that  of  the  Plaintiff,  so  kept  alive  f 

Now  it  is  to  be  observed,  that  though  the  testator 
appointed  Messrs.  Prior  and  Tarreit  to  be  joint  exe- 
cutors, the  execution  of  the  trusts  devolved  in  fact 
entirely  on  8.  Wightwick,  who  was  the  devisee  in  trust 
of  the  whole  real  and  personal  estate.  Prior  and  Tamtt 
unfortunately  disclaimed,  and  consequently  the  whole 
legal  estate  and  interest  vested  in  8.  Wightwick^  and 
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1853.  the  whole  conduct  and  direction  of  the  estate  fdl  into 

'     J  '  his  hands,  and  he  has  managed  it  so  as  to  make  a  very 

9.  hurge  property  out  of  the  collieries.     Had  he,  then,  a 

WiGHTwicK.     right  to  avail  himself  of  such  his  absolute  dominion  to 

say  he  would  keep  the  testator's  debts  alive !   He  has  in 

fact  paid  all  the  debts,  except  a  certain  debt  secured  by 

a  mortgage  of  the  canal  shares,  and  a  mortgage  debt  of 

1682/.,  charged  on  the  collieries,  and  two  other  sums, 

arising  out  of  certain  liabilities  of  the  testator's  estate. 

He  has  paid  altogether  about  10,632/.    These  debts  he 

has  kept  alive. 

Now  suppose  the  trustees  had  acted:  what  would 
they  have  done  with  regard  to  the  property  under  the 
circumstances !  Supposing  there  had  been  no  approba- 
tion of  Mr.  8.  Wightwick  necessary  for  the  sale,  they 
would  first  have  converted  all  the  other  property  into 
money,  and  then  they  would  have  sold  this  property, 
the  collieries ;  so,  if  any  creditor  had  filed  a  bill,  this 
Court  would  have  sold  the  collieries  if  the  debtd  could 
not  have  been  paid  without.  Mr.  Wightwick  had  no 
doubt  a  right  to  say  they  should  not  be  sold  without  his 
approbation  ;  that  is,  so  far  as  it  would  not  have  been  ne- 
cessary to  sell  them  for  payment  of  debts^  he  had  that 
right.  But,  can  he  go  on  after  paying  the  600/.  a  year  to 
Mrs.  Lordj  and  the  400/.  a  year  to  himself,  retaining 
large  sums  out  of  the  proceeds  of  the  mines,  to  the  amount 
of  20,000/.,  and  say,  that  shall  not  be  applied  at  all  in 
payment  of  debts  ?  Now,  it  appears  to  me  that  I  must 
consider  the  value  of  the  collieries,  as  I  cannot  now 
ascertain  what  they  would  have  sold  for,  in  this  way. 
There  has  been  about  30,000/.,  or  deducting  the  10/. 
per  cent,  set  apart,  about  27,000/.  the  result  of  annual 
net  profits;  that  is,  the  colliery  has  brought  to  the 
testator^s  estate  a  net  sum  of  about  27,000/.;  and  I 
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must,  I  think,  treat  that  as  the  value  of  the  colliery.  1853. 

Then,  supposing  that  after  applying  all  the  other  pro-  Lord 

perty  to  pay  debts,  there  was  a  deficiency,  say  of  8000/.,  v. 

(the  deficiency  can  be  and  must  be  ascertained,)  I  ought,  "Wightwick. 
I  think,  to  consider  that  as  a  charge  which  must  be  paid 
out  of  the  27,000/. 

Now,  though  it  would  appear  at  first  sight  that  the 
efiect  of  this  view  of  the  case  is  adverse  to  the  interest 
of  the  Defendant,  there  follow  several  consequences, 
which  will  show  that  it  is  not  quite  so  adverse  to  his 
interest. 

One  of  these  consequences  is,  that  the  personal  estate, 
including  its  due  proportion  of  income  arising  out  of  the 
mines,  will  have  to  be  applied  towards  the  liquidation  of 
the  debts.  But  the  testator  directed  10/.  per  cent,  to 
be  set  apart.  Now  the  capital  formed  by  that  becomes 
part  of  the  testator's  personal  estate,  and  Mr.  Wiffht- 
trick  has  a  right  to  say  that  it  is  applicable  to  the  pay- 
ment of  debts.  The  Master  has  reported  the  amount  of 
the  fund  produced  by  the  10/.  per  cent.,  to  be  3832/., 
and  that  amount  Mr.  Wightwick  may  require  to  have 
applied  in  payment  of  the  debts. 

Another  consequence  of  the  view  which  I  have  taken 
is,  that  if  on  the  accounts  being  taken,  it  shall  appear 
that  there  have  been  any  balances  due  from  time  to  time 
to  Mr.  Wiffhtwick  from  the  estate,  in  respect  of  over 
payments  by  him  on  account  of  debts,  he  will  be  entitled 
to  interest  on  those  balances. 

Another  consequence  is  this :  if  the  testator  had  de- 
vised his  real  and  personal  estate  in  trust  to  pay  debts, 
and  then  upon  the  other  trusts  of  the  will,  his  debts 
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1853.  would  haye  had  to  be  paid  out  of  his  real  estate  fro  rata; 

Lord  ^^^  having  done  that,  his  personal  estate  is  of  coarse 

o.  first  applicable ;  but  one  gift  he  has  made  payable  pro 

WiOHTwiCK.  |.^^^  ^y^  Qf  ^Q^jj  ,.g|j  mij  personal  estate ;   that   is, 

the  lOOOZ.  made  payable  to  Mrs.  Lord ;  as  to  that  sum, 
Mr,  Wtghtwick  has  a  right  to  have  it  charged  on  the 
real  and  personal  estate  pro  ratd. 

The  Viob-Changbllob  then  smnmed  up  the  points 
decided)  as  follows : — 

The  personal  estate  is  first  applicable  to  pay  the  debts 
in  exoneration  of  the  real  estate.     Secondly,  With  re- 
gard to  the  payment  of  debts,  Mr.  Stubbs  Wtghtwick  has 
a  right  to  have  applied  in  payment  of  those  debts  pemiA- 
nent  personal  property,  in  exoneration  of  the  wasting  per- 
sonal property  which  consisted  of  the  leasehold  mines. 
Thirdly,  The  10/.  per  cent,  deduction  to  be  set  apart  to 
restore  ^ital^  with  its  accumulations,  constitutes  per- 
sonal estate,  which  Mr.  Siubba  WightuAck  has  a  rig^t  to 
say  shall  be  applied  to  pay  the  debts  in  exoneration  of 
the  wasting  property.     Fourthly,  In  respect  of  any  bar 
lances  which  shall  upon  the  taking  the  further  account, 
which  must  unfortunately  be  taken,  appear  to  be  due  to 
Mr.  Stubbs  Wtghtwick^  in  respect  of  over  payments  for 
debts  beyond  the  assets  applicable  to  the  payment,  he 
will  be  entitled  to  interest  upon  all  those  balances. 
Fifthly,  With  regard  to  the  1000/.  legacy  to  Miss  Lard, 
it  is  to  be  a  charge  pro  rata  upon  the  real  and  personal 
estate. 
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Warrant  of 

Attorney. 

Security  on 

Land. 


LANEJ  v.  HORLOCK. 

XHE  bin  in  this  case  was  filed  by  BSehard  Kirkman 

Lane  against  Isaac  John  Horloek  and  Saitah  Rew  and 

Quineey  Rew^  the  representatives  of  Joseph  Quincey.  It 

stated  that  in  the  year  1843,  Isaac  John  Horlock,  then 

of  the  Rooks  J  in  the  parish  of  Marshfield^  in  the  oouAty  of 

Oloueester^  Esq.,  but  noWof  the  city  of  Wesiminsterj  one 

of  the  Defendants  thereto,  was  introdciced  to  the  Phnntiff 

by  Mr,  John  Foster^  then  of  Jermyn  StrSetj  8t.  Jankers,  Money  was  lent 

Westnrinsier,  the  said  Isaac  John  Horlock's  then  soK-  «pon  bills  of 

exchange  at 
citor,  with  a  view  to  PUintiff*s  affording  die  said  Isaac  usurions  in- 

John  Horlack  peomnary  accommodation  in  the  way  of  ^^^^  *  ^^ 
dbeomit.  That  the  Plaintiff  discounted  tw6  biUs  of  said  Jf^farthcr  ^. 
Isaac  John  Horloek  accorduigly,  both  drawn  by  Plaintiff  rity,  took  a  war- 
upon  and  accepted  by  said  /.  /.  Harlock  in  favour  of  J^^JJS^™^ 
Plaintifl^  payable  respectively  three  mbnths  after  date  ment,  express^ 
thereof:  one  thereof  being  dated  the  22nd  da^  of  April  stipulatmg  that 
1^43,  and  for  a  sum  of  298/b  lOs. ;  the  other  thereof  m,erty  to  enter 
dated  the  8th  day  of  August  1848)  and  for  a  sum  of  up  jud^ent 

225i  6s.  M. ;  the  former  of  which,  at  the  date  of  the  "Tf^^^^^', 

'  and  he  did  enter 

warrant  of  attorney  theremaft  w  reibired  to,  had  been  up  judgment 
dishonoured,  and  still  remamed  unpaid,  the  interest  7**"?  twenty- 
having  been  paid  up  to  the  date  of  the  warrant  of  attor-  ^^  prenously 
ney,  and  the  Uttter  of  which  bills  was  then  still  current,  made  minute 
That,  having  been,  in  the  montfi  of  October  184d,  applied  JjJ^^^  J^^ 
to  by  the  said  /.  /•  Horloek  for  further  discount,  Phun-  yalue  of  the 

borrower's  real 
estate.    Held,  that  this  was  a  security  on  land  within  the  Usury 
Act,  and  the  judement  could  not  be  enforced  against  the  proceeds 
of  the  sale  of  the  bnd. 
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1 853.  tiff  agreed  to  advance  him  a  further  sum  of  800L,  on  the 

j^^^  terms  of  his  the  said  /.  J,  Horhck  giving  to  Pluntiff 

V.  the  said  /•  J.  HorhcVs  biUs  at  three  months'  date  for 

HoRLocK.  ^]^Q  same,  and  the  amount  due  on  the  former  bills,  with 
interest  thereon  respectively,  and  by  way  of  discount  of 
such  fresh  biUs  respectively,  and  on  having  as  well  such 
bills  as  what  might  become  due  from  him  to  Plaintiff  on 
any  future  bills,  and  whether  given  by  way  of  renewal  of 
the  former  bilk,  or  otherwise  collaterally  secured,  to  the 
amount  of  2000/.,  by  the  warrant  of  attorney  of  him  the 
said  /.  J.  Horhck,  for  a  judgment  to  be  entered  up 
against  him  at  the  suit  of  Plaintiff  in  a  sum  of  40002. ; 
the  bills,  however,  being  taken  as  the  primary  security, 
and  the  warrant  of  attorney  only  being  given  as  a  security 
for  payment  of  the  bills.  That,  in  conformity  with  said 
arrangement.  Plaintiff,  on  the  25th  of  the  said  month  of 
October,  paid  to  said  /•  J,  Harlock  the  sum  of  800^ 
and  the  said  /.  J.  Horloek  gave  to  Plaintiff  three  several 
bills  of  exchange,  dated  respectively  the  same  26th  day 
of  October,  drawn  by  Plaintiff  upon  and  accepted  by  the 
said  /.  J.  Harlock^  and  payable  to  Plaintiff  or  his  order 
three  months  after  the  date  thereof  respectively,  two 
thereof  being  for  the  sum  of  600/.  each,  and  the  third 
thereof  for  the  sum  of  628/.  7s.  6c/.,  and  constitntuig 
together  the  aggregate  amount  of  the  said  two  former 
bills  and  the  said  advance  of  800/.,  and  such  interest  as 
aforesaid,  together  with  the  costs  of  the  warrant  of  at- 
torney and  stamps,  after  a  rebate  of  interest  for  the 
time  which  had  then  still  to  run  of  the  said  former  bill 
of  225/.  6s.  6c/.  And  the  said  Isacc  John  Horloek  gave 
to  Plaintiff  the  warrant  of  attorney  of  him  the  said  /.  J. 
Horloek,  dated  the  25th  day  of  October  1843,  for  en- 
tering up  judgment  in  a  sum  of  4000/.  against  the  said 
/•  /.  Horloek,  in  an  action  in  the  Court  of  Queen's 
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Bench  at  the  suit  of  Plaintiff,  with  a  defeazance  indorsed  1853. 

on  the  said  warrant  of  attorney,  providing  that  such  Lane 

judgment  should  be  for  securing  the  payment  by  him  the  o. 

said  /.  •/.  Horlock  to  Plaintiff  of  any  sums  of  money  not  Horlock. 
exceeding  in  the  whole  the  sum  of  2000/.,  which  might 
from  time  to  time  thereafter  be  due  to  Plaintiff  upon 
any  and  every  bill  of  exchange  or  promissory  note  which 
should  be  made,  drawn,  or  accepted  by  the  said  /.  J. 
Horlock^  and  be  discounted  for  him  or  for  his  use  by 
Plaintiff,  with  interest  on  such  bills  and  notes  overdue, 
so  that  the  whole  amount  of  such  bills  or  notes  to  be 
recovered  under  or  by  virtue  of  the  same  indorsement 
should  not  exceed  the  sum  of  2000/.,  and  the  costs  of 
judgment,  and  of  any  execution  thereon.  That,  contem- 
poraneously with  the  transaction  of  the  giving  of  the 
bills  and  the  execution  of  the  said  warrant  of  attorney, 
an  account  of  the  transaction  was  made  out  by  Plaintiff, 
and  handed  to  the  said  /.  J.  Horlock  for  his  examina- 
tion, and  approved.  And  the  said  /.  J.  Horlock  having 
examined  and  approved  the  same  accordingly,  signed  it, 
in  token  of  such  approval,  and  then  delivered  it  back 
again  to  Plaintiff,  and  the  accoimt  annexed  by  way  of 
schedule  to  the  bill  was  a  copy  of  the  said  account.  That, 
on  the  26th  day  of  the  said  month  of  October,  and  under 
the  authority  of  the  said  warrant  of  attorney,  Plaintiff 
signed  judgment  against  the  said  7.  J.  Horlock^  on  the 
said  action^  for  the  said  sum  of  4000/.,  and  such  judg- 
ment was  on  the  same  day  registered  in  the  office  of  the 
Senior  Master  of  the  Court  of  Common  Pleas,  according 
to  the  form  of  the  statute  in  that  behalf  provided.  That' 
none  of  the  said  three  several  bills  of  the  date  of  the 
25th  of  October  1843  were  paid  at  their  maturity ;  and 
it  being  inconvenient  to  the  said  /.  /.  Horlock  then  to 
pay  the  same  in  money,  it  was  agreed  between  the  said 
Vol.  I.     N.  S.  q  q 
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1853. 


Lanv 

HORLOCK* 


/.  /.  Harhck  and  Plaintiff;  that  in  satisfaction,  and  bj 
way  of  payment  thereof,  the  said  L  J.  Horlock  should 
give  to  Plaintiff*  bills  of  the  said  J.  J.  Harlock  at  three 
months^  date,  to  the  aggregate  amonnt  of  17541.  lis.  SiL  ; 
and  accordingly  the  said  /.  J.  Horlock  delivered  to 
Plaintiff  three  several  bills,  bearing  date  req>ectively  the 
26th  day  of  January  1844^  drawn  by  Plaintiff  upoa  and 
accepted  by  the  said  L  J.  Harlael^  payable  respeetivdy 
to  Plaintiff  or  his  order  three  months  after  the  date 
thereof,  two  thereof  for  the  sum  of  500i^  and  the  third 
for  the  sum  of  7o4Z«  14«.  6d[. 


That,  on  the  arrival  c^'the  three  lasi-mentioQed  bills  at 
maturity,  the  same  were  all  dishonoured,  and  at  the  date 
of  the  two  bills  next  thereinafter  mentioned  renuuned,  as 
they  have  ever  since  remained,  unpaid.  That  there  being 
at  the  respective  dates  of  the  bills  next  thereinafter  men- 
tioned a  large  sum  then  due  to  Plaintiff  in  respect  of 
the  interest  of  the  said  three  last*mentioned  former  biUs, 
and  it  being  iaconvenient  for  the  said  /.  J.  Horlock  to 
pay  either  of  the  said  former  bills,  or  such  interest  as 
aforesaid,  it  was  agreed  between  Plaintiff  and  the  said 
I.  J.  Horlocky  that  by  way  of  payment  of  such  interest, 
and  as  an  inducement  to  Plaintiff  to  forbear  eoforcing 
immediate  payment  of  the  principal  due  on  the  sidd 
bilb,  the  said  /.  J.  Horlock  should  give  to  Plaintiff  the 
two  several  bills  next  hereinaflber  meationed;  and  ac- 
cordingly the  said  I.  J.  Horlock  deUvered  to  Plaintiff 
two  bills  of  exchange  drawn  by  Plaintiff  upon,  and  ac- 
cepted by  the  said  L  J.  Horlock^  payable  to  Plaintiff  or 
his  order  three  months  after  the  date  thereof,^— one 
thereof  being  dated  the  Ist  day  of  June  1844,  and  for 
the  sum  of  175/.  \2s.  6c2.,  and  the  other  thereof  being 
dated  the  4th  day  of  July,  1844,  and  for  a  sum  of  351/. 
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&.  6d.  That  such  two  last-mentioned  bills  wwe  db- 
honoured  on  their  arrival  at  matnritj,  and  have  ever 
once  remained  unjMud.  That  the  whole  of  the  several 
five  last-mentioned  bills  of  exchange,  and  to  the  amount 
in  the  aggregate  of  22812.  13««  6^.,  now  remain  in  the» 
hands  of  the  Plaintiff  unpaid^  with  the  interest  thereon* 

The  bill  then  alleged  the  due  registration  of  the  judg- 
ment^ on  the  6th  of  October,  1848,  and  tbs^  stteb 
judgment  was  still  in  force. 

It  then  stated  that,  at  the  time  of  the  original  regis- 
tniUori  of  the  ju^ment,  Hwlock  was  seised  of  real  estate 
in  Ohucestershire,  subject  in  priority  to  the  Plaxotiff's 
demand,  to  a  mortgage  for  2000Z.,  vested  in  Jaiepk 
Quincey^  deceased;  and  that  PlaintiflTs  incumbrance 
wab  tbe  next  to  Quincey's. 


1^53. 


Lami^ 

V. 


The  bill  then  alleged,  that  in  the  early  part  of  the  year^ 
1845,  the  said  Isaac  John  Horhek  ceased  to  employ  the* 
said  Mr.  Foster  as  his  solicitor,  and  employed  Messra- 
JUckardsoHj  Smith  §f  Sadler^  of  Golden  Square,  in  thei^ 
county  of  Middlesex^  soUcitors,  as  such,  and  he  continued 
thereafter  to  employ  them  as  such  solicitors  dowili  to  the 
final  completion  of  the  sales  of  the  estates  of  the  said 
/. «/.  Horloek,  thereinafter  stated ;  however,  in  the  year 
1849,  the  said  Mr.  Smith  died,  and  the  business  of  the 
firm  of  the  said  Messrs.  Richardson,  Smith  ^  Sadler j 
on  the  decease  of  the  said  Mr.  Smith,  oomtinued  to  be 
carried  on  by  the  said  Messrs.  Richardson  ^  Sadler^ 
and  the  said  Messrs.  Richardson^  Smith  8f  Sadler,  aetecl 
as  such  solicitors  in  the  matter  of  the  sales,  and  of  the 
several  transactions  relative  thereto  respectively  sub- 
sequently stated,  and  in  the  general  management  of  the 
estates  aad  pecuniary  afikirs  of  the  said  Isaac  John 

<^(42 
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Harlock.  That  the  said  Messrs.  Richardson,  SmitA  if 
Sadler,  during  the  life  of  the  said  Mr.  Smith,  and  after 
his  decease,  the  said  Messrs.  Richardson  if  Sadler ,  were 
employed  by  the  said  Joseph  Quincet/  as  his  solicitors, 
and  they  acted  as  such  from  the  year  1845,  down  to  the 
time  of  and  thi*oughout  the  transaction  of  the  sale  in  the 
bill  mentioned  to  said  Mr.  Serjeant  Wrangham,  and  the 
discharge  thereout  of  the  said  mortgage  vested  in  the  said 
Joseph  Quincey  as  aforesaid  thereinafter  stated ;  and  for 
sometime  thereafter  they  acted  as  such  in  all  transac- 
tions having  reference  to  the  said  mortgage.  That  by 
means  of  th^  employment  as  such  solicitors  as  afore- 
said, the  said  Messrs.  Richardson,  Smith  Sf  Sadler 
became  apprised  of  PlaintilTs  said  judgment  in  the 
early  part  of  1846. 


It  then  stated,  that  in  1845,  Richardson  ^  Sadkr 
moved  in  the  Queen's  Bench  to  set  aside  the  PlaintiflTs 
judgment,  on  the  ground  of  usury,  but  failed.  (This  was 
the  case  of  Lane  v.  Harlock^  which  will  be  found  much  com- 
mented upon  in  the  argument);  it  then  alleged  that  Har- 
lock  afterwards  incumbered  his  real  estate  with  various 
charges;  then  followed  this  statement:  '*  That  it  was  pro- 
posed by  the  said  Messrs.  Richardson,  Smith  ^  Sadler, 
and  had  been  so  stated  to  Plaintiff,  as  an  inducement  to 
forego  proceedings  on  his  said  judgment  as  aforesaid, 
that  as  soon  as  a  sale  could  be  advantageously  had  there- 
of, the  said  estates  of  the  said  Isaac  John  Horlock,  or 
a  competent  portion  thereof,  should  be  sold  in  discharge 
of  the  several  incumbrances  thereon.""  And,  in  the  year 
1847,  an  opportunity  presenting  itself  of  effecting  a  sale 
to  one  Wynchcombe  Henry  Howard  Hartley,  of  a  smaU 
outlying  portion  of  such  estate,  it  was  arranged  that 
such  sale  should  be  effected  accordingly,  on  the  terms 
of  the  produce  thereof  being  applied  in  payment  of  a 
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certain  prior  mortgage  then  existing  thereon,  in  favour  1853. 

of  one  Captain  BowdeUy  the  Plaintiff,  and  the  executors  Lane 

of  one  Jefferey  Grimwood,  another  incumbrancer  on  the  o. 

estate  joining  in  discharging  the  subject  of  sale  from  their  Hori«ock. 
said  respective  judgments,  which  they  did  by  a  deed,  on 
or  about  the  16th  day  of  April  1847;  Joseph  Quincey 
executed  the  same,  however,  only  in  the  character  of 
attorney  of  and  on  behalf  of  the  original  mortgagee, 
Letvis  Alves  Biggs,  whose  assignee  he  had  become. 
The  said  Messrs.  Richardson^  Smith  8f  Sadler,  on*  that 
occasion,  and  for  the  security  of  Plaintiff,  gave  their 
undertaking  in  writing  to  the  Plaintiff,  bearing  date  the 
22nd  day  of  April  1847,  to  pay  the  said  purchase-money 
to  the  said  Captain  JBowden  in  part  payment  of  his 
said  mortgage  debt ;  the  bill  stated  that  such  proposed 
sale  was  effected.  It  then  stated  a  fruitless  attempt  to 
sell  the  remainder  of  Horloclcs  estates  by  auction,  and 
afterwards  a  sale  by  Horhck  or  his  solicitors  Richard^ 
son  ^  Sadler,  without  notice  to  the  Plaintiff.  It  then 
stated  that  '*  in  the  course  of  the  transactions  aforesaid, 
a  proposal  had  been  made  to  Plaintiff  by  the  said  Messrs. 
Richardson,  Smith  jf  Sadler^  as  such  solicitors  of  the 
said  Isaac  John  Horlock  as  aforesaid,  to  accept  a  compo- 
sition on  his  said  debt,  which  had  been  declined  by  him  ; 
however,  down  to  the  time  of  the  said  sale  to  the  said 
Mr.  Serjeant  Wrangham,  it  had  been  always  understood 
between  Plaintiff  and  the  said  Isaac  John  Horlock^  and 
his  said  solicitors,  that  as  far  as  the  produce  of  the  said 
estates  of  the  said  Isaac  John  Horlock  should  prove  on 
the  sale  thereof  adequate  to  the  payment  of  such  debt, 
to  the  extent  at  which  the  amount  thereof  might  be 
arranged  between  Plaintiff  and  the  BSiid  Isaac  John  Hor- 
lock or  his  said  solicitors,  it  should  be  discharged  out  of 
such  sale ;  but  Plaintiff  having  declined  to  release  his  said 
judgment,  except  upon  the  terms  of  the  same  being  paid 
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1853^  m  ^,  difficulty  ftroee  in  efiboting  a  aale,  on  the  prin« 

l^^^         piple  of  a  sale  from  the  eaid  Isaac  John  Harlack. 

9. 

HoR^px.  j|.  ^Q  stated  an  airangement  by  which  the  sale  was 

1x1  be,  and  that  it  was  eflbeted  by  QuiMcey  as  mortgagee, 
wder  9  power  pf  i^ale  contained  in  his  mortgage,  and 
ihat  the  incumbrances  prior  to  Q^incey's  being  paid  off 
put  qS  the  purohase-money,  6585/.  Is.  6iL  remained  in 
his  hands  to  pay  his  own  mortgage,  and  the  inggmbnn- 
i^es  subspquent  to  his.    Then  followed  this  atatement: 
f'  That  the  said  sum  of  55862.  U.  6d.  so  paid  to  the  said 
Josqph  Quincey  a9  aforesaid,  considerably  and  beycmdthe 
lUQount  of  upwards  of  3000/.  exceeded  the  amount  doe 
to  him  on  his  said  security,  apd  which  sum  so  due,  ac- 
pording  to  the  admission  of  the  Defendants,  amounted 
to  only  the  sum  of  2089/.   19f.  4cf.,  and   the  same 
having  beep  satisfied  out  of  the  s^id  sum  of  6S^ 
If,  Qd.9  the  balimoe,  which  according  to  such  admission 
mnounted  to  a  sum  of  8496/.  1«.  2d.,  became  immediately 
pn  suph  payment  liable,  according  to  their  respecti?e 
priorities^  to  the  sutishction  of  the  incumbrances  on 
the  said  estate,  subsequent  to  the  said  incumbrance  of 
the  said  Joseph  Quineey  thereon.    And  the  said  judg* 
inent  of  Plaintiff  being  the  firet  in  priority  of  aoch  in- 
cumbrances. Plaintiff  became  entitled  to  a  lien  on  the 
same,  to  the  extent  of  his  said  judgment.    And  the  ssii 
Joseph  Quineey  became  accordingly  liable  in  respect  of 
9uch  his  receipt  as  aforesaid^  to  the  satisfaction  of  such 
lien  thereout.    And  such  balance  was  either  paid  over 
by  the  said  Joseph  Quineey  to  or  retained  by  the  said 
Messrs.  Richardson^  Smith  if  buffer  accordingly,  but  in 
their  pharficter  however  of  solicitors  to,  and  agents  of  the 
paid  Joseph  Quineey,  though  as  well  the  said  Isaac  John 
Horhch  as  the  said  Messrs.  Richardson^  Smith  if  Sadler, 
and  both  in  their  character  of  solicitors  to  the  said  /.  /• 
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fforlocky  as  on  their  own  behalf,  and  on  behalf  of  their  1859. 

aaid  clients  who  had  so  as  aforesaid  made  advances  to  Lan» 

the  said  Isaac  John  Horlock,  having  it  at  the  time  in  t. 

contemplation  to  attempt  a  compromise  with  the  Plain-  Horlock. 
tiff  in  respect  of  his  claim,  it  was  deemed  by  them  ex-> 
pedient  with  reference  thereto  that  the  same  should  be 
retained  in  the  hands  of  the  said  Messrs.  Richardson, 
Smith  if  Sadler,  until  such  compromise  could  be  effected, 
and  the  said  Joseph  Quincey  allowed  the  same  to  be  re- 
tained by  them  accordingly."^ 

The  bill  then  stated  various  matters  for  the  purpose 
of  showing  that  Qtdncey  W2&  a  trustee  for  the  Plaintiff, 
and  that  he  or  his  estate  was  liable  for  the  balance  of 
the  5686/.  1^.  6^.,  after  satisfying  his  own  mortgage : 
charging  notice  on  Q^incey  of  the  Plaintiff^s  judgment, 
at  the  timo  of  the  payment  to  him  of  the  purchase- 
money  of  ^<9rZodl'«  estate;  and  this  the  bill  alleged  to 
be  either  direct,  or  if  not  direct,  constructive,  by  reason 
of  Richardson  ^  Sadler  having  notice,  and  being  through* 
out  the  transactions  of  the  release  of  April  1847,  and  of 
the  sale  (as  the  bill  alleged),  the  solicitors  of  Qtdneey. 

The  bill  prayed  a  declaration  that  the  Plaintiff  was 
entitled  to  a  lien  on  the  balance  of  purchase-money  paid 
to  Qvineey^  or  to  Richardson  4r  Sadler,  as  his  solicitors ; 
that  Quineey  might  be  declared  to  have  been  personally 
liable  to  the  Plaintiff  at  the  time  of  his  death  fbr  the 
Plaintiff's  claim,  and  for  all  necessaiy  accounts. 

Horlock  was  admitted  to  be  insolvent ;  the  Defend* 
ants  the  Rews,  the  representatives  of  Quincey,  were 
therefore  the  substantial  Defendants. 

They  by  their  answer  said  they  personally  knew 
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Lank 

HORLOCK. 


nothing  of  the  matters  alleged.     With  regard  to  Rich- 
ardson if  Sadler  being  the  solicitors  of  Quincey  in  the 
transactions  referred  to,  the  answer  of  the  Hews  said, 
that  Richardson  ^  Sadler  acted  as  such  solicitors  of  said 
Joseph  Quincey  from  the  time  in  the  said  bill  on  that 
behalf  mentioned,  down  to  the  month  of  January  in  the 
year  1846 ;  and  that  in  said  month  of  January  1S46, 
said  Joseph  Quincey  employed  Messrs.  Tustin  ^  Barlow 
as  his  solicitors,  in   preparing  his  will   and  in  other 
matters  of  business,  except  as  to  his  said  mortgage  on 
the  estates  of  said  John  Isaac  Horlock^  the  pajrment  of 
which  Defendants  are  informed  and  believe  said  Joseph 
Quincey  obtained  through  said   Messrs.   Richardson^ 
Smith  if  Sadler^  as  his  solicitors ;  and  they  believe  and 
admit  that  said  Messrs.  Richardson^  Smith  if  Sadler 
did  act  as  the  solicitors  of  said  Joseph  Quincey^  in  the 
transaction  of  said  original  transfer  to  him  of  the  securi- 
ties under  which  he  became  such  incumbrancer  as  afore- 
said, and  in  the  sale  to  said  Mr.  Serjeant  Wranghamy 
and  if  any  such  release  as  alleged  was  made,  in  the  trans- 
action of  such  release ;  but  Defendants  cannot  answer  as 
to  their  information  or  otherwise,  whether  such  release 
was  or  not  made.    (Of  the  release  referred  to,  there  was 
no  evidence,  except  a  draft  purporting  to  be  signed ;  this 
was  objected  to,  and  of  course  rejected.)   .  They  denied 
to  the  best  of  their  knowledge  any  personal  and  actual 
notice  to  Quincey  at  any  time,  of  the  Plaintiff's  judg- 
ment, or  as  to  what  had  been  done  with  the  balance  after 
paying  Quincey;  they  denied  that  it  ever  came  to  the 
hands  of  Quincey^  and  they  were  ignorant  to  whom  it 
had  been  paid. 


There  were  three  material  questions  in  the  cause : — 
First.  Whether  the  Plaintiff's  security  was  not  upon 
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land,  in  which  case  the  interest  being  plainly  usurious,  1853* 

the  charge  was  bad.  Lane 

Secondly.  Whether  if  the  security  was  good,  there      Horlock. 
was  any  liability  in  the  Rews. 

Thirdly.  What  was  the  effect  of  the  release  of 
1847- 

On  the  first  point,  evidence  was  gone  into  to  show 
that  when  the  Plaintiff  was  applied  to  to  make  further 
advances  beyond  the  298Z.  lOs.  and  225/.  6s.  6d.,  he 
stated  that  he  should  require  a  warrant  of  attorney  by 
way  of  collateral  security,  with  any  bills  of  exchange  which 
he  might  discount  for  said  Defendant,  /.  J.  Horlock  ;  and 
the  Plaintiff  also  stated,  that  he  must  be  at  liberty  to 
enter  up  judgment  upon  such  warrant  of  attorney,  so 
soon  after  the  execution  thereof  as  he  Plaintiff  might  be 
minded  so  to  do.  The  said  warrant  of  attorney  was  to 
secure  the  debt  then  owing  to  Plaintiff,  and  any  new 
debts  which  said  Defendant  /.  J,  Horlock  might  con- 
tract with  him  the  Plaintiff,  the  whole  not  to  exceed  a 
defined  amount.  The  said  Plaintiff  required  to  be  fur- 
nished with  information  respecting  the  rental,  the  valua-* 
tion  of  the  property,  the  incumbrances  thereon,  and  the 
judgments  (if  any)  affecting  said  property,  before  he 
decided  whether  he  would  make  any  further  advance  to 
said  /.  J.  Horlock. 

The  evidence  on  this  point  did  not  however  go  beyond 
showing  that  the  Plaintiff  inquired  minutely  into  the 
state  of  the  landed  property  of  the  Defendant. 

Mr.  Wigram  and  Mr.  Ooodeve,  for  the  Plaintiff,  stated 
the  case,  and  contended  that  Quincey  had  constructive 
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1S53.  notice  of  the  Plaintiff 'b  judgment ;  that  it  was  dear. 

Lank  either  he  had  received  the  surplus  money  produced  by 

V.  the  sale,  after  payment  of  his  own  debt,  or  that  Bichard" 

HoRLOCK.      ^^^  ^  Sadler  as  his  solicitors  had  received  it ;  and  in 

either  case  he  was  liable  as  a  trustee  for  the  Plaintiff. 

On  the  queRtiim  of  usury,  they  argued  that  the  very 
point  had  been  decided  in  Lane  v.  Horlock  (a),  and  in 
Witheyy.  GiOiardib). 

It  must  appear  on  the  instrument  itself  that  there 
was  an  intention  to  charge  land;  and  that  did  not 
appear  on  the  warrant  of  attorney  or  defeasance,  in  this 
case.  Here  there  was  no  secwrity  on  land  at  the  time  of 
the  advances ;  the  warrant  of  attorney  was  no  security^ 
but  a  mere  authority  to  do  an  act,  which  in  its  conse- 
quence by  force  of  law  creates  a  security. 

They  cited  CoUhrook  v.  Lay  ton  (c),  Saltmarshe  v.  Hew- 
ett  (cQ,  Qmnop  v.  Meaks  (e),  Aberdeen  v.  Nemland  (/), 
Hawkins  v.  Gathereole  {g). 

Then  with  regard  to  the  release  of  April  1847,  of 
which  the  Defendants  said,  that  if  there  was  such  a  re- 
lease, it  was  a  release  as  to  all  the  lands  of  Horlock  t 
that  doctrine  does  not  apply  to  a  judgment.  Brace  v. 
Duchess  of  Marlborougk  (A),  Ex  parte  Knott  (»)• 

Mr.  W.  M,  JameSy  for  the  Defendant  Horlock. 
First.  The  Plaintiff  expressly  stipulated  for  power  to 

(a)  1 6  Law  Jouni.  Q.  B.  87 ;  (e)  2  Adol.  &  EI.  326. 

and  4  Dowl.  &  Lownd.  408.  (/)  4  Sim.  281. 

(6)  Ibid,  notis,  p.  424.  {y)  1  Sim.  N.  S.  63. 

(c)  4  Bam.  &  Adol.  578.  (A)  2  P.  Wms.  419. 

{d)  1  Adol.  &  £1.  812.  (t)  11  Ves. ;  see  p.  617. 
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enter  up  immediata  judgment ;  that  appears  by  the  evi- 
dence, and  judgment  was  aetually  entered  up  within 
twenty-four  hours  of  executing  the  warrant  of  attorney ; 
the  Whole  was  substantially  one  transaction,  and  the 
Plaintiff  clearly  looked  to  the  land  as  his  security* 

Secondly.  The  instrument  does  not  cover  the  parti* 
cular  advances  claimed.  (He  referred  to  the  language  of 
the  defeasance).  The  judgment  is  therefore  for  bills 
which  shcUl  be  discounted ;  now,  the  bills  given  in  pay- 
ment of  the  original  bills,  have  never  been  discounted 
at  all. 

Mr,  Ghwe^  for  the  Rews^  contended  that  no  notice 
whatever  was  proved  against  Q^incey. 

It  did  not  appear  that  Richardson  ^  Sadler  were  bia 
solicitors  at  the  time  of  the  alleged  release,  for  there  was 
in  fact  no  evidence  that  there  was  ever  any  such  release  | 
they  were  his  solicitors  in  the  matter  of  his  own  mort- 
gage, and  of  the  sale  to  Serjeant  Wrangham ;  but  that 
did  not  fix  Quine^  with  notice  of  the  Plaintiff's  judg- 
ment. 


1863. 


Lank 

HomLOGR. 


He  referred  to  Barringion  v.  CoUis(a)y  the  13th 
eect.  of  1  &  2  Vict.  c.  110,  and  to  Rolleston  v,  Jlfor- 
ton  (l).  The  Act  of  Vietoria  gives  a  specific  charge  on 
the  land,  and  the  warrant  of  attorney  gives  the  creditor 
an  immediate  power  of  creating  such  a  charge. 

As  to  the  case  Lane  v.  Horlock,  cited  by  the  Plaintiff, 
it  does  not  appear  from  the  report  that  the  circumstances 
here  shown,  were  brought  before  the  Court. 


(a)  8  Law  Joum.  175. 


(6)  1  Dru.  &War.  171. 
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In  Beetey.  Bidgood  (a).  Lord  Tenterden  laid  down  the 
rule,  that  you  are  not  to  look  at  the  form  and  words,  but 
at  the  substance  of  the  transaction » 

With  him,  Mr.  Cairns. 

There  are  two  principal  points :  First,  whether  the 
transaction  is  within  the  statute.  Second,  whether  the 
bills  in  respect  of  which  the  claim  is  made,  are  within  the 
warrant  of  attorney. 

Now,  on  the  first  point,  before  the  statute  of  Victoria^ 
the  question  of  usurious  charges  on  land  was  regulated 
by  the  statute  of  Anney  which  avoided  the  contract ;  the 
case  of  ThibauU  v.  Gibson  (6)  shows  the  effect  of  the 
statute  of  Victoria  on  the  statute  of  Anne.  Was,  then, 
this  transaction  within  the  provision  of  the  statute  of 
Victoria?  The  taking  the  warrant  of  attorney  and 
entering  up  judgment  was  one  continuous  transaction ; 
it  was  intended  and  stipulated  that  judgment  should  be 
entered  up  immediately,  and  it  was  so  in  fact. 

He  referred  also  to  Hodgkinson  v.  Wyatt  (c). 

Hawkins  v.  Gathercole  has  no  application  ;  what  ^'ss 
decided  in  that  case  was,  that  if  the  statute  of  Victoria 
gives  a  charge,  that  must  be  carried  into  effect ;  and  if 
carrying  it  into  effect  is  inconsistent  with  the  provbions 
of  the  statute  of  Elizabeth^  that  is  pro  ianto  repealed. 
But  no  such  consequence  follows  here.  It  is  quite  con- 
sistent with  a  judgment  generally  being  a  charge,  that 
it  should,  if  tainted  with  usury,  be  void  under  the  Usury 
Act, 


(a)  7  Bam.  &  Cress.  453.  {h)  12  Mee.  &  Wels. 

(c)  4  Q.  B.  749. 
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On  the  second  point  he  commented  on  the  language  1853. 

of  the  defeasance,  as  showing  that  only  future  bills  dis- 
counted were  contemplated ;  then  the  transaction  as  to 
the  bills  given  after  the  warrant  of  attorney,  was  not  a 
discount ;  the  money  had  been  advanced  on  the  original 
bills;  they  were  not  paid;  and  the  subsequent  bills 
were  taken  instead  of  payment  of  the  principal  and 
interest  due;  there  was  nothing  like  discount  in  the 
transaction. 

Mr.  Ooodeve  replied. 

Lane  v.  Horlock^  in  the  Queen's  Bench,  was  this  very 
case,  the  same  instruments  and  the  same  facts;  but  if  that 
were  not  so  as  to  the  facts,  it  is  not  the  facts,  deliors  the 
instrument,  that  you  must  look  at,  but  the  nature  of  the 
instrument.  Now  there  was  no  judgmen|b  given  at  the 
time  of  the  advance,  but  only  a  warrant  of  attorney : 
that  is  not  of  itself  a  charge ;  therefore  the  advance  was 
not  made  on  the  security  of  lands ;  something  required 
to  be  done  to  create  a  security  by  virtue  of  the  warrant 
of  attorney,  which  might  or  might  not  be  done.  Sup- 
pose the  Plaintiif  on  the  day  he  took  the  warrant  of 
attorney  had  died,  without  having  entered  up  judg- 
ment and  before  judgment  entered  up  by  his  repre- 
sentatives, the  estates  had  been  sold ;  clearly  a  judg- 
ment after  entered  up,  would  have  been  no  charge  on  the 
lands. 

The  cases  on  charging  benefices  apply ;  Hawkins  v. 
Gathercole  shows,  that  although  a  warrant  of  attorney 
gives  power  ultimately  to  obtain  a  charge  on  a  benefice, 
it  is  not  within  the  statute  expressly  forbidding  the 
charging  of  a  benefice. 
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1853.  In  Hodffkmsan  v.  Wyatt,  oited  for  the  DefiendantB,  the 

Lanx  warrant  of  attorney  showed  on  the  fiicse  of  it  that  it  was 

V4  intended  to  charge  the  land. 


HOKLOC^t* 


On  the  second  point,  that  the  bills  were  not  within 
the  warrant  of  attorney  and  defeasance. 

Can  such  an  intention  as  thit  requisite  for  the  con- 
struction contended  for,  -be  imputed  to  the  parties !  Can 
it  be  inferred,  unless  it  is  expressed  beyond  all  doubt,  that 
they  did  not  intend  the  warrant  of  attorney  to  cover  the 
original  bills !  If  they  did  not,  then  there  Was  no  decurity 
whatever  for  the  advances  except  the  biUs  themselves ; 
but  on  the  language  of  the  defeasance  itself,  the  tme  oon- 
struction  is,  not  that  the  security  is  for  bills  which  shall  be 
hereafter  made  and  discounted,  but  for  money  which  shall 
hereafter  be  due  on  bills  which  shaU  be  made  and  dis- 
counted, that  is,  money  hereafter  due  on  bills,  whether 
now  made  or  hereafter  made.  Besides^  even  if  that  were 
not  so — if  only  the  future  bills  were  in  contemplation, 
the  bills  given  aft^  the  warrant  of  attorney  were  a  dis- 
count transaction ;  the  money  originally  advanced  was  a 
discount ;  the  money  never  was  paid ;  the  giving  up  the 
old  bills  and  taking  new  ones,  was  but  a  continuation 
of  the  original  discount  transactions 

On  the  9th  of  July^  the  Vicifr-CHANCBLLOR  delivered 
the  following  judgment: — 

In  October  1843,  Lane  was  the  holder  of  two  bills 
which  had  been  drawn  by  him  upon  and^  accepted  by 
Harlock ;  one  for  298/.  lOv.,  ^^cb  had  fallen  Ate  on  the 
25th  July  preceding,'  and  the  other  for  225/.  6^.  6rf., 
which  would  not  fall  due  tiU  the  11  th  November  follow- 
ing.     Harloch  was  the  owner  in  fee  of  certain  real 
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estates  of  considerable  value,  but  heavily  mortgaged;  and  1853« 

the  interest  of  the  mwtgages  having  Men  in  arrear,  Lam« 

and  Hcrhck  being  in  embarrassed  circumstanees  and  un*  9« 

able  to  diseharge  the  arrears,  the  mortgagees  threatened  Hokuick« 
to  proceed  to  a  sale  of  the  estates.  In  this  dUemma, 
Harloeh  requested  his  solicitor,  Mr.  Fo^ter^  to  procure 
him  an  advance  of  money  suffleient  to  enable  him  to  dis- 
duurge  the  arrears  of  interest^  and  save  hia  estates  ijram. 
being  sold*  Aceordmgly,  on  the  21st  October,  F&Mer 
saw  Lane^  and  applied  to  him  to  advance  money  to  Hor- 
lock  to  enable  Um  to  pay  the  arrears  of  interest  on  the 
mortgages.  Lame  said,,  that  for  any  further  advance,  be 
must  have,  ia  addition  to  any  biUs  he  might  discount,  a 
virarrant  of  attorney  on  which  judgment  might  be  imme- 
diately entered  up  and  registered,  to  secure  the  payment 
a!  such  bills  as  he  might  then  discxmat,  and  the  two  for- 
mer bilk,  and  any  further  bills  he  might  thereafter  dis-^ 
coimi  for  Horlockj  not  to  exceed  in^  the  whole  a  sum  to  be 
defined ;  but  that,  prior  to  deciding  whether  he  wouldl 
discount  any  further  biUs,  he  must  be  furnished  with  at 
copy  of  HarloclCs  rental,  and  the  valuation  of  the  pro- 
perty (i.  €»  the  landed  estates),  and  the  amount  of  all  in-^ 
eumbrances  thereon ;  and  that  FoiUr  must  write  to  himi 
to  inform  him  whether  there  weve  any  and  what  judg^ 
menta  agednst  Horhcky  and  the  exact  amount  of  the 
money  he  was  required  to  laid.  Fotier  accordingly  very 
shortly  afterwards  sent  to  Lane  the  copy  of  the  rental  and 
valuation,  and  informed  him  there  were  no  unsatisfied 
judgments.  On  the  23rd  October,  F<»^er  called  again  ooi 
Lane^  and  went  through  (with  him)  the  rental  and  valu- 
ation of  HcrtocVu  hmded  estates,  and  the  then  existing 
incumbrances  thereon  ;^  and  after  sudi  examination,  Xa»« 
•  agreed  to  lend  the  required  sum,  and  requested  Fa$ier  to 
let  hfan  know  the  exact  sum  wanted,  which  Fo$i€T  ao- 
cordingly  did.    The  amount  to  be  advanced  was  800/. 
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1853.  On  the  25th  October,  Horlock  and  Foster  went  together 

Lank  *^  Lane^  who  produced  to  Horlock  a  cash  account  which 

V,  Horlock  perused  Bnd  signed.     And  thereupon  Lane  ad- 

HoRLOCK.       vanced  Horlock  the  800/.,  and  Horlock  accepted  three 
bills  drawn  upon  him  by  Lanej  each  dated  the  same  25th 
October,  and  payable  three  mbnths  after  date,  for  sums 
amounting  to  1528/.  7«.  6e{.,  and  executed  a  warrant  of 
attorney  to  confete  judgment  against  him  in  the  Court 
of  Queen's  Bench  in  a  sum  of  4000/.,  with  a  defeasance 
declaring  that  it  was  to  secure  payment  of  any  sum  not 
exceeding  2000/.,  which  should  at  anytime  thereafter  be 
due  to  Lane  upon  any  bills  or  notes  which  should  be 
made^  drawn,  or  accepted  by  fforlock^  and  discouoted 
for  him  by  Lane.     The  sum  of  1628/.  7$.  6</.,  for  which 
the  three  bills  were  given,  was  made  up  by  debiting 
Horlock  with  the    800/.   then  advanced,    and    three 
months"  interest  thereon  at  the  rate  of  60/.  per  cent,  per 
annum,  and  with  the  two  prior  bills,  and  three  months' 
interest  thereon  at  the  same  rate  of  60/.  per  cent,  per 
annuni)  and  with  the  expense  of  the  warrant  of  attorney 
and  stamps,  but  giving  him  credit  for  4/.  as  a  rebate  of 
interest  on  the  former  bill,  not  then  due,  for  the  seven- 
teen days  which  that  bill  had  still  to  run.     And  this 
appeared  on  the  face  of  the  account  rendered  to  Bar- 
lock.     On  the  following  day  (26th  October),  judgment 
was  entered  up  by  virtue  of  the  warrant  of  attorney  and 
registered.  ^  The  three  bills  fell  due  on  28th  Januazy, 
1844 ;  but  two  days  before  (26th  January),  three  new 
bills  were  drawn  by  Lane  upon  and  accepted  by  Horlock^ 
by  way  of  renewal  of  the  three  bills  then  about  to  fall 
due.     They  were  dated  26th  January,   1844,  for  sums 
amounting  to   1754/.  14^.  6d.,  and  payable  at  three 
months  after  date.     The  effect  of  these  new  bills  was 
to  carry  on  the  rate  of  interest  on  the  three  former  bills 
for  three  months  more^  at  the  rate  of  60/.  per  cent,  per 
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annum.      The  three  new  bills  fell  due  on  the  29th  April  1858* 

1844,  and  were  not  paid.      On  the  Ist  June   1844,  t.a'm» 

Lane  drew  and  Harlock   accepted    another    bill  for  9. 

176/.  12*.  6rf.  at  three  months  after  date.  This  was  for  Horlock. 
interest  on  the  1754/.  14s.  6e/.  And  on  the  4th  July 
1844,  Horlock  accepted  another  bill  at  three  months  for 
351/.  6s.  6e/.,  which  was  also  for  interest.  The  aggre- 
gate of  these  five  bills  ^  2281/.  I3s.  6c/.;  and  none  of 
the  bills  have  been  paid.  In  November  1846,  Horlock 
took  proceedings  in  the  Court  of  Queen's  Bench,  to  set 
aside  the  judgment,  on  the  ground  that  the  whole  trans- 
action was  void,  by  reason  of  the  proviso  in  the  stat.  2  & 
3  Vict.  c.  37.  The  Court,  upon  argument  of  the  rule, 
refused  to  set  aside  the  judgment :  Lane  v.  Horlock{a). 
In  April  1847,  Horlock  sold  a  part  of  his  estates,  and 
the  proceeds  of  the  sale  were  applied  to  pay  off  one  of 
the  early  mortgages.  Lane  joined  in  the  conveyance  to 
the  purchaser.  In  November  1848,  a  Mr.  Quincey^  who 
was  a  mortgagee  of  Horlock^s  estate  prior  to  Loners 
judgment,  with  a  power  of  sale,  sold  the  estate  to  Mr. 
Serjeant  Wrangham  for  a  large  sum  of  money,  out  of 
which  the  mortgages  prior  to  Quincey^s  were  paid  off, 
and  the  residue  was  paid  to  Qiiinccy.  The  Plaintiff 
Lane  alleges  that  this  residue  was  much  more  than 
sufficient  to  satisfy  what  was  due  to  Quincey  on  his 
mortgage ;  that  Quincey  had  notice  of  Lanis  judgment ; 
and  that  he  ought  to  have  applied  the  surplus,  after  sa- 
tisfying his  own  mortgage,  in  satisfying  Lanie  judgment, 
to  the  extent  of  2000/.  Quincey  has  since  died ;  and 
the  bill  in  this  case  is  filed  by  Lane  against  Horlock  and 
*  the  executors  of  Quincey,  praying  a  declaration  that  the 
Plaintiff  is  entitled  by  virtue  of  his  judgment  to  a  lien 
on  the  surplus  which  remained  of  the  purchase-money 
received  by  Quincey,  after  satisfying  the  several  mort- 

(a)  16  Law  Joum.  Q.  B.  87  ;  4  Dowl.  &  Lownd.  408. 
Vol.  I.     N.  S.  a  b 
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1853.  Ve^  including  Quxncey*8  mortgage;  and  a  declaratioa 

Lank  *^^  Q^incey  was  personally  liable  to  pay  PWntiflf  ilie 

o.  amount  of  such  lien ;  and  the  relief  whioh  would  be  con- 

HoRLOCK.  sequential  on  those  declarations* 

The  principal  questions  arising  in  the  case  (thougb 
other  questions  have  been  raised  in  argument),  are 
whether  Lane  was  entitled  by  virtue  of  the  judgment  to 
a  lien  or  charge  upon  HorlocVs  landed  estates  for  the 
amount  due  on  the  bills,  not  exceeding  2000/.,  and  whe- 
ther he  is  entitled  to  the  assistance  of  this  Court  to  en- 
force such  lien  against  the  proceeds  of  the  sale  of  those 
estates. 

That  the  transaction  is  such  as  would  be  altogether 
void  for  usury  under  the  statute  of  Anne,  there  can  be  do 
question,  nor  had  the  PlaintiiTs  counsel  suggested  any- 
thing to  the  contrary.  Their  whole  contention  has  been 
that  the  effect  of  the  statute  of  2  &  8  Vict.  c.  37,  is 
such  as  to  entitle  the  Plaintiff  to  the  relief  he  prays. 

There  were  two  previoos  statutes,  exempting  certun 
bills  and  promissory  notes  from  the  eflbct  of  the  usar; 
laws.    The  first  was: 

The  3  &  4  Will.  4,  c.  98,  s.  7,  (August  1833),  being 
an  Act  for  conferring  certain  privileges  on  the  Bank  of 
England.  And  the  7th  section  enacts,  ^*  That  no  bill  of 
exchange,  or  promissory  note,  made  payable  at  or  within 
three  months  after  date,  or  not  having  more  than  three 
months  to  run,  shall,  by  reason  of  any  instrument  taken 
then  or  secured  thereby,  or  any  agreement  to  pay  or . 
receive  or  allow  interest  in  discounting,  negotiating* 
or  transferring  the  same,  be  void ;  nor  shall  the  liability 
of  any  party  to  any  bill  of  exchange  or  promissory  o^^ 
be  affected  by  reason  of  any  statute  or  law  in  force,  for 
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And  it  exempts  parties  from 


the  prevention  of  usury, 
penalties. 


The  other  previous  statute  was  7  Will.  4  &  1  Vict, 
c.  80,  (July  1837),  which  enacts  in  the  same  terms 
with  respect  to  bills  or  notes  made  payable  at  or  within 
twelve  months  from  the  date,  or  not  having  more  than 
twelve  months  to  run. 
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1858. 


Lanb 

HOKLOCK. 


In  1839,  was  passed  the  stat.  2  &  3  Vict.  c.  37,  on 
the  construction  of  which  the  present  case  turns.  This 
statute  introduced  a  new  element  into  the  law  of  usury ; 
for  it  not  only  enacted,  that  no  bill  or  note  not  having 
more  than  twelve  months  to  run,  but  that  no  contract 
whatever,  should  be  void  for  usury ;  subject,  however,  to 
an  important  proviso.  The  language  of  the  Act  is, 
*^  That  no  bill  of  exchange,  or  promissory  note,  made 
payable  at  or  within  twelve  months  after  the  date  there- 
ofy  or  not  having  more  than  twelve  months  to  run,  nor 
any  contract  for  the  loan  or  forbearance  of  money  above 
the  sum  of  10/.,  shall,  by  reason  of  any  interest  taken 
thereon  or  secured  thereby,  or  any  agreement  to  pay,  or 
receive,  or  allow  interest  in  discounting,  negotiating,  or 
transferring  any  such  bill  of  exchange  or  promissory  note, 
be  void,  nor  shall  the  liability  of  any  party  to  any  such 
bill  of  exchange  or  promissory  note,  nor  the  liability  of 
any  person  borrowing  any  sum  of  money  as  aforesaid,  be 
affected  by  reason  of  any  law  or  statute  in  force  for  the 
prevention  of  usury.''  (Then  follow  words  exempting 
parties  from  the  penalties  of  usury ;  and  then  comes  the 
proviso).  **  Provided  always,  that  nothing  herein  con- 
tained shall  extend  to  the  loan  or  forbearance  of  any 
money  upon  security  of  any  lands,  tenements,  or  here- 
ditaments, or  any  estate  or  interest  therein.*' 

B  b2 
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1853.  The  first  question  then  for  determination  is,  whether 

T.Aitfg  ^^^  transaction  of  October  1843,  was  in  fact  a  loan  or 

o.  forbearance  of  money  on  the  security  of  HorlocK*M  laad, 

HoRLocK.      ^  the  Defendants  insist  that  it  was.    If  it  was,  there 

can  be  no  doubt  that  the  Plaintiff  cannot  be  entitled  to 

the  relief  he  seeks  by  this  bill. 

Now,  in  Withy  v.  Gilliard  (a),  where  money  was 
lent  at  more  than  51,  per  cent,  interest  on  the  security 
of  a  bill,  and  of  a  warrant  of  attorney  to  confess  judg- 
ment, and  no  mention  whatever  was  made  of  the  borrow^ 
er's  land  at  the  time  of  the  transaction,  and  judgment 
was  forthwith  entered  up,  the  Court  of  Queen's  Bench 
refused  to  set  aside  the  warrant  of  attorney. 

If  then  the  Plaintiff,  when  applied  to  for  the  loan,  had 
simply  required  a  warrant  of  attorney  in  addition  to  the 
bills,  and  nothing  had  passed  on  the  subject  of  HotUhJcs 
landed  estates,  then  on  the  authority  of  Withy  v.  Gil- 
liard^  the  warrant  of  attorney  and  the  judgment  entered 
up  thereunder  would  not  be  impeachable  under  the  pro* 
Tiso  in  the  Act.  On  the  other  hand,  if  the  Plaintiff 
when  applied  to  for  the  loan,  had  said,  '^  1  will  lend  you 
the  money,  provided  you  will  give  me,  in  addition  to 
bills,  the  security  of  HorlocK's  lands,  such  security  to  be 
effected  by  means  of  a  warrant  of  attorney  to  confess 
judgment,  upon  which  I  may  forthwith  enter  up  judg- 
ment, and  so  obtain  a  charge  upon  his  lands/'  1  think 
it  is  equally  clear,  having  regard  to  the  decided  cases, 
and  the  reasons  given  for  those  decisions,  that  in  that 
case  it  would  have  been  held  to  be  a  loan  of  money  on 
the  security  of  land,  within  the  meaning  of  the  proviso 

(a)  4  Dowl.  &  Lownd.  P.  C.  424,  note. 
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in  the  Act.     Neither  of  those  two  supposed  cases  cor-  1853. 

responds  precisely  with  the  present  case,  with  respect  to  Lane 

what  passed  between  the  parties ;  for  on  the  one  hand  o. 

HorloclCs  lands  were  made  the  subject  of  discussion  Horlock. 
between  Foster  and  Lane  in  negotiating  the  loan ;  nay, 
more,  Lane,  before  deciding  whether  he  would  advance 
any  money  at  all,  required  to  be  furnished,  and  was 
furnished,  with  further  information  as  to  the  rental  and 
valuation  of  HorloclCs  lands,  and  the  incumbrances 
thereon ;  but  on  the  other  hand,  not  a  word  was  actually 
said  by  either  party,  importing  that  the  money  was  to 
be  lent  on  the  security  of  the  lands.  According  to  the 
evidence  in  the  cause,  what  passed  between  Foster  and 
Lane  was  in  substance  this  :  Foster ^  in  applying  to  Lane 
for  the  loan,  spoke  of  HorhclCs  landed  estates,  partly 
(as  he  says),  because  the  loan  was  required  to  pay  the 
interest  on  the  charges,  and  partly  to  satisfy  Lane  that 
Horlock  was  a  man  of  stability,  and  had  the  means  of 
repaying  the  money  which  should  be  advanced;  and 
these  (he  says)  were  his  only  objects  for  alluding  to  the 
landed  estates.  And  Foster  adds,  that  he  gave  the 
Plaintiff  the  information  respecting  the  particulars  of 
the  landed  property,  to  enable  Lane  to  verify  his  state- 
ment as  to  Horlock's  responsibility.  And  further,  that 
the  final  arrangement  was,  that  Lane  should  make  the 
advance  on  the  bills,  with  the  warrant  of  attorney  as  a 
collateral  security ;  but  the  security  to  be  given  to  Lane 
was  not  in  any  manner  based  upon  any  arrangement  or 
stipulation  for  charging  Horlock s  landed  estates  with 
the  money  to  be  advanced.  The  Plaintiff  Lane  was 
examined  himself  as  a  witness,  and  he  states  in  his  depo- 
sition, that  Foster  told  him  that  Horlock's  estate  would 
be  sold  by  the  mortgagees,  unless  he  could  get  about 
800/.  to  pay  the  interest  in  arrear ;  that  nothbg  was 
said  by  Foster,  on  the  occasion  of  the  proposal  for  the 


610 


CASES   IN   CHANCERY. 


1853. 


Lane 

HORLOCK. 


advance  being  made,  respecting  HorlocVs  estates  being 
a  security  for  the  advance.  And  he  says,  that  his  object 
in  requiring  the  information  as  to  the  particuhunB  of  the 
estate  and  charges  thereon,  was  to  enable  him  to  judge 
whether,  if  the  estates  were  sold,  Horlock  would  have 
sufficient  surplus  to  pay  him  {Lane)  what  he  owed. 


Now>  when  it  is  considered  that  by  the  Act  of  1  &  2 
Vict.  c.  110,  s.  13,  a  judgment  operates  as  a  chaige 
upon  all  the  lands  of  the  person  against  whom  it  is 
entered  up,  and  the  judgment  creditor  is  to  have  the 
same  remedies  as  if  such  person  had  agreed  in  writbg 
to  charge  the  lands,  I  confess  it  does  appear  to  me,  to 
say  the  least,  extremely  questionable  whether  I  ought  to 
hold  that  a  man  who  is  about  to  lend  money  to  another 
at  usurious  interest,  and  who,  before  he  agrees  to  lend 
the  money,  requires  to  be  furnished  with  all  the  pvti* 
culars  of  the  borrower's  landed  estates,  their  rental  and 
valuation,  and  the  amount  of  the  existing  charges  and 
incumbrances  thereon,  and  who,  when  he  has  investi- 
gated and  satisfied  himself  up<xi  aU  thpse  heads,  lends 
the  money  on  the  security  of  a  warrant  of  attorney,  upon 
which  he  may  forthwith  enter  up  judgment,  which  judg- 
ment when  entered  up  will  be  a  charge  upon  those  very 
estates  as  complete  as  if  the  borrower  had  actually  agreed 
to  charge  them,  is  entitled  to  claim  the  benefit  of  that 
chaise,  merely  because,  knowing  (as  Lane  says  he  knew) 
that  a  charge  upon  lands  would  be  void,  he  took  the 
precaution  in  the  negotiation  to  abstain  most  carefully 
from  speaking  in  direct  and  express  language  of  a  s^ 
curity  on  land.  I  cannot  help  thinking  that  the  efiect  of 
such  a  decision  would  be  to  authorize  a  gross  and  pal- 
pable evasion  of  the  positive  prohibitions  of  the  Legislfr- 
ture.  The  professed  usurer,  of  course,  takes  especial 
care  to  be  armed  at  all  points  with  respect  to  the  usuiy 
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laws ;  and  if,  by  simply  yarding  his  lips  from  uttering  1853. 

the  words  **  security  on  land,^  he  may  stipulate  for  that  Lan« 

which  the  very  next  day  or  hour  gives  him  a  direct  v. 

charge  upon  land,  the  clear  and  express  intention  of  the  Horlock. 
Legislature  may  be  violated  at  his  pleasure  by  a  flimsy 
evasion.  I  feel  a  strong  impression  that,  if  I  were  en- 
tirely unfettered  by  any  decision  on  the  point,  I  should 
arrive  at  the  conclusion,  that  if  an  agreement  made  in 
express  terms  to  give  as  part  of  the  security  for  the  loan 
a  charge  upon  land  is  within  the  proviso  of  the  statute  of 
2  &  8  Vict,  c  87  (as  it  clearly  is),  an  agreement  made, 
after  a  careful  investigation  by  the  lender  of  the  rental 
and  value  of  the  borrower's  landed  estates,  and  the  in- 
cumbrances afiecting  them,  to  give  as  part  of  the  security 
for  the  loan  that  which  the  law  declares  to  be  a  charge 
upon  the  land,  ought  to  stand  upon  precisely  the  same 
footing ;  and  that  a  court  of  justice  ought  not  to  suffer 
itself  to  be  blinded  to  the  truth  of  the  case  by  the  shallow 
pretence,  that  the  lender  only  required  the  information 
as  to  the  borrower's  landed  estates  in  order  to  be  satisfied 
that,  if  the  estates  should  be  sold,  the  borrower  would 
have  a  sufficient  surplus  of  the  proceeds  of  the  sale  left, 
after  paying  the  mortgagees,  to  enable  him  to  repay  the 
loan. 

This  case,  however,  came  before  one  of  the  learned 
Judges  of  the  Court  of  Queen's  Bench,  on  the  attempt 
made  by  Horhek  in  1846  to  set  aside  the  judgment. 
The  case  is  reported  in  4  Dowl  ^  Loumdes^  Pr.  Ca.  408, 
and  16  Law  Joum.  Q.  B.  p.  87.  The  learned  Judge 
refused  to  set  it  aside.  He  stated,  indeed,  that  it  ap- 
peared pretty  clearly  from  the  affidavits,  that  though 
the  loan  was  secured  by  bills.  Lane  would  not  have  made 
it  unless  he  had  ascertained  that  Horlock  was  possessed 
of  landed  property,  nor  unless  Horlock  had  consented  to 
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1853.  give  the  warrant  of  attorney  which  authorized  the  €»• 

l^jfjg  tering  up  of  a  judgment  immediately.     (I  may  ofasenre, 

«.  that  a  great  deal  more  appeared  from  the  affidavits  than 

HoRLOCK.      ^Y^^^  i^j^  merely  ascertained  that  Harhck  was  possessed 
of  landed  property.)     But  the  grounds  on  which  the 
learned  Judge  based  his  decision  were,  first.  That  though 
the  judgment  which  might  be  entered  up  by  virtue  of 
the  warrant  of  attorney  would  be  a  charge  on  the  lands, 
the  warrant  of  attorney  itself  contained  no  reference 
whatever  to  the  lands,  but  merely  authorized  judgment 
to  be  entered  up  immediately ;  and  secondly.  That  if  an 
action  had  been  brought  upon  the  bills  after  they  fell 
due,  and  the  Plaintiff  had  forborne  upon  receiving  a  cog- 
novit authorizing  immediate  judgment,  with  stay  of  exe- 
cution, it  could  not  be  contended  that  that  case  would  be 
within  the  proviso,  and  the  forbearance  upon  the  security 
of  lands.     With  unfeigned  deference  for  every  opinion 
expressed  *by  that  learned  Judge,  I  must  frankly  confess 
that  neither  of  these  grounds  is  satisfactory  to  my  mind. 
With  respect  to  the  first  (viz.  that  the  warrant  of  attor- 
ney itself  contained  no  reference  to  land),  I  would  ob- 
serve, that  supposing  the  proposal  and  treaty  for  the 
loan  to  have  proceeded  from  first  to  last  on  the  basis  of 
its  being  made  on  the  security  of  HorhcVs  lands,  and 
that  Lane  had  examined  into  the  rental  and  valuation 
thereof  and  the  incumbrances  thereon,  and  had  even  in- 
vestigated HorhcKs  title,  just  as  an  intended  mortgagee 
would  do,  but  Lane^  being  aware  that  an  actual  mort- 
gage would  be  void,  had  stipulated  that  the  security  on 
the  land  should  be  effected  by  means  of  a  warrant  of 
attorney  to  confess  judgment — I  cannot  think  it  could 
be  successfully  contended  that  such  a  transaction  did  not 
come  within  the  meaning  of  the  proviso  in  the  Act ;   and 
yet,  the  warrant  of  attorney  itself  would  equally  contain 
no  reference  whatever  to  knd.    And  with  respect  to  the 
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seoond  ground  (that  if  an  action  were  brought  on  the  1853. 

bills  after  they  fell  due,  there  would  be  no  illegality  in  Lahb 

taking  a  cognovit  authorizing  the  entering  up  judgment  v. 

immediately^  and  upon  those  terms  forbearing  to  prose*      Horlock. 

cute  the  action) ,  the  answer  is^  that  in  that  case  the 

agreement  to  give  a  judgment  is  no  part  of  the  original 

contract  or  arrangement  under  which  the  lender  agreed 

to  advance  the  money  or  forbear  its  payment,  but  the 

cognovit  is  given  in  respect  of  a  debt  valid  by  law^  and 

actually  become  due  and  payable ;  and  indeed  there 

would  be  nothing  to  prevent  the  creditor  in  that  case 

from  taking  an  actual  mortgage  of  land  for  that  debt. 

I  have  felt  bound  to  state  why  I  cannot  concur  in  the 

reasons  upon  which  Lane  v.  Horlock  was  decided  at 

common  law.     At  the  same  time,  I  should  feel  great 

hesitation  in  deciding  the  present  case  on  a  ground  which 

would  conflict  with  the  opinion  of  so  eminent  and  learned 

a  Judge.   I  therefore  turn  to  the  consideration  of  another 

ground  upon  which  I  think  the  Plaintiff  is  not  entitled  to 

the  relief  he  prays,  resting  upon  what  I  conceive  to  be 

the  true  construction  of  the  Act,  which  construction,  if 

adopted,  is  consistent  with — I  will  not  say  all  the  reasons 

and  dicta — ^but  with  the  actual  decisions  in  all  the  cases 

in  which  the  Courts  of  law  have  refused  to  set  aside  the 

judgments,  including  Lane  v.  Horlock. 

It  might  be  inferred  from  some  of  the  cases,  that  an 
opinion  had  prevailed  that  if  part  of  the  security  given 
for  a  loan  of  money  at  more  than  5Z.  per  cent,  interest 
was  the  security  of  land,  the  proviso  in  the  statute  had 
the  effect  of  rendering  void  not  only  the  security  of  the 
land,  but  the  whole  contract,  bills  and  all.  When  some 
of  those  cases  were  cited  in  the  course  of  the  argument, 
it  struck  me  that  this  could  not  have  been  the  intention 
of  the  Legislature.   It  occurred  to  me  that  the  intention 


614  CASES   IN  CHANCERY. 

1853«  of  the  Legislature  in  passing  the  Act,  with  the  pronso, 

T.Aia*  '^^^^  simply  that  land  should  never  be  madcTa  security  for 

9.  the  loan  of  money  at  more  than  5/.  per  cent,  interest,  bat 

HoRLOCK*      ^jm^  ^Q  jpi^Q  j^ggif  ghould  be  valid,  and  that  every  species 
of  property  whatever,  other  than  land,  might  be  made  tbe 
security  for  such  loan ;  and  that  therefore,  having  in  the 
prior  part  of  the  Act  enacted,  first,  that  no  bill  or  note 
not  having  more  than  twelve  months  to  run  should  be 
void  by  reason  of  the  rate  of  interest  agreed  to  be  taken  ; 
and  secondly,  that  no  contract  should  be  void  by  reason 
of  such  rate  of  interest,  (which  part  of  the  Act,  if  no- 
thing had  been  superadded,  would  have  validated  every 
sort  of  security  for  such  loan,  whether  upon  land  or 
otherwise  howsoever,)  the  proviso  was  introduced  for  the 
sole  purpose  of  excepting  from  this  universaKty  the  single 
security  of  land,  and  not  for  the  purpose  of  declaring  any 
intention,  that  not  only  the  security  on  the  land  should 
be  void,  but  that  the  giving  or  agreeing  to  give  such 
security  should  vitiate  and  render  void  the  whole  trans- 
action.   The  more  I  have  considered  the  matter,  the 
more  strong  is  the  conviction  to  my  mind  that  this  is  the 
true  and  just  and  reasonable  construction  of  the  Act ; 
and,  taking  into  conmderation  the  steps  by  whidi  the 
Legislature  gradually  relaxed  the  prohibitions  of  the  usury 
laws,  first  by  3  &  4  Will.  4,  exempting  only  bills  or  notes 
having  not  more  than  three  months  to  run ;  then  by 
1  Vict.,  extending  the  exemption  to  bills  or  notes  not 
baring  more  than  twelve  months  to  run ;  and  at  length, 
by  2  &  3  Vict.,  exempting  all  contracts  whatever,  with 
the  special  exception  to  the  security  of  land, — it  does 
appear  to  me,  that  to  hold  the  whole  contract  void  be- 
cause one  of  the  securities  contracted  for  is  the  security 
of  land,  is  to  give  a  construction  to  the  Act  altogether 
beyond  the  intent  and  purpose  of  the  Legislature.    It  is 
satisfactory  to  me  to  have  found  a  case,  decided  by  ft 
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Coozi  of  the  highest  authority,  which  justifies  this  view  1853. 

of  the  construction  of  the  Act.     It  is  the  case  of  JSr  Lanb 

parte  Warrington^  re  Leakcy  17  Jur.  430,  which  came  v. 

before  the  Lords  Justices,  sitting  in  Bankruptcy.  The  Homi.ocK. 
facts  were,  that  Leake  gave  to  Warrington  promissory 
notes  to  secure  sums  of  money  advanced  to  him  by  War^ 
ringtoUf  with  6/.  per  cent,  interest ;  and  at  the  same 
time  that  each  note  was  given,  an  agreement  was  made 
that  Leake  should  secure  the  money  advanced  by  a 
mortgage  or  charge  on  certain  real  estates  of  which 
Leake  was  lessee ;  and  such  mortgages  were  executed 
according  to  the  agreement.  Leake  became  bankrupt, 
and  Warrington^s  claim  to  prove  the  amount  of  the  notes 
having  been  rejected  by  the  Commissioner,  on  the  ground 
of  usury,  he  appealed  to  the  Lords  Justices,  and  their 
Lordships  reversed  the  decision  of  the  Commissioner, 
and  admitted  the  proof  on  the  notes.  In  giving  judg- 
ment, Lord  J.  Turner y  after  reading  the  clause  in  the 
Act,  with  the  proviso,  thus  expressed  himself  (p.  432): — 
*'  The  enactment  therefore  clearly  validates  the  notes, 
(&c.  &c.  to)  In  my  opinion,  therefore,  these  bills  are 
valid,  and  must  be  admitted  to  proof.''  Lord  J,  K.  Bruce 
expressed  his  concurrence.  Here,  then,  is  a  clear  judicial 
assertion  of  the  principle  that  the  proviso  in  the  Act  was 
not  intended  to  invalidate  the  whole  transaction,  but  to 
invalidate  it  so  far,  and  only  so  far,  as  relates  to  the  se* 
curity  on  land.  To  this  principle  I  mean  to  adhere  in 
deciding  the  present  case,  being  satisfied  that  such  is  the 
sound  and  rational  construction  of  the  Act,  and  the  only 
construction  which  really  effectuates  the  intention  of  the 
Legislature.  Adopting,  then,  this  construction,  it  appears 
to  me  to  follow,  that  in  every  case  in  which  money  is 
lent  at  more  than  5/.  per  cent,  interest  upon  bills  and 
-  other  securities,  not  being  the  security  of  land,  and  also 
on  the  security  of  land,  a  Court,  whether  of  law  or  equity. 


616 


CASES   IN   CHANCERY. 


1853. 


Lank 

HORLOCK. 


18  bound  to  uphold  the  transaction  as  to  every  part  of  it, 
except  only  as  to  the  security  on  land,  and  that  it  is 
equally  bound  to  refuse  its  assistance  to  the  creditor  to 
enable  him  to  enforce  the  security  on  land ;  and  that 
supposing,  for  example,  a  loan  to  be  made  at  more  than 
6/.  per  cent,  interest^  and  the  parties  to  agree  that  it 
shall  be  secured  by  a  bill  or  note  not  having  more  than 
twelve  months  to  run,  and  by  a  deposit  of  goods,  and  also 
by  a  mortgage  so  charged  on  land,  the  transaction  ought 
to  be  supported  so  far  as  relates  to  the  bill  or  note,  and 
the  security  on  the  goods,  because  so  far  it  is  expressly 
authorized  by  the  Act ;  and  the  transaction  ought  to  be 
held  void  so  far>  and  only  so  far,  as  relates  to  the  security 
on  land)  because  that  is  expressly  prohibited  by  the  Act 
Now,  the  nature  and  effect  of  a  judgment  is  such,  that  it 
is  capable  of  being  enforced  either  against  the  person  or 
the  goods  or  the  lands  of  the  party  against  whom  it  is 
entered  up.   If,  then,  a  judgment  is  one  of  the  securities 
agreed  upon  between  the  lender  and  borrower  on  the 
occasion  of  a  loan  of  money  at  more  than  5L  per  cent. 
interest,  it  is  perfectly  consistent  with  the  Act  of  Par- 
liament that  the  judgment  creditor  should  enforce  it  by 
execution  against  the  person  of  the  debtor  or  against  his 
goods ;  but  it  is,  in  my  opinion,  inconsistent  with  the 
Act  that  he  should  enforce  it  against  the  lands  of  the 
debtor.     The  judgment  itself  is  valid,  because  the  cre- 
ditor may  use  it  in  a  manner  and  for  a  purpose  authorized 
by  the  Act ;  but  the  creditor  ought  not  to  be  assisted  in 
using  it  as  a  charge  upon  the  debtor's  land,  for  that  is 
what  the  Legislature  intended  to  prevent. 


In  this  case,  the  Plaintiff  comes  to  the  Court  and  asks 
for  its  assistance  to  enable  him  to  enforce  against  the 
land  of  Horlock  (or,  which  is  the  same  thing,  against  the 
proceeds  of  the  sale  of  the  land,)  the  judgment  which  ivss 


CASES   IN  CHANCERY,  617 

one  of  the  securities  agreed  to  be  given  on  the  occasion  1853. 


HOBLOCK. 


of  his  lending  the  money  to  Horlock^  at  60  per  cent.  Lahb 

interest.    And,  in  my  opinion,  he  is  not  entitled  to  that      ^    v. 
assistance. 

Being  of  this  opinion,  I  have  thought  it  unnecessary 
to  advert  to  any  of  the  other  points  which  were  argued. 

The  bill  must  be  dismissed  with  costs. 


1853: 
JACKSON  V.  TURNLEY.  27th  June. 


^ 


X  HIS  cause  was  upon  the  demurrer  of  Joseph  Tumley.     Jurisdiction. 

The  bill  stated  as  follows :—  Chancery 

In^ovement 
By  an  mdenture  of  lease,  made  the  30th  of  De-  Jet, 

cember   1843,  between  the  above-named   Defendants,  Construction  of. 
James  William   Tumley^  Joseph  Tumley,  and  Robert  A  lease  was 
Tumley,  of  the  one  part,  and  Samuel  Jackson  and  John  gn^^d  by  ^.  to 
Knillf  of  the  other  part,  the  hereditaments  therein  par-  ^^  ^Tenants 
ticularly  described,  and   known  as  Cox  if  Hammond's  being  only  joint 
Quay,  on  the  shore  or  bank  of  the  river  ThameSy  in  the  ?    ^^  represcn- 
city  of  Z^n&n,  were  demised  to  the  said  Samuel  Jackson  tative  of  one  of 
and  John  Knill,  their  executors,    administrators,  and  *^®  lessees 
assigns,  for  the  term  of  twenty- one  years,  to  be  com-  against  the 

lessor,  alleging 
that  the  lessor  claimed  to  have  a  right,  under  the  covenants,  against 
the  Plaintiff,  if  a  breach  should  arise,  and  praying  merely  a  declara- 
tion that  the  Defendant  had  no  right.     A  demurrer  to  this  bill  was 
allowed,  notwithstanding  the  15  &  16  Vict.  c.  86,  s.  50. 

The  meaning  of  that  section  is  only  to  remove  the  objection  that 
a  Plaintiff,  who  might  have  consequential  relief,  prays  merely  a  de- 
claration of  his  right.  It  did  not  mean  to  entitle  a  person  to  have 
a  declaration  as  to  a  claim  which  may  be  made  by  another,  under  cir- 
cumstances which  may  or  may  not  happen. 
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Jackson 

Tn&MLSY. 


puted  from  the  25tli  day  of  March  1842,  under  the 
yearly  rent  of  2500/.  and  subject  to  the  coyenants  tliere- 
in  contained,  on  the  lessees^  part  to  be  performed,  the 
demise  and  the  habendum  respectively  being  to  them  as 
joint  tenants,  that  is  to  say,  by  the  following  words:— 
**  Unto  them,  the  said  Samuel  Jackson  and  John  KnB, 
their  executors,  administrators,  and  assigns,"  and  the 
covenant  for  the  payment  of  the  reserved  rent  aod  all 
the  other  covenants  in  the  said  lease  by  and  with  the 
lessees,  were  joint  covenants,  without  any  words  of  sere- 
ralty,  and  amongst  the  lessors^  covenants  was  a  covenant 
for  renewal,  which  was  to  be  made  at  the  request  of  the 
lessees,  or  their  assigns,  or  the  survivor  of  them,  las 
executors,  administrators,  or  assigns,  as  by  such  inden- 
ture of  lease  will  more  fully  appear. 


The  said  leasehold  property  was,  with  other  similtf 
leasehold  properties,  taken  for  the  purposes  of  a  partner- 
ship then  existing  between  the  said  Samuel  Jackson  and 
John  Knill  as  wharfingers  and  warehousemen,  under 
certain  articles  of  partnership,  dated  the  13th  daj  of 
August  1839,  whereby  it  was  agreed  that  they  should 
be  partners  until  the  25th  of  December  1865,  being  the 
day  on  which  the  last  of  their  copartnership  leases  would 
expire,  but  that  if  either  of  the  partners  should  depart  this 
life  during  such  term,  then  that  the  share  of  the  partner 
so  dying,  of  and  in  (amongst  other  things)  the  several 
leasehold  wharfs  and  premises  therein  mentioned,  and 
which  included  the  property  comprised  in  the  said  lease 
of  the  80th  day  of  December  1843,  should  belong  to 
and  become  the  absolute  property  of  the  surviving  p^ 
ner,  who  should  pay  the  amounts  therein  mentioned  to 
the  executors  or  administrators  of  the  deceased  partner, 
and  should  pay  and  perform  the  rents,  covenants,  sai 
agreements  in  the  several  leases  of  the  said  several  letf^ 
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bold  premises  reserved  and  cQQtaioed,  and  indemnify  the 
estate  of  the  deoeased  partner  against  the  same. 

The  said  Samuel  Jackson  departed  this  life  in  the  year 
1845,  in  the  lifetime  of  the  said  John  KniU^  having  duly 
made  his  last  will  and  testament,  in  writing,  duly  exe- 
cuted and  attested,  whereby  all  his  real  and  personal 
estate  and  effects  were  given  to  the  Plaintifis  and  tha 
said  Thomas  Ambrose  White  (as  trustees  upon  certain 
trusts),  and  whom  he  ^)pointed  his  executors,  and  who 
have  all  proved  such  will  in  the  proper  Court,  and  acted 
in  the  execution  of  such  trusts. 
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As  between  the  estate  of  the  said  Samuel  Jaek$om  and 
the  said  John  KnilU  the  said  John  KmUl  has  always 
admitted  and  admits  that  he  is  the  person  liable  to  pay 
the  rent  and  observe  the  covenants  reserved  and  con- 
tained in  the  said  lease  of  the  30th  of  December  1843 ; 
but  in  the  administration  of  the  estate  of  the  said  Samuel 
Jackson  a  difficulty  has  arisen,  by  reascm  of  the  said 
Thomas  Ambrose  White  alleging  that  the  estate  of  the 
said  Samuel  Jackson  is,  as  between  such  estate  and  the 
lessors,  liable  under  the  said  indenture  of  lease  to  the 
payment  of  the  rent,  and  to  the  perfomumce  ol  all  the 
covenants  and  agreements  therein  reserved  and  con- 
tained on  the  lessees'  part,  if  the  said  John  KnilU  hk 
executors,  administrators,  or  assigniB,  should  make  de- 
fault therein ;  and  that  a  sufficient  portion  of  tibe  said 
estate  ought,  therefore,  to  be  retained  as  an  idenomity 
against  such  contingent  liability;  and  in  consequenoa 
thereof  a  large  sum  of  money,  part  of  the  estate,  has 
been,  by  direction  of  this  Court,  withheld  from  distri- 
bution. 


Application  has  been  made  on  the  part  of  the  Plain- 


620 


CASES  IN  CHANCERY, 


1853. 


Jackbon 

9. 
TURMLXY. 


tiffi  to  the  said  Defendants,  the  said  lessors,  by  a  letter 
as  follows :— ''  47,  Moorgate  Street,  11th  October  1852. 
Gentlemen, — Under  an  indenture  of  lease  dated  SOth 
December  184d,  a  certain  wharf  and  premises,  called 
*  Cox  4r  HammancTs  Quay,""  were  demised  by  you  (at  the 
request  and  by  the  direction  of  Mr.  Henry  TWnZey,)  to 
Mr.  Samuel  Jackson  and  Mr.  John  KfdUy  for  the  term 
of  twenty-one  years  from  the  25th  March  1842,  at  the 
annual  rent  of  2500/.  Mr.  Jackson  died  in  NoYember 
1846,  since  which  time  Mr.  KniU  has  been  in  posseBuon 
of  the  premises.  Being  concerned  professionally  for  the 
executors  of  Mr.  Jackson^  I  shall  feel  obliged  by  your 
informing  me,  for  their  satisfaction,  whether  you  hare 
any  claim  under  the  lease  in  respect  of  the  rent  and 
covenants  up  to  the  period  of  Mr.  Jackson*s  decease. 
*'  Requesting  the  favour  of  an  early  reply, 
*'  I  remain,  Gentlemen, 

'^  Your  obedient  Servant, 

"  J.  F.  EuiBLtt. 
"  To  James  William  Turnley, 
^'  Joseph  Tumlejf^  and  Robert 
"  Tumley,  Esquires.'' 


To  which,  by  the  authority  of  the  said  last-named  De- 
fendants, and  by  their  solicitors,  the  following  letter  and 
claim  was  sent  in  reply:—"  Sir, — We  are  directed  by 
Mr.  Joseph  Tumley  to  acknowledge  the  receipt  of  yo^ 
letter  of  the  11th  instant,  inquiring  if  he  and  the  other 
lessors  had  any  claim  on  the  executors  of  the  late  Mr. 
Jackson^  in  respect  of  the  rents  and  covenants  of  the 
lease  of  Cox  ^  HammomTs  Quay  granted  to  him  on  the 
SOth  December  1843,  up  to  the  period  of  Mr.  Jach(»i 
decease,  and  to  inform  you  that  all  rent  due  and  pnor 
to  that  event  has  been  duly  paid,  and  that  he  is  not 
personally  aware  of  any  breaches  of  covenant  prior  to 
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that  date ;  but  he  is  merely  a  trostee  of  the  property, 
and  will  have  a  claim  on  Mr.  Jackson's  executors  for  any 
such  breaches  of  covenant  as  have  been  or  shall  be  com- 
mitted from  the  date  of  the  lease  to  the  expiration  of 
the  term,  of  which,  of  course,  the  executors  will  take 
due  notice  before  they  part  with  the  estate  of  their 
testator. 

"  Your  humble  servants, 

'*  Chables  Drugs  &  Sons, 
''Billiier  Square,  16th  Oct.  1862. 

**  To  J.  F.  Elmslie,  Esq.,  Solicitor, 
"  47,  Moorgate  StreetP 

That  by  reason  of  such  claim  the  distribution  of  the 
estate  of  the  said  Samuel  Jackson  is  impeded^  and  cannot 
be  conveniently  proceeded  with. 

That  there  is  no  claim  or  ground  for  claim  by  the 
said  lessors  in  respect  of  any  rent,  or  of  any  other  matter 
or  thing  under  or  in  respect  of  the  said  lease,  prior  to  the 
death  of  the  said  Samuel  Jackson. 

The  Plaintifls  prayed  as  follows : — 

That  it  may  be  declared  that,  as  between  the  said 
lessors,  the  Defendants  James  William  Tumley^  Joseph 
Tumley,  and  Robert  Tumley^  aifd  the  estate  of  the  said 
Samuel  Jackson^  deceased,  all  liability  of  the  said  Samuel 
Jackson,  his  heirs,  executors,  and  administrators,  in  re- 
spect of  the  rent  and  covenants  reserved  and  contained 
in  the  said  lease  of  the  30th  of  December,  ceased  at  his 
death. 
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That  it  is  not  necessary,  in  administering  the  estate 
Vol.  I.     N.  S.  s  s 
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of  the  said  Samuel  Jackson^  to  make  anj  proTisioQ  in 
respect  of  the  said  alleged  contingent  liability,  or  of  anj 
other  alleged  liability  whatsoever  of  the  said  testator's 
estate  under  the  said  lease. 


That  the  Plaintiffs  may  have  such  fbrtber  and  other 
relief  as  the  nature  of  the  case  nuiy  require. 

Mr.  Drwe^  in  support  of  the  demurrer. 

The  broad  ground  of  demurrer  here  is,  that  it  is  not 
competent  to  parties  interested  in  the  estate  of  a  de- 
ceased person,  to  make  creditors  of  the  estate,  or  pe^ 
sons  claiming  to  be  such  creditors,  parties  to  a  suit 
for  administering  the  estate.  This  is  a  suit  in  eflect  for 
ascertaining  the  claims  on  Samuel  JacksonU  estate,  vA 
to  that  the  Plaintifls  have  no  right  to  make  the  lessons 
o(  Jackson  parties,  on  the  ground  of  their  being  creditors. 

But  here,  on  the  statements  of  the  bill  itself,  ibe 
lessors  have  no  present  claim.  Their  claim  can  ooly  be 
in  respect  of  future  and  contingent  breaches  of  covenant. 
It  is  quite  clear  that  the  lessor  himself  could  not  file 
a  bill  in  respect  of  such  contingent  breaches :  i^tii;  v. 
Malcott  (a).  How  then  can  a  bill,  alleging  his  claim  on); 
on  such  ground,  be  sustained  to  have  it  declared  that  be 
has  not  the  claim  ? 


Besides,  this  bill  is  merely  for  a  declaration  of  right) 
or  more  properly  for  a  dechiration  that  the  Defendant 
has  no  right.  Was  such  a  bill  ever  heard  off  Certainly 
no  precedent  of  such  a  bill  can  be  produced  before  tbe 
late  statute,  the  15  &  16  of  the  Queen,  c.  86,  b.  50; 

(a)  9  Hare,  692. 
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and  probably  on  tbat  the  Plaintifi  rely.  But  that  sec- 
tion was  never  meant  to  give  a  new  jurisdiction  to  the 
Court ;  all  that  it  does  is  to  alter  the  form  of  a  bill|  to 
allow  a  bill  to  be  sustained  for  a  declaration  of  right, 
without  consequential  relief;  whereas  before,  the  course 
of  practice  was  never  to  make  a  declaration  of  right,  but 
as  a  foundation  for  consequential  relief.  But  the  Act 
did  not  mean  to  give  to  the  Court  jurisdiction  to  declare 
a  right  in  a  case  where  no  consequential  relief  could 
have  been  given  before  the  Act.  Here  no  such  relief  is 
possible.  What  the  bill  asks,  is  to  declare  that  the  De- 
fendant has  no  claim.  What  decree  for  relief  could  be 
founded  on  that  ?  Such  a  case  is  not  that  contemplated 
by  the  Act,  which  meant  no  more  than  to  give  power 
merely  to  declare  a  right,  in  cases  in  which  the  Cour. 
had  before  jurisdiction  to  give  relief,  and  does  not  give 
such  power  in  a  case  where  it  cannot  and  never  coulc 
give  any  consequential  relief. 
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Mr.  TF.  M.  James  and  Mr.  T.  H,  Terrell^  in  support 
of  the  bill. 

The  Plaintiffs  say  the  covenant  in  the  lease  is  joint 
at  law ;  but  it  may  be  construed  as  several  in  equity 
(2  WiU.  Ex.  2nd  edit.  1240).  The  Defendant,  the 
lessor,  has  been  applied  to,  to  say  whether  he  makes  any 
claim  ;  he  admits  he  does ;  and  the  demurrer  admitting 
the  allegations  of  the  bill,  admits  that  the  administration 
of  the  estate  of  the  Plaintiff's  testator  is  impeded  by  the 
lessor's  claim. 


Before  the  recent  Act,  a  bill  of  this  sort  might  be 
sustained ;  if  there  were  a  claim  in  respect  of  a  legal  de- 
mand, a  bill  would  lie  for  an  injunction  to  restrain  the 
claimant  from  proceeding  at  law.     Why  should  not  a 
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bill  lie  to  restrain  the  prosecution  of  an  equitable  daimf 
That,  we  say,  might  hftve  been  done  before  the  Act.  But 
if  that  is  not  so,  at  any  rate  the  Act  is  adapted  to  this 
very  case,  a  mere  declaration  of  right.  The  very  object  of 
the  Act  is  to  dispense  with  the  necessity  of  granting  any 
relief,  and  to  entitle  the  Court  to  declare  the  rights  of 
the  parties.  It  meant  to  give  parties  in  a  hostile  suit 
just  the  same  benefit  of  the  opinion  of  the  Court,  that 
they  could  have  by  consent  under  Sir  G.  Turner's 
Act. 


Mr,  JDruce^  in  reply. 

The  case  of  a  bill  for  an  injunction  to  restrain  the  en- 
forcing at  law  of  a  legal  claim,  does  not  apply  to  tUs 
case.  Such  a  bill  would  lie  where  a  party  threatened  to 
bring  an  action  to  support  a  present  legal  claim ;  but  if 
a  party  said,  I  will  bring  an  action  i/^a  breach  of  cove- 
nant arises,  no  bill  would  lie  on  that  ground.  But  this 
bill  does  not  pray  even  a  declaration  of  right ;  it  praj's  a 
declaration  in  the  negative,  that  the  defendant  has  no 
right. 

Before  the  Act  it  is  certain  that  the  Court  would  not 
make  a  mere  declaration  of  right;  dough  v.  RUr 
cliff e  (a) ;  and  the  Act  does  not  extend  the  jurisdictioo, 
but  only  gives  power  to  the  Court  to  make  a  declaration 
of  right  without  following  it  up  by  consequential  relief, 
when  before  the  Act  it  had  power  to  give  consequential 
relief.  Here  no  case  for  consequential  relief  arises ;  the 
Defendant  cannot  be  restrained  from  proceeding  on  a 
right  which,  whether  it  will  ever  arise  or  not,  clearly  has 
not  yet  arisen ;  and  the  Court  can  therefore  make  no 
declaration. 


{a)  1  De  G.  &  Sm.  164. 
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The  Vich-Chanckllor  : 

This  case  involves  a  question  of^great  importance,  viz« 
whether  the  recent  Act  (the  15  &  16  Vict.  c.  86)  has 
established  a  right  to  an  action  declaratory,  not  merely 
to  declare  that  the  Plaintiff  has  a  right,  but  that,  as 
against  the  Plaintiff,  a  Defendant  has  no  right. 

The  demurrer  was  capable  of  being  argued  on  two 
grounds.  The  first,  I  understand,  is  abandoned  on  both 
sides,  viz.  that  on  the  statements  of  the  bill,  the  De- 
fendant has  no  right  in  equity  under  the  covenant 
against  the  representatives  of  the  deceased  lessee,  and 
therefore  that  the  Plaintiff  in  equity  has  no  right  to  the 
declaration  that  he  asks.  On  the  other  hand,  the  Plain- 
tiff might  contend  that  his  equity  is  this,  that  though 
the  covenant  is  at  law  merely  join^,  yet  in  equity  it  may 
be  treated  as  joint  and  several ;  and  then  the  question 
would  arise,  whether  the  right  of  the  lessor  to  sue  the 
executors  of  the  deceased  partner,  follows  the  right  of 
the  surviving  partner  to  sue  the  executors  of  his  deceased 
partner.  On  that  ground  the  demurrer  has  not  been 
argued ;  and  for  the  purpose  of  deciding  this  demurrer 
on  the  ground  on  which  it  has  been  argued,  I  must 
assume  that  the  lessors  might  have,  I  do  not  say  have, 
but  might  have  an  equity  against  the  executors  of  the 
deceased  lessee. 
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The  demurrer  is  argued,  first,  on  the  ground  that 
there  is  no  right  in  the  executors  of  the  deceased  partner 
in  such  a  case  as  this  to  bring  the  lessor  before  the  Court 
to  determine  the  question  whether,  if  there  should  be  a 
breach  of  covenant,  the  lessors  would  have  a  right  to 
file  a  bill  against  the  representatives  of  the  deceased 
partner.  It  is  clear  that,  as  between  the  representatives 
of  the  deceased  lessee  and  the  lessors,  there  could  be 
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no  consequential  relief.  If  the  declaration  were  made, 
there  must  be  an  end  of  it ;  no  further  relief  can  be 
given. 

Now  it  has  been  argued  that  this  Court,  irrespec* 
tively  of  the  Act,  has  been  in  the  habit  of  making 
decrees  containing  a  mere  declaration  of  right.  No  au- 
thority is  produced  for  iliat'  position ;  if  that  were  in- 
deed the  course  of  this  Court,  what  would  have  been  the 
use  of  the  Act?  The  case  of  CUmghv.  Ratcliffe^  referred 
to  by  the  Defendant^'s  counsel,  shows  very  clearly,  and 
if  that  case  had  not  been  decided,  I  should  have  felt  no 
doubt)  that  such  never  was  the  practice. 

Then  the  question  is^  whether  the  Act  gives  jurisdi^ 
tion»  I  have  on  this  point  no  precedent  to  guide  me,  do 
decision  or  even  dictum ;  I  must  therefore  decide  it  on 
the  Act  itself. 

Now  it  is  urged  that  it  would  be  extremely  conve- 
nient, if  whenever  a  party  has  reason  to  apprehend  thai 
another  will  make  an  attack  upon  him,  he  shoold  be 
entitled  to  come  to  this  Court,  and  to  ask  to  be  relieved 
from  that  danger,  by  having  it  declared  by  a  decision  that 
there  is  no  such  right ;  and  if  there  were  any  case  in 
which  advantage  would  arise  from  such  a  jurisdictioDi 
this  would  be  a  case  well  illustrating  the  convenience; 
nor  do  I  see  that  from  the  exercise  of  it,  any  mischief 
could  result  to  the  Defendant. 

But  that  is  not  the  question  that  I  have  to  decide : 
the  question  is,  whether  the  Legislature  intended  to 
give  the  jurisdiction.  And  the  first  observation  that 
suggests  itself,  not  conclusive  certainly,  but  not  alto- 
gether without  weight,  is,  that  if  the  Legislature  had 
intended   to  give  such  a  jurisdiction  to  entertain  a 
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species  of  actioo  of  declarator,  it  would  have  given  to 
the  Court  power  to  make  such  dedarations  on  legale  as 
well  as  on  equitable  questions ;  or  if  the  intention  had 
been  to  confine  the  powers  of  Courts  of  equity  to  equi* 
table  questions,  it  would  have  given  a  similar  power  to 
Courts  of  law  upon  legal  questions. 
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Another  observation  is  this :  that  if  the  Legislature 
had  meant  to  give  the  right,  confining  it  to  Courts  of 
equity,  still  if  it  meant  to  give  power  to  the  Court  to 
make  a  declaration  of  right  and  nothing  more,  the  in- 
tention would  have  been  very  differently  expressed.  Ob- 
serve what  is  the  language  of  the  statute.  (His  Honor 
referred  to  the  50th  section.)  It  must  be  observed  that 
the  statute  might  have  had  in  view  this  objection  on 
the  part  of  the  Defendant,  that  the  Plaintiff  only  asked, 
and  could  only  have,  a  declaration  of  right.  It  might 
have  had  another  objection  in  view,  viz.  that  the  Plain- 
tiff has  no  right  to  bring  the  Defendant  before  the  Court 
to  litigate  the  question ;  not  that  the  Plaintiff  has  no 
right  to  a  declaration  with  consequential  relief,  but 
that,  assuming  he  might  have  consequential  relief,  he 
has  no  right  to  bring  the  Defendant  before  the  Court. 
Now,  did  the  Legislature  mean  to  deal  with  both  these 
objections,  or  only  with  the  first  \  Its  only  object  might 
be  to  remove  the  objection,  that  though  there  is  a  right 
to  sue,  the  Plaintiff  has  no  right  to  have  a  mere  declara- 
tion. But  did  it  mean  to  say,  further,  anybody  who 
has  an  apprehension  that  some  day,  in  the  happening  of 
some  possible  event,  another  may  make  a  claim  against 
him,  may  institute  a  suit  to  have  it  declared  that 
there  is  no  ground  of  claim !  I  think,  if  I  were  to  put 
this  construction  on  the  Act,  I  should  not  be  justified  by 
the  words  of  the  section ;  I  should  not  be  justified  by 
anything  in  any  other  part  of  the  Act. 
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(His  Honor  referred  to  Sir  O.  Tumer*8  Act,  ob- 
serving that  when  a  question  arose  on  the  constructioa 
of  an  instrument,  the  parties  ctgreeing  might  have  it  de- 
termined under  that  Act ;   and  continued) — 

I  am  of  opinion  that  this  question  cannot  be  litigated; 
that  the  representative  of  a  deceased  lessee  cannot  file  a 
bill  against  the  lessor  to  litigate  the  question,  whether,  in 
the  event  of  a  breach  of  a  covenant  taking  place,  the  lessor 
would  have  a  right  founded  upon  it ;  and  I  may  observe 
that  the  last  branch  of  the  section  is  not  unimportant. 
It  says,  ^'  it  shall  be  lawful  for  the  Court  to  make  bind- 
ing declarations  of  right,  without  granting  consequential 
relief.^  That  seems  to  imply,  that  it  contemplates  a 
case  in  which  the  Court  is  capable  of  giving  consequential 
relief.  Here  there  is  not  merely  no  consequential  relief 
asked,  but  none  is  capable  of  being  given. 

I  am  of  opinion  that  the  Act  meant  only  to  remove 
the  objection  that  a  merely  declaratory  order  is  asked  by 
the  bill.  It  meant  this :  when  a  person  may  have  a 
right  to  property,  the  Court,  though  not  asked  to  give 
relief  by  its  decree,  may  declare  that  the  party  has  such 
a  right.  It  did  not  intend  to  authorize  a  declaration  at 
the  instance  of  a  Plaintiff,  that  some  person  who  d^ms 
a  right,  has  no  such  right. 


The  demurrer  must  therefore  be  allowed. 
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D^ALMAINE  v.  MOSELEY,  1853: 

6th  July. 

X  HE  question  in  this  cause  arose  upon  the  residuary  Will. 

clause  of  the  will  of  a  Mr.  Hewson^  which  was  in  the     S^f^^'lff/*^?- 
o«      .  .    A    ^  11  .1  1        .1  What  Words 

following  terms : — "  And  as  to  all  the  rest  and  residue  p^^ 

of  my  estate  and  effects,  1  give  and  bequeath  the  same  to     Real  Estate. 

W.  Moseley^  8,  Edwards^  W.  Parkins,  and  M.  S,  Parn-  j^  gift  of  all  the 

tkeTy  in  trust  to  collect,  get  in,  and  receive  the  same,  residue  of  my 

and  to  invest  the  same  and  every  part  thereof  in  their  r^  ^  j*^  ^^ 

names  in  the  3/.  per  Cent.  Consolidated  Bank  Annuities,  and  C,  upon ' 

or  other  government  stocks  or  funds,  with  power  to  *"^J'  ^®  collect, 

alter,   vary,  and  transpose  the   same   at  their  discre-  ^y^j  the  same 

tion,  and  to  pay  the  interest  and  dividends  thereof  to  and  invest  in 

Mrs.  D'Almaine  for  her  life,  for  her  separate  use  and  l^^^\  ^^  P*y 

the  diviaenas, 
benefit,  independent  of  her  present  or  any  future  hus-  ^c.,  to  persons 

band,  but  without  power  to  anticipate,  &c.,  and  from  beneficially  en- 

and  afler  her  decease  to  pay  and  divide  the  said  resi-  ^  ^j^-'     ^^ 

duary  estate  equally  among  such  of  the  eight  children  of  executors.  Held, 

the  said  Mrs.  IXAlmaine  as,  being  a  son  or  sons,  have  *op**®  ^^ 

attained  or  shall  attain  the  age  of  twenty-one  years,  or, 

being  a  daughter  or  daughters,  have  attained  or  shall 

attain  that  age  or  marry  .^ 

The  Plaintifis  were  Mrs.  D*AJmaine  and  some  of  her 
children,  who  claimed  the  testator^s  real  estate  under 
the  residuary  clause.  The  testator  died  without  leaving 
any  heir. 

Mr,  Chandless  and  Mr.  J^.  Wood,  for  the  Plaintiffe. 

The  words  collect^  get  in^  &c.,  apply,  it  is  true,  pro- 
perly to  personal  estate ;  but  the  word  receive  does  apply 
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to  real  estate;  and  the  word  invest  raises  au  imp 
power  of  sale.  The  general  principle  is  this :  you  must 
give  effect  to  all  the  words  of  the  will ;  you  must  look  at 
the  word  "effects"  as  well  as  the  word  "estate;"' the 
former  includes  all  the  personalty,  Campbell  v.  Pro- 
coti  (a),  Michell  v.  Michell  (b).  The  word  estate  would 
therefore  be  surplusage,  unless  it  passed  the  real  estate; 
and  it  must  be  held  to  be  intended  to  describe  the  real 
estate.  Jangsma  v.  Jongsma  (c),  Barnes  y.  Patck(d)j 
HamUtanv,  Hodson  («). 

As  to  the  subsequent  limitations  or  directions,  whicli> 
it  would  be  argued,  applied  only  to  personal  estate,  tier 
referred  to  Stokes  v.  Salomons  (/). 

They  cited  also  Mower  ▼.  Orr  (g\  Affledi  v.  Jama  (i), 
Pattenden  v.  Hobson  (t),  Churchill  v.  I)ibben{i),  San- 
derson V.  Dobson  (0,  Doe  d.  Boons  v.  Walker  (m). 

Mr.  CoU^  for  two  of  the  Defendants  in  the  same  in- 
terest as  the  Plaintifis,  cited  Doe  d.  Evans  v.  Evm[t\ 

If  the  words  used  are  inapplicable  to  real  estate,  thej 
are  just  as  inapplicable  to  leasehold,  which  it  is  not  coo- 
tended  does  not  pass. 

Mr.  WickenSy  for  the  Crown. 

It  is  clear  that  the  words  estate  and  effects  may 


(tf)  15  Ves.  see  p.  607. 
(h)  5  Madd.  69. 
(c)  1  Cox,  362, 
id)  8  Ves.  604. 
(tf)  llJur.193. 
(/)  9  Hare,  75. 
0)  7  Hare,  475. 
(A)  17  Sim,  121. 


(t)  17Jur.406;andlJ«nn. 
on  Wills,  657. 

{k)  9  Sim.  447,  nolu, 

(0  1  Exch.  141. 

(m)  15  Q.  B.  28. 

(»)  9Adol.&El.  719;«» 
also  Davenport  v«  Coltmss,  1- 
Sim.  588. 
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be  cut  dovm  to  mean  personal  estate  only.  The  word 
devise  does  not  occur  anywhere  m  this  will ;  only  the 
words  give  and  bequeath.  There  are  no  words  of  limit- 
ation. Unless,  therefore,  the  real  estate  passes  by  the 
residuary  devise,  there  is  no  other  devise  of  real  estate, 
to  show  that  the  testator  had  real  estate  in  his  content 
plation.  The  word  proceeds  is  not  to  be  found  here ; 
all  the  words  used  are  strictly  and  exclusively  appli- 
cable to  personal  estate.  I  rest  in  this  case  princi- 
pally on  the  inapplicability  to  real  estate,  oC  the  limita- 
tions following  the  words  of  gift.  (He  cited  Doe  v. 
Buckner  (a).  Doe  v.  HwrreU  (ft.))  The  cases  which 
have  been  cited  all  show  that  if  the  words  which  follow 
the  gift,  are  only  applicable  to  personal  estate,  it  must 
be  taken  that  tiie  testator  did  not  intend  to  pass  real 
estate. 

As  to  the  residuary  gift  passing  leasehold  estate,  that 
goes  to  the  executors  by  law.  There  may  be  in  them  a 
duty  to  convert ;  it  is  not,  therefore,  necessary  to  find  in 
the  words  of  the  will  any  intention  to^convert  the  lease^ 
hold. 

Mr.  Bacon  and  Mr.  Shapter,  for  the  trustees  and 
executors,  took  no  part  in  the  aigument. 
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The  Vigk^Changbllor,  without  calling  for  a  reply : 

The  question  here  is  between  persons  claiming  under 
the  residuary  gift,  and  the  Crown  representing  the  in- 
terest, which,  if  there  were  an  heir,  would  go  to  the 
heir. 

As  to  the  effect  of  the  residuary  clause,  the  question 
(a)  6  Term  Rep.  610.  (6)  5  Bam.  &  Aid.  18. 
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is,  whether  the  language  shows  that  the  testator  in- 
tended to  pass  his  real  estate,  or  only  his  personal  estate. 

It  is  entirely  a  question  of  intention.  The  genml 
principles  applicable  to  cases  of  this  sort  are  well  esta- 
blished :  the  difficulty  is  not  in  ascertaining  the  priih 
cipleSy  but  in  their  application ;  one  rule  is,  that  tbe 
word  estate  simply^  is  sufficient  to  pass  real  estate ;  bat 
in  most  cases  the  word  estiUe  is  not  used  simply;  sd 
another  rule  is,  that,  supposing  that  there  is  nothin; 
in  other  parts  of  the  will  to  control  the  meaning  of  the 
gift,  the  eflTect  of  the  word  estate,  coupled  with  other 
words,  b  this :  if  the  other  words  would  without  the  word 
estate  not  be  sufficient  to  pass  the  whole  personal  esUte, 
the  word  estate  will  be  considered  as  used  to  efiect  i 
complete  passing  of  the  personal  estate  ;  but  if  the  oihet 
words  are  sufficient  to  pass  all  the  personal  estate,  then 
the  word  estate  must  be  read  as  intended  to  apply  to  red 
estate. 

It  is  equally  clear  that,  consistently  with  the  genenl 
principles,  there  may  be  words  in  the  will  which  show 
that  the  language  used  may  have  an  interpretation  &(- 
ferent  from  their  ordinary  and  proper  interpretation; 
but  the  rule  being  that  the  word  estate  is  sufficient  to 
pass  real  estate,  and  the  other  words  vsed  in  this  case 
being  effects,  which  is  sufficient  to  pas9  all  the  personal 
estate,  so  far  as  the  language  is  considered,  prima  faei^ 
the  word  estate  here  would  comprise  the  real  estate; 
and  unless  there  is  something  in  tbe  will  to  shofi^  a  desr 
indication  of  intention  to  use  the  word  estcUe  in  a  sense 
different  from  its  ordinary  legal  sense,  it  must  be  read  in 
that  sense.  The  cases  on  this  subject  are  very  nume- 
rous, and  not  very  easy  to  be  reconciled ;  but  the  ten- 
dency of  modern  decision  is  to  give  less  effect  to  i 
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and  trivial  matters   than  was  attributed  to   them   in 
former  times. 

Now  in  this  case,  it  is  said  on  the  part  of  the  Crown, 
that  in  the  former  part  of  the  will  there  is  no  gift  of  any 
real  estate ;  but  it  appears  to  me  that  to  lay  stress  on 
that  would  be  to  rely  on  grounds  too  minute ;  and  that 
no  indication  of  intention  is  afforded  by  it. 

The  next  point  made  is,  that  in  the  language  used  for 
giving  the  residuary  property,  the  word  devise  does  not 
occur.  I  think  that  also  is  no  indication  of  intention : 
the  word  give,  is  quite  as  efficient  as  the  word  devise^  to 
pass  real  estate,  and  is  of  quite  as  frequent  use.  Next, 
it  is  said  that  there  are  no  words  of  limitation  to  the 
heirs ;  but  neither  are  there  to  the  executors ;  so  that 
no  particular  intention  can  be  gathered.  It  can  no  more 
be  said  that  it  was  intended  by  omitting  a  limitation  to 
heirs  to  exclude  real  estate,  than  that  by  the  omission  of 
a  gift  to  executors  it  was  intended  to  exclude  personal 
estate. 
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Another  argument  is,  that  the  individuals  to  whom 
the  residuary  gift  is  made,  are  also  the  executors.  I  do 
not  think  any  intention  can  be  collected  from  this. 

Then  comes  the  material  point  on  which  properly  the 
counsel  for  the  Crown  principally  relied.  (The  Vice- 
Chancellor  referred  to  the  trusts  to  collect,  get  in,  &c.) 
Now  there  is  no  doubt  these  words  are  strictly  appli- 
cable to  outstanding  or  other  personal  estate;  but  in 
strictness  also  they  are  not  applicable  to  certain  portions 
of  personal  estate,  which  beyond  all  question  would 
If  the  testator  had  had  leaseholds  for  years,  or 
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even  for  lives,  they  would  be  personal  estate ;  and  can  I 
say  that  the  use  of  words  not  properly  applicable  to  real 
estate,  is  an  indication  of  an  intention  that  real  estate 
should  not  pass,  when  the  very  same  words  are  applied 
to  personal  estate  of  a  certain  character,  which  clearlj 
was  intended  to  pass ! 

It  is  said  that  the  leasehold  estate  would  vest  in  the 
executors  by  force  of  law.  But  this  is  a  trust  to  be  car- 
ried into  effect,  by  the  executors,  it  is  true,  but  not  in 
their  character  of  executors  as  such,  but  by  them  as 
trustees.  They  happen  to  be  the  same  persons,  but  that 
does  not  alter  their  character.  No  doubt  it  would  be  the 
duty  of  the  executors,  if  it  were  necessary  for  the  po^ 
poses  of  the  estate,  to  convert  the  leaseholds ;  but  so 
far  as  it  would  not  be  actually  necessary  for  them  to  aell 
for  such  purposes,  they  ought  not  to  sell.  If  the  tes- 
tator also  made  them  trustees  to  hold  the  residaaiy 
estate  on  trusts,  and  those  trusts  require  a  sale,  they 
must  sell,  but  not  in  their  character  of  executors,  but  of 
trustees. 

But  here  there  is  more ;  it  is  not  left  to  the  executors 
to  carry  out  the  trusts ;  the  bequest  ia  of  the  residue 
after,  if  I  may  use  the  expression,  the  executors,  as  such, 
have  done  their  worst ;  that  is,  when  they  have  sold  all 
that  it  might  be  necessary  to  sell  for  the  purposes  oT 
administration — what  remains  after  that,  is  the  subject 
of  the  residuary  bequest  to  the  trustees,  which  it  is  im- 
perative on  them  to  collect,  get  in,  &c.,  and  those  words 
would  include  and  ^)ply  as  well  to  any  leasehold  remain^ 
ing  unsold  by  the  executors,  as  to  any  other  property. 


Now  it  would  be  too  hypercritical  to  consider  whether 
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the  words  get  in  and  receive  might  jiot  be  strained  to  apply 
to  real  estate.  Those  words,  properly,  strictly,  honestly 
construed,  certainly  apply  to  personal  estate,  and  not 
to  land :  they  are  not  properly  applicable  either  to  real 
estate  or  to  leasehold  estate ;  but  still  the  use  of  them 
does  not  appear  to  me  to  indicate  an  intention  in  the 
testator  to  exclude  from  his  bequest  real  estate,  where 
they  are  dearly  not  intended  to  exclude  personal  estate 
consisting  of  leaseholds. 
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I  think  I  have  now  dealt  with  all  the  objections  made 
to  the  validity  of  this  residuary  bequest  as  passing  real 
estate.  And  I  do  not  think  that,  on  any  or  all  of  them, 
I  can  conclude  that  in  the  will  there  is  anything  so  in- 
consistent with  the  intention  to  devise  real  estate,  as  to 
give  to  the  word  estate  a  meaning  different  from  its  ordi- 
nary and  legal  meaning.  I  am  of  opinion,  therefore,  that 
the  testator's  real  estate  did  pass  by  the  residuary  gift. 
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1853:.  RE    STEWARD'S    ESTATE,  and   THE  9   &    10 

,  lot  July.  ^  VICT. ;    THE    LONDON  AND  BIRMINGHAM 

Tenant  for  Ufe.  GRAND     JUNCTION,     and      MANCHESTER 

Remainderman.  AND     BIRMINGHAM     RAILWAY     COMPA- 

A  testator  de-  NIES,  &c. ; 
vises  real  estate, 

•ubjecttoalease  ^^    PARTE      JOHN     BRISCOE    and      ELIZA 
for  a  term  oi 

years  at  25^.10*.  CICELY    his    Wife,    formerly    ELIZA  CICELY 

rent,  to  A,  for  STEWARD,  by  her  next  Friend ;  and  of  HENRY 

toV'^A  railway  BRISCOE   and  MARGARET   his  Wife,  formerly 

Companvpur-  MARGARET   STEWARD,  by  her  next   Friend; 

terTsfof ^"^d  *°^  SAMUEL  SYLVESTER  MACAULY. 
B,^  subject  to 

1^00?^wh?ch  is  Burgess  steward,  the  father  of  the  two  Peti- 

invested.    The  tioners,  JB.  C  Briscoe  and  M.  Briscoe,  gave  by  his  will 

l^e  was  grant-  certain  freehold  property  upon  trust,  as  to  one  moiety 

rent  Gess  than  a  thereof,  to  each  of  his  said  daughters  for  life  for  her  sepa- 

rack-rent)  in  rate  use,  remainder  to  the  children  of  his  said  daughters  in 

consideration  of  ^^^  manner  directed ;  and  if  one  daughter  should  die  with- 

a  covenant  to  ^                   ^                                .  ° 

expend  money,  out  issue,  remainder  as  to  her  moiety  to  her  brother  and 

600/.,  on  the  the  other  daughter  in  fee ;  and  if  both  daughters  shoald 

twenty  year^  *^'®  without  issue,  remainder  to  the  said  brother  in  fee. 

Held,  that  the  The  testator  died  in  1832. 

tenant  for  life 

was  entitled  to 

the  whole  of  the  Part  of  the  testator's  freehold  property  consisted  of  a 

dividends  of  the  one-fourth  share  of  a  certain  house,  subject  at  the  time 

money.  ^^  ^'®  death  to  a  lease,  of  which  forty-nine  years  were 

unexpired,  at  a  rent  of  25/.  10«.  a  year. 

The  London  and  North  Western  Railway  Company 
contracted  to  buy  the  testator's  share  of  the  sud  house. 
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subject  to  the   lessees^  term  and   interest  for  1700Z.,  1853. 

which  they  deposited  under  an  agreement,  in  a  private  j^  ^^ 

banky  and  for  which  they  were  to  pay,  from  the  time  Steward's 

when  they  should  take  possession,  5/.  per  cent,  interest  Estate. 
till  the  money  was  paid  into  the  bank  in  the  name  of  the 
Accountant-General. 

The  interest  which  thus  accrued  from  the  time  when 
the  Company  took  possession  until  April,  1853,  was 
319/.  4«.  Scf.,  in  respect  of  which  the  Company  paid  to 
the  two  female  Petitioners,  as  tenants  for  life,  one-fourth 
of  94sL  IBs.  M.,  which  was  the  amount  of  the  yearly 
rent  of  25/.  10s, ;  and  in  April,  1853,  the  Company  paid 
the  1700/.  and  the  balance  of  the  interest,  224/.  5s.  4d, 
into  Court. 

The  two  Petitioners,  the  tenants  for  life,  claimed  to  be 
entitled  to  the  224/.  6s.  4c/.,  and  to  have  the  1700/.  the 
purchase-money  invested,  and  to  be  paid  from  time  to 
time  the  dividends  of  the  1700/.  The  Petitioner 
Mecadey  was  the  representative  of  the  testator's  surviv- 
ing trustee. 

The  parties  entitled  in  remainder,  on  the  other  hand, 
contended  that  the  tenants  for  life  were  only  entitled  dur- 
ing the  lease,  to  their  one-fourth  of  the  rent  reserved,  and 
that  the  surplus  interest  must  be  accumulated  during 
the  lease  for  the  parties  who  should  be  entitled  at  its 
termmation. 

Mr.  Speed,  for  the  Petitioners. 

The  Company  have  purchased  the  estate  of  the  tenants 
for  life  and  of  the  tenants  in  remainder,  subject  to  the 
interest  of  the  lessee,  whose  interest  they  have  dealt 
with  quite  irrespectively  of  that  which  the  testator  has 

Vol.  I.     N.  S.  t  t 
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1853.  devised;  the  price  given  represents  and  is  substitnted 

In  re  ^^^  ^^®  devised  estate ;  consequently,  the  tenants  for  life 

Steward's      are  entitled  to  the  whole  income.     The  fact,  that  before 

Estate.         ^^  purchase  by  the  Company,  they  received  only  their 

portion  of  the  rent  does  not  affect  their  claim ;  the  rent 

was  then  the  whole  income ;  but  they  are  entitled  toihe 

income  whatever  it  may  be.   Suppose  the  lease  had  been 

forfeited,  can  it  be  contended  that  they  would  not  have 

become  immediately  entitled  to  whatever  was  the  income 

arising  under  any  fresh  lease !    Here  the  effect  of  the 

purchase  was  to  purchase  up   the  interest  of  the  le- 

maindeivmen  at  17002.,  subject  to  the  life  estate,  and  to 

purchase  up  the  interest  of  the  tenants  for  life  in  the 

rent,  for  the  income  to  arise  from  17002. 

Mr.  Temple,  contrh. 

The  tenants  for  life  were  entitled  during  the  lease  to 
their  share  of  the  rent  and  no  more ;  subject  to  that, 
the  estate  was  in  the  remaindeivmen. 

The  purchase  by  the  Company  could  not  have  the 
effect  of  increasing  that  which  was  given  by  the  testator 
to  the  tenants  for  life.  Suppose  the  lease  had  been  at 
a  peppercorn  rent ;  during  the  lease^  the  tenants  for  life 
would  have  been  entitled  to  nothing;  the  purchase- 
money  would  in  that  case  be  plainly  the  price  of  the 
reversion  only,  and  it  never  could  be  contended  that  the 
tenant  for  life  would  have  a  right  to  take  the  interest  of 
the  purchase-money  during  the  lease.  The  principle 
must  be  the  same  if  an  actual  rent  is  reserved.  The  pur- 
chase-money is  the  price  given  for  the  reversion  and  the 
rent ;  and  the  tenants  for  life  can  therefore  only  be  en- 
titled to  take  the  equivalent  of  the  rent  out  of  the  in- 
come; everything  beyond  that,  is  what  was  paid,  not 
for  their  estate,  but  for  the  estate  in  remainder.    The 
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Court  so  deals  with  the  purchase-money  in  cases  of  1853. 

sales  by  ecclesiastical  corporations :  Er  parte  Dean  and  j„  ^^ 

Chapter  cf  Gloucester  («)•  Steward's 

Estate. 

Mr.  Speedy  in  reply. 

If  the  rent  res^ved  had  been  a  peppercorn,  the 
value  of  the  interest  of  the  tenants  for  life  might  be 
nothing,  or  it  might  be  something ;  and  its  value  would 
depend  on  the  proportion  between  the  life  of  the  tenant 
for  life,  and  the  length  of  the  term  :  but  so  would  the 
value  of  the  reversion ;  and  if  the  length  of  the  term 
were  such  as  to  leave  any  value  at  all  in  the  reversion, 
the  estate  for  life  must  also  have  some  fraction  of  thai 
value. 

Suppose  the  lease  had  only  a  year  to  run,  and  the 
tenant  for  life  was  only  twenty-one.  Then  of  course  the 
value  of  the  property  would  be  almost  the  same  as  if 
there  were  no  lease :  it  would  diminish  in  proportion  to 
the  length  of  the  lease;  but  in  no  case  could  the  life 
estate  be  valueless,  except  in  the  case  of  the  lease 
being  so  long  that  no  human  life  could  by  possibility  see 
it  out,  in  which  case  it  is  dear  that  the  reversion  would 
also  be  valueless.  Whatever  then  be  the  price  given  by 
the  Company,  it  is  the  purchase-money  of  the  rever- 
sion, and  of  the  value  of  the  interest  for  life ;  the  capital 
represents  the  former;  the  dividends  represent  the  latter. 
It  is  said,  that  if  the  lease  were  at  a  peppercorn  rent, 
the  tenant  for  life  could  receive  nothing  during  the 
lease ;  nor  could  the  reversioner.  The  effect  of  the  pur- 
chase is  to  change  the  position  of  both  parties ;  it  gives 
to  the  remainder-man  the  advantage  of  immediate  posses- 
sion, expectant  on  the  death  of  the  tenant  for  life,  of  a 
small  sum,  instead  of  possession  of  a  larger  estate,  post- 

(a)  15  Jurist,  239. 

T  T  2 
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1853.  poned  in  enjoyment  to  the  termination  of  the  lease ;  and 

In  re  ^^  gives  to  the  tenant  for  life  immediate  possession  of  a 

Steward's  small  income,  instead  of  the  prospective  posseauon  of  a 
Estate.  larger  one.  That  is  the  nature  of  the  transaction ;  and 
if  the  valuation  is  properly  made  (and  it  must  be  assumed 
that  it  is),  each  party,  the  tenant  for  life  and  the  remain- 
der-man, has,  whatever  be  the  rent  reserved  on  the  lease, 
the  exact  equivalent  of  his  interest  in  the  land,  subject 
to  the  lease.  How  does  this  case  differ  from  the  com- 
mon case  of  a  sale  under  a  power  in  a  settlement  of 
lands  in  lease !  Was  it  ever  heard  there  that  the  tenant 
for  life  was  only  to  have  an  amount  equal  to  the  rent! 
This  is  a  sale  under  parliamentary  powers,  and  the  same 
rule  must  apply. 

The  tenants  for  life  and  the  remainder-men  both  take 
under  the  will,  and  the  land  was  in  lease  at  the  date  of  the 
will,  and  at  the  death  of  the  testator.  What  the  testa- 
tor devised  by  his  will  was,  his  estate  and  interest  in  the 
land,  and  his  estate  and  interest  in  the  land  was  the  fee 
simple  subject  to  the  lease  ;  the  fee  simple  subject  to  the 
lease,  therefore,  is  what  the  Petitioners  were  entitled  to 
for  life,  and  that  is  what  they  have  sold  to  the  Company. 
How  then  can  it  be  said  that  they  are  not  entitled  to 
receive  for  life  the  income  of  the  price  paid  for  the  very 
thing  which  was  devised  to  them  for  life?  The  1700/. 
represents  the  whole  of  the  testator's  estate  and  interest 
in  the  land,  and  it  is  the  testator^s  estate  and  interest  in 
the  land,  and  not  the  rent  reserved  by  the  lease,  which 
is  devised  to  the  Petitioners  for  life. 

In  that  respect,  therefore,  this  case  is  clearly  distin- 
guishable from  the  case  of  The  Deem  and  Chapter  of 
Gloucester-,  but  besides,  in  that  case  only  part  of  the  land 
demised  was  purchased  by  the  Company ;  and  it  may  be 
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admitted  that  when  a  railway  company  purchases  from  an  1 853. 

ecclesiastical  corporation  part  of  lands  which  are  in  lease,  j^  ^^ 

and  separately  agrees  with  the  lessee  to  compensate  him      Steward's 

for  his  interest  in  such  part,  and  the  lessee  continues  to        -EiSTATE. 

pay  the  entire  rent  reserved  by  the  lease, the  course  of  the 

Court  is  to  direct  the  investment  of  the  purchase-money 

and  the  accumulation  of  the  dividends  till  the  expiration 

of  the  lease,  because  in  that  case  the  thing  sold  is 

simply  the  reversion  in  part  of  the  land,  demised,  and 

the  bishop  or  rector  for  the  time  being  has  no  present 

right  to  such  reversion,  or  to  the  income  of  its  price. 

The  case  stood  over  to  ascertain  what  consideration 
had  been  given  for  the  lease. 

The  Vice-Chancellor  was  informed  on  a  subsequent 
day,  that  no  money  consideration  had  been  given  for  it, 
but  that  it  had  been  granted  in  consideration  of  a  cove- 
nant by  the  lessee  for  repairing,  and  laying  out  600/.  in 
repairs  within  twenty  years.  He  thought  that  was  a 
covenant  for  the  benefit  as  well  of  the  tenant  for  life  as 
of  the  remamder-man ;  and,  under  the  circumstances, 
the  tenants  for  life  were  held  entitled  to  the  mterest  of 
the  1700/. 
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1853  : 

7th  July. 

Construction. 

Charitable  gift^ 

Cy  pris, 

A  gift  by  will  to 
a  particular  cha- 
ritable institu- 
tion, maintained 
Toluntarily  by 
private  means. 
The  particular 
institution  had 
ceased.     Held, 
that  the  g;ift  was 
not  to  be  dis- 
posed of  as  a 
charitable  gift 
ey  pr^Sf  but 
failed,  and  fell 
into  the  residue. 


CLARK  r.  TAYLOR, 

XHIS  cause  was  heard  on  a  motion  for  a  decree.  The 
only  material  question  arose  upon  the  will  of  James  Bay  Us, 
the  testator  in  the  cause,  whieh  contained  the  following 
gift :  *^  And  I  give  to  the  treasurer  for  the  time  being 
of  tbe  Female  Orphan  School  in  Greenwich  aforesaid, 
patronized  by  Mrs.  Enderby^  the  sum  of  50/.  for  the 
benefit  of  that  charity .^^  It  appeared  by  the  evidence, 
that  Mrs.  Enderby  named. in  the  will  was  a  lady  of 
fortune,  who  had  been  in  the  habit  for  many  years 
previous  to  and  after  the  year  1839,  of  spending  her  own 
money  in  the  education  and  maintenance  of  several  female 
children,  sometimes  in  one  house,  sometimes  in  another, 
in  Greenwich,  which  she  rented  at  her  own  expense, 
sometimes  at  her  own  house.  Mrs.  Enderby  for  a  p(Mr- 
tion  of  the  period  had  a  board  put  up  in  front  of  the 
house  in  which  she  carried  on  the  education  of  the  female 
children,  with  the  words  '' Orphan  Girls'  Slshool,^  or 
**  Female  Orphan  School,^  or  some  such  words,  painted 
on  it.  There  never  was  any  trust,  or  deed  of  endow- 
ment, or  any  treasurer;  the  school  being  simply  a 
school  voluntarily  kept  up  by  Mrs.  Enderby  at  hw  own 
expense. 


Mrs.  Enderby  discontinued  the  school  in  November 
1846 ;  the  children  then  being  educated  were  sent  away, 
and  no  such  school  afterwards  continued.  The  testators 
will  was  dated  March  1839 ;  he  died  in  October  1840. 


The  question  was,  whether  the  bequest  to  this  school 
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failed,  and  fell  into  the  residue,  or  whether  it  was  dedi-  1853. 

cated  to  charity,  and  was  to  be  disposed  of  cy  pris.  Clark 

tr. 
Mr.  Bazalgette^  for   the  Plaintiff,   cited  Cherry  y,        Taylor. 

Moit  (a). 

Mr.  J,  H.  Palmer^  for  a  Defendant  in  the  same  in- 
terest. 

Mr.  Bushy  for  the  Executors. 

Mr.  WichenSy  for  the  Crown,  cited  Loscomhe  y.  Win- 
tringham{b)j  and  contended  that  whereyer  there  is  a 
charitable  gift  which  fails,  the  gift  being  impressed  with 
charity  must  be  disposed  of  either  by  this  Court,  or  by 
the  Crown ;  and  this  was  clearly  a  charitable  gift. 

Mr.  Palmer^  in  reply. 

The  principle  is,  can  you  collect  an  intention  to  giye 
for  charitable  purposes  generally;  the  rule  is  not  that 
whereyer  there  is  a  charitable  gift  which /atb,  it  goes  to 
the  Crown  as  charity  ?  Loecombe  y.  Wintringham  was  a 
case  of  a  public  charitable  purpose.  This  is  not  a  gene- 
ral charitable  purpose^  but  a  gift  to  a  supposed  priyate 
charity. 

The  Vicb-Chanckllor  (after  stating  the  facts) : 

I  must  take  it  upon  the  eridence,  that,  during  the 
latter  part  of  the  existence  of  this  school,  at  any  rate,  it 
was  entirely  Mrs.  Enderby*8  priyate  school.  She  may 
haye  had  from  time  to  time,  from  friends  or  otherwise, 
some  trifling  contributions  in  aid,  but  it  appears  to  haye 
been  substantially  maintained  at  her  expense. 

(a)  I  Myl.  &  Cr.  128.  (6)  13  Beay.  87. 
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1853.  The  question  is,  whether  the  gift  io  this  will  is  to  be 

Clark         considered  as  a  gift  intended  for  charitable  purpoees 
«.  generally,  or  whether  it  was  simply  intended  for  the 

Taylor.  benefit  of  a  particular  private  charity.  Now,  there  is 
a  distinction  well  settled  by  the  authorities.  There  is 
one  class  of  cases,  in  which  there  is  a  gift  to  charity 
generally,  indicative  of  a  general  charitable  poipose,  and 
pointing  out  the  mode  of  carrying  it  into  effect ;  if  that 
mode  fails,  the  Court  says  the  general  purpose  of  charity 
shall  be  carried  out.  There  is  another  class,  in  which 
the  testator  shows  an  intention,  not  of  general  charity, 
but  to  give  to  some  particular  institution ;  and  then  if 
it  fails,  because  there  is  no  such  institution,  the  gift 
does  not  go  to  charity  generally :  that  distinction  is 
clearly  recognised ;  and  it  cannot  be  said  that  wherever 
a  gift  for  any  charitable  purpose  fails,  it  is  nevertheless 
to  go  to  charity.  In  many  cases,  it  is  difficult  to  see  to 
which  particular  class  the  case  is  to  be  referred,  and  this 
is,  to  a  certain  extent,  one  of  such  cases. 

The  testator  seems  to  have  assumed  that  this  school 
was  conducted  as  charity  schools  usually  are,  by  means 
of  the  usual  machinery,  with  a  treasurer  or  some  other 
officer  appointed,  into  whose  hands  he  wished  the  money 
that  he  left,  to  be  paid. 

Did  he  intend  the  money  to  be  pud  to  proride  for  the 
education  of  female  children  generally,  or  did  he  intend 
merely  to  provide  for  the  education,  exclusively,  of  such 
as  were  under  the  care  of  Mrs.  Enderby  f  did  he  intend 
the  50/.  to  go  to  that  particular  institution!  {^^ 
Honour  referred  to  the  words  of  the  gift.)  Now,  these 
words  do  not  appear  to  contemplate  a  charitable  purpose 
generally,  nor  even  generally  the  particular  species  of 
charity  designated.    A  particular  school  appears  to  have 
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been  intended.   If  no  such  school  had  existed,  the  testator  ]  853. 

could  not  have  had  the  intention  to  benefit  the  particular         Clark 
school,  and  might  have  intended  general  charity ;  but  v, 

here,  upon  the  facts,  the  testator  may  have  personally  Taylor. 
seen,  and  known,  and  approved  this  school.  That  could 
not  have  been  the  case  in  Loscambe  v.  Wintringham ; 
there  it  was  shown  that  no  such  institution  as  that  re- 
ferred to  by  the  testator  existed :  he  must  have  intended 
therefore  some  general  purpose  of  charity.  That  dis- 
tinguishes this  case  from  Loscambe  v.  Wintringham,  the 
authority  of  which  I  do  not  here  in  the  slightest  degree 
mean  to  impugn. 

Now,  there  having  been  such  a  school  as  the  testator 
describes,  it  being  a  mere  private  school  maintained  by 
the  beneficence  of  Mrs.  Enderhy,  I  cannot  say  that  the 
legacy  given  to  it  is  to  go  to  any  other  institution.  The 
gift,  therefore,  has  faUed,  and  faUs  into  the  residue. 
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1853: 
25th  July. 

Witt. 

Trust. 

Preeatoty 

Wards, 

Testator  by  bis 


GREEN  V.  MARSDEN- 

1  HE  question  in  this  case  turned  on  the  will  otBot/k 
Arthur.  By  his  will  the  testator  gave  to  his  wife  ^'  the 
five  shares  of  the  freehold  and  leasehold  messuages 
or  tenements  in  the  City  of  Bath  which  belonged  to 
him,  and  formed  part  of  the  property  of  his  wife's  father, 
sbar^of  free-  deceased,  to  and  for  her  sole  use  and  benefit.^  The 
bold  and  lease-     will  proceeded  thus :  ^'  And  /  heg  and  request  that  at 

hbtSfeTc^  A^jr  ^^^  ^®**  *®  ^^  8^^®  *°^  bequeath  the  same  is  mil 
sole  yiseand  shares  as  she  shaU  think  proper  unto  such  members  of  her 
heMfit,  begging  own  family  as  she  shall  think  most  deserving  of  the  iome. 
that  at  her  ^  8P^®  *^^  bequeath  unto  my  beloved  wife  all  my  money 

in  the  funds,  and  all  other  money  that  I  may  be  entitled 
to,  and  for  her  sole  and  separate  use  and  benefit ;  and  / 
beg  and  request^  that  at  her  death  she  wUl  give  and  ht- 
queath  what  shall  be  remaining^  in  such  sums  as  she  shall 
think  proper^  unto  such  members  of  her  oum  and  my 
family  that  she  shall  think  most  deserving  and  entitled  to 
the  same^  and  I  hereby  appoint  my  beloved  wife  sole 
executrix.^ 


death  she 
would  give  and 
bequeath  the 
same  in  such 
shares  as  she 
should  think 
proper,  and  un- 
to such  mem- 
bers of  her  own 
family  as  she 
should  think 
most  deserving 
of  the  same. 
He  gave  her  all 
his  monies  in 
the  funds,  and 


The  testator  made  a  codicil,  by  which  he  bequeathed 
in  terms  his  residue  to  his  wife ;  he  died  in  August  1844, 
leaving  his  wife  surviving :  he  left  no  issue.    His  widow 


all  the  money  be 
might  be  en- 
titled to,  for  her  sole  use  and  benefit,  begging  and  requesting,  that 
at  her  death  she  would  give  and  bequeath  what  should  he  remain- 
ing^ in  such  sums  as  she  should  think  proper,  unto  such  members 
of  her  own  and  bis  family  that  she  should  think  most  deserving, 
and  were  entitled  to  the  same.  He  made  a  codicil  by  which  he 
gave  in  terms,  his  residoary  estate  to  his  wife. 

Held,  that  both  as  to  the  freehold  and  leasehold  property  and 
the  monies,  there  was  no  trust ;  but  the  wife  took  absolutely. 
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died  in  1851,  having  by  her  will  given  the  five  shiuree  1853. 

in  the  houses  at  Bath  and  her  residuary  estate  to  Dr.         Grkkn 
Marsden. 


V, 
BfARSDSN. 


Mr.  Pigottf  for  the  Plaintifisj  the  executors  of  Mrs. 
Arthur^  submitted  the  case  for  the  decision  of  the  Court. 

Mr.  Daniel  and  Mr.  Bichner^  for  Dr.  Marsden^  cited 
Pushman  v.  FUUter  (a),  Wynne  v.  Hawkins  (i),  Caw- 
man  v.  Harrison  (c)»  Wright  v.  Atkins  {d),  Sprange  v. 
Barnard  (e),  Harlandy.  Trigg  (/)• 

Mr.  Bacon  and  Mr.  T.  Stevens^  for  some  of  the  rela- 
tions of  the  testatrix. 

Mr.  BogerSy  for  others  of  the  relations  of  the  testatrix, 
cited  Doe  d.  Atkinson  v.  Fawcett  (g). 

Mr.  Follett  and  Mr.  Elderton  appeared  for  other 
persons  in  the  same  interest. 

The  substance  of  the  arguments  for  the  next  of  kin, 
and  those  who  claimed  adversely  to  Mrs.  Arthur^s  will, 
was  as  follows: — 

The  devise  as  to  the  five  shares  of  the  freehold  and 
leasehold  estaes  to  Dr.  Marsden  is  void;  the  testa- 
trix had  no  absolute  interest,  but  only  a  trust  estate, 
after  her  own  life  interest ;  she  did  not  devise  according 
to  the  trusts,  and  therefore  the  estate  goes  to  the  per- 
sons amongst  whom  she  might,  according  to  the  trusts, 

(a)  3  Ves.  7.  (e)  2  Br.  C.  C.  585. 

{b)  I  Bp.  C.  C.  179.  (/)l  Br.  C.  C.  142. 

(c)  17  Jur.  313.  0)  3  C.  B.  274. 

(d)  Turn.  &  Rubs.  143. 
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1853. 


Grbbn 

9. 

Marsdsn. 


have  devised  it ;  that  is,  to  her  next  of  kin,  for  that  is 
the  meaning  here  of  the  word  *^  family  ^  (a).  The  word 
**  family  "  is  a  definite  description  of  8ome  objects  known 
to  the  kw  (b). 


On  the  second  portion  of  the  gift,  as  to  the  money, 
DuAamel  v.  Ardovin  (c)  was  cited  as  to  the  meaning 
of  the  words  *^  what  shall  be  remaining.  Part  of  the 
money,  it  was  said,  consisted  of  Long  Annuities;  and 
as  to  this,  which  was  property  of  an  exhaustible  cba- 
racter,  the  widow  was  intended  to  enjoy  it  in  specie; 
and  so  far  as  it  was  not  exhausted,  the  power  to  a[qpoin( 
and  the  trust  implied.  The  case  of  Qregory  v.  Smitk  {d) 
was  also  cited. 

Mr.  BateSf  for  the  heir-at-law  of  Mrs.  Arthur j  who 
was  also  one  of  her  next  of  kin,  claimed  the  real  estate, 
to  the  exclusion  of  any  other  of  the  members  of  ber 
family. 

Mr.  ElmsUy  and  Mr.  Money ^  for  other  relatives  of 
Mrs.  Arthur,  cited  Knight  v.  Knight  (e),  Bcanm  v. 
Patch  (/),    Woodcock   v.   Benneck  (^),    Constabk  v. 
Btill(h),   Surman  v.   Surman(t),  Gibbs  v.   TaU{k),. 
Partons  v.  Baker  (I). 

They  argued,  that,  except  in  the  words  of  gift,  there 
was  no  expression  in  any  other  part  of  the  will  showing 


(a)  I  Rop.  Leg.  137  et 
seq. ;  Cntwyt  v.  Coleman^  9 
Ves.  319. 

(b)  Pterton  v.  Garnet,  2 
Br.  C.  C.  38,  226 ;  Malim  v. 
Keighley,  2  Ves.  333 ;  Wood 
V.  Cox,  2  Myl.  &  Cr.  684. 

(c)  2  Ves.  sen.  162. 


(d)  9  Hare,  708. 

(e)  3  Beav.  148. 
(/)  8  Ves.  604. 
(g)  4  Beav.  191. 

(A)  3I>eG.  &Sm.4il. 
(0  5  Mad.  123. 
(k)  8  Sim.  132. 
(0  18  Ves.  476. 
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an  intention  to  leave  the  property  to  the  wife  for  her  own 
absolute  use.  The  words  *'what  shall  be  remaining^ 
mean  merely  the  testator's  residue :  they  have  no  refer^ 
ence  to  antecedent  consumption  of  property,  Upwett  v. 
HaUey  (a),  Chrant  v.  Lynam  (&). 

Mr.  J.  F.  Prior^  for  the  heir-at-law  of  the  testator, 
who  was  also  his  next  of  kin,  argued,  as  to  the  second 
gift,  that  the  words  *^  what  shall  remain'*  meant  what 
shall  remain  after  the  widow's  death,  having  used  it 
during  her  life :  it  was  like  a  gift  to  her  for  life,  re- 
mainder over  after  her  death.  He  cited  on  this  point 
Huskisson  v.  Bridge  (c). 

On  behalf  of  the  heir,  he  argued  that  the  words  of  gift 
did  not  pass  the  fee  in  the  real  estate.  If  the  words  do 
not  carry  the  fee,  they  are  uncertain  as  to  the  real 
estate :  there  is  therefore  no  trust  or  power ;  and  there 
being  no  fee  in  the  widow,  the  remainder  was  undisposed 
of,  and  goes  to  the  testator's  heir-at-law. 

The  Vice-chancellor  : 

I  am  of  opinion  that  by  this  will  no  trust  is  created  at 
all,  either  as  to  the  freehold  and  leasehold  property,  or  as 
to  the  money.  A  great  number  of  cases  have  been  cited, 
which  at  first  sight  appear  to  bear  upon  the  case ;  and  if 
I  thought  that  the  decision  I  am  about  to  pronounce 
conflicted  with  those  cases,  I  should  have  taken  time  to 
consider  them.  But  it  appears  to  me,  that  if  I  were  to 
decide  that  here  there  is  a  trust,  I  should  be  going  much 
beyond  the  decided  casesT  As  to  the  general  principle 
there  is  no  doubt,  though  on  the  policy  of  establishing 
such  a  principle  I  have  great  doubt.     (His  Honor  re- 

(a)  1  P.  WiU.  651.  (6)  4  Russ.  292. 

(c)  15  Jur.  738. 


1853. 


Grbbn 

V. 

Marsdsn. 
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1853.  ferred  to  a  passage  quoted  in  Knight  v.  Knight  (a),  from 

Orbbn         ^  decision  of  Richards^  C.  B.  (i),  to  show  that  the 
V.  cases  have  gone  quite  far  enough.)     To  every  word  of 

Marsdbn.      ^Yiia  I  entirely  subscribe,  and,  regretting  that  the  prin- 
ciple  was  ever  established,  I  shall  certainly  not  extend  it 
one  step  further  than  it  has  already  gone.     Now,  in 
Knight  v.  Knight^  Lord  Langdale  observed  on  the  prin- 
ciple to  be  deduced  from  the  cases.   (His  Honor  referred 
to  the  judgment.)     To  that  exposition  of  the  principle  I 
subscribe,  but  I  will  not  go  beyond  it.     Applying  tbtt 
principle  to  this  case,  there  are  here  distinct  gifts  to  the 
widow  of  distinct  parts  of  the  testator's  property,  each 
accompanied  by  words  in  terms  precatory ;  in  each  the 
precatory  words  are  the  same.   Now,  although  the  Court 
might  hold  words  to  create  a  trust  as  to  a  portion  of  a 
will,  without  of  necessity  holding  that  the  same  wonis 
would  create  a  trust  as  to  another  portion,  yet  the  in- 
tention as  to  one  portion  may  be  considered  and  collected 
by  reference  to  the  apparent  intention  in  another.    The 
second  clause  of  this  will  is  the  one  least  open  to  doubt, 
and  I  shall  for  that  reason  consider  it  first.     Now  the 
words  used,  though  they  do  not  clearly  amount  to,  might 
constitute  a  residuary  bequest.     The  testator  may  have 
supposed  that  they  would  pass  all  his  personal  property; 
and  I  am  not  sure  that,  if  there  were  no  other  words, 
they  would  not  be  sufficient.     But  the  testator,  either 
because  he  may  have  himself  considered  it  doubtful 
whether  the  words  were  sufficient  to  pass  his  residue,  or 
because  he  did  not  intend  it  to  pass,  has  by  his  codicil, 
made  only  a  few  days  after  his  will,  expressly  made  a 
general  residuary  bequest.     The  testator  therefore  has, 
by  the  efiect  of  his  will  and  codicil  taken  together,  shown 
that  he  did  not  mean  the  gift  of  monies  to  be  a  residuaiy 

(a)  3  Beav.  148.  (6)  See  3  Beav.  165. 
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gift;  but  he  meant  by  it  a  specific  bequest  of  a  specific 
portion,  and  he  gives  that  to  his  wife  for  her  sole  and 
separate  use  and  benefit.  He  gives  it  for  her  sole  use : 
that  does  not  mean  her  separate  use  in  the  technical 
sense,  but  it  means  that  she  should  have  the  absolute 
control  and  enjoyment ;  that  the  property  shall  be  for 
the  benefit  of  her,  and  of  no  other  person  than  her. 
Now  it  is  to  be  observed,  that  the  testator  in  his  resi- 
duary bequest  gives  his  estate  generally  to  his  wife  with- 
out precatory  words,  while  in  the  bequest  of  the  specific 
portion  he  uses  the  words  referring  to  what  shall  be  re- 
maining  at  his  death.  What  does  that  mean !  What 
he  means  is  this :  the  widow  is  to  have  it  for  her  sole  use 
and  benefit,  that  she  may  do  as  she  pleases  with  it — ^that 
she  may  spend  it,  or  give  it  away,  or  bequeath  it ;  but 
he  expresses  his  wish,  not  imperatively,  but  desiring  that 
she  may  know  his  wish,  as  to  what  she  should  do  with 
what  remains. 


1853. 


Grbbn 

V, 

J^asovN. 


Now,  after  the  cases  that  have  been  decided,  I  could  not 
say,  that  if  the  subject  of  gift  were  certain,  and  there  was 
nothing  to  show  that  the  language  was  merely  precatory, 
there  would  not  be  enough  to  create  a  trust ;  but  in  order 
to  see  whether  that  is  so  or  not,  the  words  used  may  be 
considered  with  reference  to  other  expressions  in  the 
will ;  and  it  is  therefore  proper  to  advert  to  the  terms  in 
which  the  objects  of  gift  are  expressed. 


Now,  it  is  said  that  the  word  '*  family  "  is  a  word  that 
has  received  a  certain  interpretation,  and  so  it  has,  but 
still  it  is  in  itself  a  word  of  most  loose  and  flexible  de- 
scription ;  it  may  mean  the  heir-at-law,  though  that  is 
not  its  natural  meaning ;  it  may  mean  the  next  of  kin, 
and  either  living  at  the  death  of  the  testator,  or  living 
.at  the  death  of  some  other  person :  but  here  the  testa- 
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tor  does  not  use  simply  the  term  **  family,^  but  speab 
of  such  members  of  her  own  and  his  family  as  his  wife 
may  think  fit. 

Looking  at  the  whole  contexti  I  think  the  case  comes 
within  the  language  of  Lord  Langdale^s  judgment  io 
Knight  v.  Knight : — ^^  If  the  giver  accompanies  his  ex- 
pression of  wish  or  request  by  other  words,  from  which 
it  is  to  be  collected  that  he  did  not  intend  the  wish  to  be 
imperative ;  or  if  it  appears  from  the  context  that  the 
first  taker  was  to  have  a  discretionary  power  to  with- 
draw any  part  of  the  subject  from  the  object  of  the  wish 
or  request ;  or  if  the  objects  are  not  such  as  may  be 
ascertained  with  sufficient  certainty,  it  has  been  held 
that  no  trust  is  created  '^  (a) ;  and  that  in  the  secood 
clause,  the  testator  had  no  idea  or  intention  of  creating 
a  trust,  but  intended  his  wife  to  have  the  property  for 
her  own  use  absolutely. 

In  the  first  clause  there  is  more  difficulty  in  the  lan- 
guage. It  is  stated  that  the  testator  was  himself  owner 
of  four  tenth  shares  of  the  freehold  premises  in  BaiK 
and  of  four  tenth  shares  of  the  leasehold  houses  in  Batk 
which  he  had  purchased  from  the  father  of  his  wife;  one 
tenth  belonged  to  his  wife.  As  to  the  whole  he  uses  this 
language,  "  I  give,"  &c.  (His  Honor  referred  to  the  first 
clause  of  the  will.) 

Treating  all  the  five  shares  as  his,  he  gives  them  to 
his  wife  for  her  sole  use;  she  alone  is  the  object  of  his 
bounty ;  she  is  alone  to  have  the  enjoyment;  and  then 
come  the  precatory  words,  "I  beg  and  request,^  &C.,  the 
same  words  as  in  the  other  precatory  clause,  with  this 
distinction  only,  that  the  words  ^*  which  shall  be  remain- 


(a)  1  Beav.  173. 
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ing,"  which  render  the  other  subject  of  gift  uncertain, 
are  not  in  this  clause ;  here  the  subject  is  certain ;  but 
when  I  find  that  in  all  other  respects  the  two  clauses  are 
the  same,  it  justifies  the  conclusion,  that  the  clause  falls 
within  the  same  category  as  the  other,  and  is  within  the 
definition  expreissed  by  Lord  Langdale  of  the  cases  in 
which  a  trust  is  not  created. 
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Marsden. 


The  only  remaining  question  is,  whether  the  gift  to 
the  widow  of  the  five  shares  is  a  gift  for  more  than  her 
life.  It  is  said  that  it  is  only  a  gift  for  life.  Now  here 
the  testator  gives  the  five  shares,  &c.,  "  which  belonged 
to  me.^  To  what  antecedent  do  these  words  refer? 
Not  to  the  words  "freehold  and  leasehold  tenements'' 
in  the  city  otJBath  ;  they  did  not  belong  to  the  testator. 
What  he  had  was  not  the  houses,  but  five  shares  in  them. 
The  words  '*  which  belonged  to  me ''  refer  therefore  to 
the  shares,  not  to  the  houses.  Then  "  the  shares  which 
belonged  to  me''  are  the  same  as  "  my  shares;"  and  it 
has  been  determined  that  the  latter  words  pass  a  fee. 
The  word  "  shares  "  means  all  the  estate  and  interest  of 
the  testator. 

Besides,  the  very  terms  of  the  precatory  clause  import 
that  the  widow  is  to  devise^  which  she  could  not  do  if  she 
had  not  a  fee  in  the  whole.  I  think  there  was  a  devise 
of  the  fee  to  the  widow ;  that  there  is  no  trust  created  ; 
and,  consequently,  that  the  will  of  Mrs.  Arthur  took 
effect. 


Vol.  I.     N.  S. 


u  u 
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26th  and  28th 

May,  and  3rd 

August. 

Appointment. 

Revocation. 

Powers, 

Exhaustion  of. 

The  facts  of  this 
case  and  the 
principal  ques- 
tion were  the 
same  as  in 
Evans  Y.  Saun' 
ders,  ante,  p. 
415  ;  and  on  a 
re-hearing  the 
judgment  was 
affirmed. 

General  pro- 
positions con- 
cerning the 
nature,  exercise, 
and  exhaustion 
of  a  general 
power  to  ap- 
point hy 
deed  or  will, 
and  concerning 
powers  of  revo- 
cation and  new 
appointment. 


EVANS  r.  EVANS. 

EVANS  V.   SAUNDERS. 

X  HE  first  of  these  causes  was  a  creditor's  suit  affecUng 
the  estate  of  Mrs.  Evans;  and  the  material  question 
involved  was  the  same  as  that  which  had  been  previously 
argued  and  decided  in  the  special  case  of  Evans  v.  Satm- 
ders  (a).  But  the  Plaintiff  in  the  suit  not  having  been 
made  a  party  to  the  special  case,  and  insisting  on 
having  the  point  again  argued,  it  was  arranged  that  the 
parties  to  the  special  case  should  again  appear  on 
this  occasion,  and  that  the  hearing  should  be  treated 
both  as  a  hearing  of  Evans  v.  Evans,  and  a  re-hearing  of 
Evans  v.  Saunders.  The  facts  and  the  different  docu- 
ments are  stated  fully  in  the  report  of  Evans  v.  Saunders. 

The  Solicitor- QeneraU  Mr.  C.  P.  Cooper^  and  Mr. 
Trippf  for  the  Plaintiff,  contended  that  the  will  of  Mrs. 
Evans  operated  as  an  execution  of  her  power.  They 
stated  the  different  transactions  set  forth  in  the  report  of 
Evans  V.  Saunders^  and  proceeded  to  argue  as  follows. 

The  Solicitor- General. 

All  the  attempted  exercises  of  the  original  power  are 
destroyed,  as  if  they  had  never  been  attempted  or  in- 
tended. The  power  of  disposition  by  testamentary  act^ 
reserved  to  Mrs.  Evans^  remained  unaffected,  undis- 
turbed by  what  had  been  done. 


(a)  Ante  p.  415. 
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The  authorities  that  were  cited  in  Evans  v.  Saunders 
against  the  exercise  of  the  testamentary  power^  are  all 
cases  relating  to  a  single  power.  This  is  not  a  single, 
but  a  double  power.  If  there  is  a  power  in  a  deed  to 
appoint  by  deed,  and  in  the  same  deed  a  power  to 
appoint  by  will,  these  are  different  powers. 

Then,  if  I  have  exercised  a  power  or  authority  given 
to  me,  and  reserved  authority  to  undo  what  I  have 
done,  and  to  exercise  the  authority  anew,  that  which 
is  reserved  by  the  right  of  exercising  the  authority 
anew,  is  no  more  than  the  old  power,  which  the 
very  language  of  the  reservation  purports  shall  revive 
and  be  restored.  The  power  reserved  is  a  power  to 
declare  a  use;  why  should  that  be  considered  a  new 
authority !  All  that  is  required  by  the  party  exercising 
the  power  is,  that  there  shall  be  a  reservation  to  him  of  a 
power  of  annulling  his  existing  intention^  and  of  being  re- 
stored to  his  original  position  as  donee  of  the  old  power. 

Now  the  judgement  in  Evans  v.  Saunders  involves  this 
proposition^  which  I  submit  is  erroneous,  viz.  that  the 
original  power  was  a  single  power,  and  not  two  distinct 
powers.  I  contend  that  there  are  two  distinct  powers ; 
and  that  the  power  to  appoint  by  will  was  not  affected  by 
the  exercise  of  the  power  to  appoint  by  deed,  that  exer- 
cise being  afterwards  annulled. 

This  was  the  view  taken  by  Mr.  Preston  (in  his  trea- 
tise on  Abstracts).  (The  learned  counsel  also  referred 
to  1  Sug.  Pow.  6th  edit.  p.  470 ;  2  Rollers  Abridgment, 
262.) 

Hele  V.  Band  (a)  is  in  accordance  with  the  note  in 

(a)  2  Sug.  Pow.  App  575. 

u  u  2 
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1853.  RoUe,  and  shows  that  the  last  appointment  arises  out 

Evans  ^^  ^^^  original  power.     (He  referred  also  to  Montague 

V.  V.  Kater  (a).) 
Evans. 

28th  May.  Mr.  C.  P.  Cooper  and  Mr.  Tripp,  with  the  Solicitor' 

General. 

Assuming,  for  the  purpose  of  the  argument,  that  we 
are  wrong  in  saying  that  the  original  power  here  was  a 
double  power,  still  Montague  v.  Kater  contains  dicta 
bearing  on  this  case,  and  from  which  it  must  be  collected 
that  the  original  power  was  revived.  (The  learned 
counsel  referred  to  the  passages  commented  upon  in  the 
judgment.  They  referred  also  to  Chance  on  Powers, 
vol.  1,  p.  490.) 

Secondly,  this  is  a  creditor's  suit,  to  have  the  debts  of 
A.  Evans  paid  out  of  the  price  of  her  estate,  which 
she  has  devised  on  trusts  for  sale ;  and,  admitting  the 
power  not  to  have  been  well  exercised  by  will,  the  Court 
will  aid  the  defective  execution  in  favour  of  creditors  (b). 

Mr.  Malins  and  Mr.  Pitman^  for  the  trustees  of  Mrs. 
Evanf  will,  in  the  same  interest. 

Without  discussing  whether  the  original  power  was  a 
double  or  a  single  power,  at  any  rate  Mrs.  Evans  had 
an  absolute  power,  and  she  exercised  it  from  time  to 
time.  The  question  is,  did  she  intend  to  do  anything 
more  by  the  successive  transactions  than  to  undo  what 
she  had  previously  done  ?  She  need  not  have  reserved 
anything  but  a  power  of  revocation ;  the  reservation  of 
a  power  of  new  appointment  was  unnecessary :  snch  a 
power  would  arise  of  itself.  Therefore  her  reserving  to 
herself  a  power  of  new  appointment  by  deed  does  not 

(a)  20  Law  Times,  323,  &  (6)  2  Sag.  Pow.,  6th  edit, 

22  Law  Journ.  (N.  S.),  Exch.      135;   ToUet  v.  ToUet,  2  P. 
154.  WiU.  490. 
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deprive  her  of  her  power  to  appoint  by  wilL     Montague 
V.  Kater  18  inconsiatent  with  Evans  v.  Saunders, 

Mr.  DanieU,  for  Thofnas  Jones  Saunders,  the  remain- 
der-man. 

The  original  power  is  clearly  a  single  power.  (He 
referred  to  1  Suy.  Pow.  271.)  It  is  equally  clear  that 
a  power  to  revoke  and  a  power  to  create  new  uses  are 
two  distinct  powers. — As  to  the  argument  that  the  re- 
servation of  a  power  of  new  appointment  is  redundant, 
he  referred  to  1  Chance^  111,  to  show  that  a  power  of 
revocation  does  not  always  involve  a  power  of  new 
appointment. 

In  this  case  the  original  power  contains  a  power  of 
revocation,  but  no  power  of  new  appointment  is  expressly 
reserved.  But  whether  a  new  power  of  appointment 
13  implied  or  not  by  a  power  of  ^evocation,  it  clearly  may 
be  reserved ;  and  if  it  is,  it  is  then  clearly  the  only  power. 
(He  referred  to  1  Bug.  Pow.  467;  BrudeneU  v. 
Elwes  (a).) 

With  him,  Mr.  Qreene. 

He  referred  to  the  Countess  of  Roscommon^ s  case  (&). 

When  the  new  set  of  powers  and  limitations  created 
under  the  original  power  was  introduced  into  the  ori- 
ginal settlement,  it  wholly  displaced  the  original  set- 
tlement ;  nothing  of  the  old  power  remained.  It  is  said 
the  deed  of  1836  revoked  the  power  to  appoint  by  deed, 
contained  in  the  deed  of  1835  ;  but  there  is  no  indication 
of  any  such  intention  in  the  deed  of  1835.  The  power 
to  revoke  applied  to  what  went  before  it ;  the  revocation 
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Evans. 


(a)   1  East,  442. 


(A)  6  Br.  P.  C.  Ed.  Toml.  158. 
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by  the  deed  of  1886,  therefore,  only  applied  to  the  Kmit- 
ations  preceding  the  power  of  appomting  by  deed. 

As  to  Montague  v.  Kater;  there,  there  was  a  special 
power  to  appoint  to  children,  given  to  the  father  and 
mother,  and  in  default  of  appointment  a  clearly  distinct 
power.  All  that  was  done  in  that  case  was  under  the 
joint  power ;  the  new  power  had  never  been  exercised. 

Mr.  BevxTy  for  the  purchaser,  took  no  part  in  the 
argument. 

The  Solicitor' Oeneridy  in  reply. 

The  proposition  on  the  other  side  is  that  a  power  is 
discharged  the  moment  it  is  exercised,  although  the  in- 
strument exercising  the  power,  contains  a  power  to  re- 
voke such  exercise,  and  although  that  power  of  revoca- 
tion is  actually  exercised* 

An  instrument  made  in  exercnse  of  a  power  is  to  be 
construed  according  to  the  intention  of  the  party.  If 
the  instrument  first  made  in  exercise  of  a  power  of  ap- 
pointment is  accompanied  by  a  power  to  revoke,  even 
although  it  also  reserves  a  new  power  of  appointment,  yet 
if  that  particular  deed  is  revoked,  the  effect  is  to  take  it 
out  of  the  way  altogether,  as  not  at  all  expressing  the 
intention  of  the  maker  of  the  deed.  And  if  the  power 
of  revoking,  being  exercised,  prevents  the  instrument 
having  any  operation,  how  can  the  instrument  so  an- 
nulled by  the  exercise  of  the  power  of  revocation,  have 
the  effect  of  discharging  the  original  power  of  i^>point- 
ment !  The  question  is,  can  it  be  said  that  by  the  in- 
strument which  has  been  absolutely  annulled,  the  original 
power  has  been  executed  and  is  at  an  end  ?  Has  any 
estate  been  created  under  that  power  ?    None.     If  an 
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estate  is  given  subject  to  a  condition,  but  the  interest 
arising  under  that  condition  is  determinable  on  another 
condition,  then  if  the  second  condition  occurs,  the  estate 
is  remitted  to  its  original  ownership.  Here  is  an  estate 
made  with  a  condition  that  the  party  creating  it  may 
revoke  it,  and  that  right  to  revoke  is  exercised,  and 
the  thing  intended  to  have  been  done  is  annulled ;  the 
estate  is  then  left  to  go  in  the  original  channel. 
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The  argument  on  the  other  side  would  go  the  length 
of  annulling  the  terms  of  the  original  contract.  The 
power  was  a  power  appendant,  intended,  if  exercised,  to 
be  exercised  at  the  pleasure  of  the  donee,  with  a  power 
of  annulling  what  he  might  do. 

The  several  deeds  here  are  all  emanations  from  the 
original  authority,  and  when  obliterated,  the  Plaintiff  is 
reinstated  in  his  former  ownership. 


Hele  V.  Bond  is  only  an  authority  for  this,  that  if 
there  is  a  power  of  appointment  with  a  power  of  revoca- 
tion, and  the  power  of  appointment  is  exercised,  without 
reserving  a  power  of  revocation,  the  instrument  takes 
effect,  and  the  original  power  of  revocation  cannot  be 
resorted  to;  that  was  the  ground  on  which  Hele  v. 
Bond  was  decided.  The  Court  did  not  say  in  that  case, 
that  if  a  power  of  revocation  had  been  reserved,  it  would 
have  been  a  new  power,  but  spoke  of  it  as  a  reservation 
of  the  old  power  of  revocation ;  so  here,  the  reservation  of 
a  power  of  revocation  is  not  a  reservation  of  a  new  power, 
but  a  preservation  of  the  old  power. 

The  learned  counsel  commented  on  Montague  v.  Kaier, 
and  contended  that  in  this  case,  the  last  deed  being  only 
a  revocation,  the  original  power  was  restored. 
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The  Vice-Chancellor  took  time  to  consider,  aad  on 
the  8rd  of  August  delivered  the  following  judgment  :— 

This  matter  comes  before  the  Court  on  the  re-heanog 
of  a  special  case,  and  abo  on  the  hearing  of  a  cause  of 
Evans  v.  Eoans  on  further  directions,  and  a  petitioD,  the 
question  to  be  deteimined  in  the  cause,  being  the  sauie 
as  that  raised  by  the  special  case.  When  the  special 
case  was  first  heard^  atid  decided  by  me  in  February  lasti 
I  was  not  informed  (as  I  ought  to  have  been)  that  the 
question  upon  which  it  sought  the  opinion  of  the  Court 
was  the  subject  of  a  reference  to  the  Master  in  the  cause, 
and  that  the  Master  had  actually  reported  upon  it.  Had 
I  been  aware  of  that,  I  should  have  declined  to  hear  the 
special  case  until  the  cause  should  come  on  for  further 
directions.  All  parties,  however,  have  very  properly 
agreed  that  the  special  case  should  come  on  to  be  re- 
heai'd  with  the  hearing  for  further  directions,  and  that 
the  question  at  issue  should  be  open  upon  both,  and 
should  now  be  determined  both  on  the  one  and  the 
other,  all  parties  agreeing  to  be  bound  by  the  deci^oo 
of  the  Court. 


The  question  I  am  called  upon  to  decide  is,  whether 
the  will  of  Mrs.  Ann  £vans^  dated  3rd  March  1848, 
operated  as  an  effectual  appointment  of  certain  freehold 
estates  in  Wales;  and  this  question  depends  upon  an- 
other, viz.  whether  at  the  date  of  the  will  and  the  death 
of  the  testatrix,  she  had  any  subsisting  power  to  appoint 
these  estates  by  will.  If  she  had,  it  is  not  disputed  that 
the  will  operated  as  an  effectual  exercise  of  the  power. 

The  facts  of  the  case  are  as  follow.  (The  Vice- 
Chancellor  stated  the  facts  set  out  in  the  special  case, 
anle,  p.  415.) 
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The  principal  argument  of  the  learned  counsel  who 
support  the  will  is  in  substance  this :  they  contend  that, 
by  the  original  settlement  of  1794^  Mrs.  Evans  had  two 
distinct  powers,  one  a  power  to  Appoint  by  deed,  and,  in 
default  of  appointment  by  deed,  another  distinct  power 
to  appoint  by  will;  that,  having  these  two  separate  and 
distinct  powers,  she  did,  by  the  deed  of  appointment  of 
1830,  exercise  the  former  power,  that  is,  the  power  to 
appoint  by  deed ;  but  left  the  latter,  that  is,  the  power 
to  appoint  by  will,  still  subsisting ;  that  this  power  to 
appoint  by  will  continued  to  subsist,  unaffected  by  the 
deeds  of  revocation  and  new  appointment  of  1853  and 
1835  ;  and  that  the  deed  of  1836  having  simply  revoked 
the  uses  appointed  by  the  deed  of  1835,  without  appoint- 
ing any  new  uses,  the  power  to  appoint  by  will  created 
by  the  original  settlement  of  1794,  which  had  survived 
the  operation  of  all  the  several  appointments  by  deed, 
remained  in  full  force  and  capable  of  being  exercised, 
and  was  duly  exercised  by  the  will  of  1848. 


1853. 


Evans 

9. 
EVAKS. 


This  argument  is  based  exclusively  upon  this  proposi- 
tion :  that  a  power  to  appoint  by  deed  or  will  is  not  a 
single  power,  but  two  separate  and  distinct  powers. 
Tliat  proposition  is  the  sole  foundation  for  the  whole  of 
this  argument  in  support  of  the  will ;  and  unless  that 
proposition  can  be  maintained,  the  whole  argument  fails. 

After  a  second  careful  consideration  of  the  case,  and 
examination  of  all  the  authorities  I  can  find  on  the  sub- 
ject, I  am  compelled  to  declare  my  entire  dissent  from 
that  proposition.  I  will  state  the  reasons  for  which  I 
have  arrived  at  this  conclusion. 


In  the  first  place,  I  may  observe  that  no  sort  of  autho- 
rity, not  even  a  dictum  in  any  case  ancient  or  modern, 
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or  in  any  text-book,  has  been  (or,  as  far  as  I  am  aware, 
can  be)  cited  in  support  of  the  proposition.  It  is  true 
there  is  an  equal  absence  of  authority  the  other  way ;  but 
I  believe  the  fact  is,  that  the  point  has  never  before  been 
suggested.  The  idea  does  not  seem  to  have  occurred  to 
the  mind  of  Lord  8t.  Leonards^  or  Mr.  PcwM^  or  Mr. 
Chance^  or  any  other  text  writer  whose  works  T  have 
had  an  opportunity  of  oonsulting.  And  I  confess  thai 
when  it  was  mentioned  on  the  former  argument  of  the 
special  case,  I  was  struck  by  its  novelty.  But  it  does 
not  therefore  follow  that  it  is  unworthy  of  attention,  and 
I  proceed  to  consider  it  minutely. 


The  proposition  involves,  indeed  must  be  founded  upon, 
this  principle,  that  every  separate  species  or  form  irf 
instrument  by  which  the  donee  of  a  power  is  authorised 
to  exercise  it,  constitutes  a  separate  and  distinct  power. 
Consider  the  consequences  of  such  a  principle.  Sop- 
pose  the  settlor  reserves  a  power  to  appoint  by  deed, 
or  will,  or  other  writing,  the  principle  now  under  consi- 
deration would  require  me  to  hold  that  in  such  case  the 
donee  had  not  one  power  of  appointment,  but  three 
powers :  one  to  appoint  by  deed,  and,  in  default,  Sec, 
another  distinct  power  to  appoint  by  will ;  and,  in  default, 
&c.,  a  third  distinct  power  to  appoint  by  mere  writing, 
not  being  either  deed  or  will.  So,  again,  if  a  power  of 
appointment  were  reserved  without  specifying  any  parti- 
cular instrument,  it  would  equally  follow  that  the  donee 
had  three  distinct  powers  of  appointment,  because  it  is 
well  established  that  such  a  power  may  be  exercised 
either  by  deed,  or  by  will,  or  by  a  mere  writing  signed 
by  the  donee,  being  neither  deed  nor  will.  Suppose  again 
a  power  to  appoint  by  deed  attested  by  A.  and  jB.,  or 
the  survivor  of  them  ;  here  the  donee  must  be  held,  ac- 
cording to  this  principle,  to  have  two  distinct  powers. 
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one  to  appoint  by  deed  attested  by  A.  and  JB.,  and,  in 
default,  &c.,  another  distinct  power  to  appoint  by  deed 
attested  by  the  survivor  of  them.  So,  again,  a  power  to 
appoint  by  deed  attested  by  A.^  or  £.,  or  C,  must  be 
three  distinct  powers,  and  not  a  single  power.  And 
upon  the  same  principle,  in  the  case  of  the  power  which 
gave  rise  to  the  case  of  Harris  v.  Bessie  (a),  which  was 
a  power  to  a  woman  to  make  a  will  in  the  presence  of 
her  husband,  or  of  /.  S.,  or  of  such  two  persons  as  she 
should  appoint,  the  lady  must  have  had  three  separate 
and  distinct  powers  to  make  a  will.  Indeed,  if  the  ques- 
tion of  the  unity  or  plurality  of  the  power  is  to  depend 
upon  the  number  of  different  kinds  or  forms  of  instru- 
ment by  which  the  donee  is  authorized  to  exercise  it,  I 
do  not  see  how  you  could  stop  short  of  saying  that  a 
genera]  power  of  appointment  not  specifying  at  all  the 
sort  of  instrument  by  which  it  must  be  exercised,  is  I 
know  not  what  number  of  distinct  powers,  seeing  that  it 
may  be  exercised  by  will,  or  by  mere  writing,  or  by  deed 
unattested,  or  by  deed  attested  by  one  witness,  or  by 
deed  attested  by  two  witnesses^  and  so  on  in  infiniium. 


1853. 
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These  consequoices,  which  necessarily  follow  from  the 
principle  or  supposed  principle  I  am  now  considering 
(and  a  great  many  others  might  readily  be  suggested), 
are,  to  say  the  least,  somewhat  startling ;  and  their  very 
novelty  and  strangeness  would  seem  to  suggest  that 
there  can  be  no  soundness  in  the  principle  which  would 
produce  them. 

But  I  think  that  the  fallacy  of  the  proposition  is  made 
most  apparent  by  considering  that  the  specifying  any 
particular  instrument  by  which  a  power  is  to  be  exer- 
cised, so  far  from  being  the  creation  of  a  power,  is  in 


(a)  1  Keble,  348. 
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truth  nothing  else  but  a  restriction  on  the  power.     If  a 
power  of  appointment  is  given,  and  nothing  is  said  as  to 
the  instrument  by  which  it  is  to  be  executed,  the  power 
may  be  exercised  (as  I  have  before  observed)  by  any 
instrument  whatever,  even  by  a  mere  writing  which  k 
not  of  a  nature  to  convey  lands :  there  is  no  restriction 
whatever  on  the  exercise  of  the  power.    But  if  the  donor 
of  the  power  specifies  any  particular  kind  or  form  of 
instrument  by  which  the  appointment  mnst  be  made, 
that  specification  of  the  instrument  operates  merely  as  a 
restriction  imposed  upon  the  exercise  of  the  power.     If 
the  donor  of  the  power  requires  it  to  be  exercised  by 
deed  or  will,  he  restricts  it  to  a  certain  extent,  that  is, 
he  exchides  its  being  exercised  by  a  mere  writing  which 
is  neither  a  deed  nor  a  will.     If  he  requires  it  to  be 
exercised  by  deed  only,  he  restricts  it  still  more,  that  is, 
he  excludes  its  being  exercised  by  will,  or  by  writing  not 
being  a  deed.     If  he  requires  it  to  be  exercised  by  a 
deed  attested  by  two  witnesses,  he  restricts  it  again  still 
further,  that  is,  he  excludes  its  being  exercised  by  will, 
or  by  writing  not  being  a  deed,  or  by  a  deed  attested  by 
only  one  witness,  or  not  attested  at  all.    And  in  like 
manner  the  donor  may  impose  still  further  restrictions, 
as  by  naming  the  particular  individuals  by  whom  the 
deed  exercising  the  power  must  be  attested,  or  by  re- 
quiring that  it  should  be  exercised  with  the  consent  of 
A.     But  the  specification  by  the  donor  of  the  particular 
kind  or  form  of  instrument  by  which  the  power  must  be 
exercised  only  operates  to  impose  a  greater  or  less 
degree  of  restriction  on  the  exercise  of  the  power,  and 
such  greater  or  less  degree  of  restriction  on  its  exercise 
cannot  alter  or  affect  the  unity  of  the  power.   The  power 
is  single,  whether  the  donee  of  the  power  be  restricted  to 
one  particular  kind  or  form  of  instrument  in  exercising 
it,  or  is  allowed  to  choose  between  two  specified  kinds 
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or  forms  of  instrument  by  which  he  may  exercise  it,  or 
is  altogether  unrestricted  in  its  exercise.  The  language 
of  Lord  St.  Leonards  is  this :  *'  Where  several  modes  of 
executing  a  power  are  stated,  the  donee  may,  in  the 
absence  of  a  direction  to  the  contrary,  execute  it  in  which 
of  the  ways  he  pleases  ;*'  and  he  proceeds  to  illustrate 
this  by  the  instance  of  the  power  I  have  before  mentioned 
as  occurring  in  Harris  v.  Bessie.  This  language  could 
hardly  have  been  used  by  one  who  had  the  least  notion 
that  the  option  to  the  donee  of  exercising  the  power  in 
which  of  two  or  more  difierent  ways  he  pleased,  conferred 
on  him  two  or  more  distinct  powers. 


1853. 


Evans 
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I  conclude,  therefore,  that  a  power  to  appoint  by  deed 
or  will  does  not  constitute  two  distinct  powers,  but  is  a 
single  power,  with  this  restriction  on  its  exercise,  viz. 
that  it  must  be  exercised  by  deed  or  by  will,  leaving  to 
the  donee  the  option  of  choosing,  within  the  limits  of 
that  restriction,  which  of  tliese  two  kinds  of  instrument 
he  will  use  in  exercising  it,  and  that  there  is  no  founda- 
tion for  the  proposition  insisted  upon  by  the  Defendant's 
counsel.  And  as  that  proposition  is  the  foundation  of 
the  whole  of  the  argument,  I  cannot  assent  to  the  con- 
clusions attempted  to  be  deduced  from  it. 


In  considering  the  effect  of  the  several  deeds  executed 
by  Mi-s.  Evans,  it  is  necessary  to  keep  in  mind  that  the 
original  power  of  appointment  given  to  her  by  the  settle- 
ment of  1794  was  a  general  power,  by  the  exercise  of 
which  she  might  appoint  and  dispose  of  the  fee  to  any 
persons  or  in  any  manner  she  might  think  fit,  even  to 
herself.  And  this  kind  of  power  is  often  said,  in  the 
text-books,  and  in  the  dicta  of  judges,  to  be  equivalent 
or  tantamount  to  the  ownership  of  the  fee.  And  this 
designation   of   it,  though  not  strictly  true  in  every 
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respecti  is  true  in  this  sense  (and  it  is  in  this  sense  that 
the  expression  is  intended) — that  it  enables  the  donee, 
provided  he  keeps  within  the  restrictions  imposed  on  its 
exercise,  to  dispose  of  the  fee  as  completely  and  eflRsct- 
ually,  according  to  his  own  uncontrolled  discretion,  as  be 
could  do  if  he  were  the  actual  owner  of  the  fee ;  and  it 
enables  him,  if  he  is  so  minded,  to  acquire  the  fee  him- 
self.  He  may  impose  any  terms  or  conditions,  or  reserve 
any  powers  he  pleases,  just  as  an  owner  might  do.  In 
this  respect  it  differs  widely  from  a  special  power,  which 
is  to  be  exercised  only  in  favour  of  particular  objects  and 
for  special  purposes,  such  as  a  power  in  a  marriage  set- 
tlement to  appoint  among  children,  or  a  power  to  join- 
ture a  wife.  And  although  some  of  the  rules  respecting 
powers  are  equally  applicable  to  both  a  general  power 
and  a  special  power,  yet  it  is  obvious  that  the  one  kind 
of  power  may  be  subject  to  and  governed  by  principles 
and  rules  which  would  not  necessarily  be  applicable  to 
the  other. 


At  the  time,  then,  when  Mrs.  JEvans  was  about  to 
execute  the  deed  of  1830,  this  was  her  position  with  re* 
spect  to  the  lands  in  question :  all  the  estates  limited  by 
the  settlement  of  1794,  preceding  the  power  of  appoint- 
ment, had  ceased  and  determined,  except  her  own  life 
estate.  She  was  then  tenant  for  life,  with  a  general 
power  of  appointment  over  the  fee  in  remainder  or  re- 
version expectant  on  that  life  estate,  which  power,  how- 
ever, she  could  only  exercise  by  deed  attested  by  two 
witnesses,  or  by  will  attested  by  three  witnesses ;  in  de» 
fault  of  appointment,  the  lands  were  limited  to  certain 
uses  amounting  to  the  fee. 


What,  then,  was  the  effect  of  the  deed  of  1830 !    Hav- 
ing the  right  of  choice  between  the  two  modes  prescribed 
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for  the  exercise  of  her  power,  she  chose  to  do  it  by  deed ; 
and  by  this  deed  she  fully  and  completely  exercised  it^ 
by  appointing  and  declaring  uses  amounting  to  the  fee,  to 
take  effect  after  the  determination  of  her  own  life  estate ; 
but  she  reserved  to  herself  a  power  by  deed,  attested  by 
two  witnesses,  to  raroke  those  uses,  and  a  power  by  the 
same,  or  by  any  other  deed  similarly  attested,  to  appoint 
other  uses.  Now,  it  appears  to  me  unnecessary,  with  a 
view  to  the  decision  of  this  case,  to  enter  upon  a  minute 
discussion  of  the  question,  what  would  have  been  the 
effect  if  Mrs.  Evans  had  reserved  only  a  power  of  revo- 
cation,  without  reserving  any  power  of  new  appointment, 
and  had  afterwards  exercised  such  power  of  revocation. 
That  is  a  question  upon  which  learned  and  eminent 
writers  have  entei*tained  difierent  opinions.  The  difficul- 
ties which  present  themselves  upon  that  question  do  not 
exist  in  the  case  now  before  me,  because,  by  the  deed  of 
1830,  Mrs.  Evans  reserved  to  herself,  besides  the  power 
of  revocation,  a  new  power  of  appointment.  It  was  per- 
fectly competent  to  her  to  reserve  what  powers  she 
pleased,  and  to  be  exercised  in  any  form  she  pleased  to 
prescribe.  She  might  have  reserved  a  power  of  appoint- 
ment without  any  restriction  at  all  on  its  exercise,  or  with 
any  greater  or  less  degree  of  restriction  on  its  exercise. 
She  might  have  reserved  a  power  of  appointment  to  be 
exercised  by  any  instrument  whatever,  or  to  be  exercised 
only  by  deed  or  will,  or  to  be  exercised  by  deed  only  or 
by  will  only,  by  deed  attested  by  any  prescribed  number  of 
witnesses,  or  without  any  specification  respecting  its  at- 
testation. But,  whatever  greater  or  less  degree  of  re- 
striction she  chose  to  impose  upon  her  exercise  of  the 
power  of  appointment  reserved  by  the  deed  of  1830,  it 
Was  still  a  new  power^  newly  created  by  this  deed  of 
1830,  and  was  not  the  original  power  created  by  the 
settlement  of  1794.     It  would  not  have  been  the  less  a 
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new  power  even  if  she  had  thought  fit  to  impose  pre- 
cisely the  same  degree  of  restriction  on  its  exercise  as 
had  been  imposed  on  the  exercise  of  the  origiiuJ  power 
created  by  the  settlement  of  1794 ;  that  is,  if  she  had  re- 
served it  to  be  exercised  at  her  option  by  deed  attested 
by  two  witnesses,  or  by  will  attested*  by  three  witnesses. 
She  thought  fit.  however,  to  impose  upon  the  exercise  of 
this  newly-created  power  of  appointment  reserved  by  the 
deed  of  1830,  a  greater  degree  of  restriction  than  that 
which  had  been  imposed  on  the  old  power  in  the  settle- 
ment of  1794  ;  for  whereas  the  old  power  was  capable 
of  being  exercised  either  by  deed  or  will  at  her  optioD, 
she  made  the  new  power  exerciseable  by  deed  only.     In 
another  respect  also,  she  thought  fit  to  create  by  the 
deed  of  1 830  a  difierent  form  of  power  from   the  old 
power  contained  in  the  settlement  of  1794 ;  for  the  M 
power  was  what   Lord  St,  Leonards  calls  a  primarf 
power ;  that  is,  a  power  of  appointment  preceding  the  uses 
declared  by  the  instrument  creating  the  power,  whidi 
uses  are  to  take  effect  in  default  of  appointment ;  so  tJhat 
the  exercise  of  such  a  power  operates,  not  to  revoke  the 
uses  declared,  but  to  supersede  them ;  and  Mrs.  £!veau 
might,  if  she  pleased,  have  created  by  the  deed  of  1830 
a  similar  primary  power,  by  appointing  to  such  uses  as 
she  should  thereafter  by  deed  appoint,  and  in  default  of 
such  appointment,  to  the  uses  declared  by  the  deed  of 
1830 ;  but  she  thought  fit  by  the  deed  of  1830  to  create 
a  different  form  of  power,  by  first  declaring  uses  and 
then  reserving  a  power  to  revoke  those  uses,  and  a  power 
to  appoint  new  uses.     In  every  point  of  view,  and  in 
every  sense,  the  power  of  appointment  created  by  the 
deed  of  1830  was  a  new  power,  and  not  the  old  power 
contained  in  the  settlement  of  1794. 


And  not  only  was  this  a  new  power  of  appointm^it. 
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but  so  long  as  it  subsisted,  the  old  power  of  appointment 
had  no  existence.  In  exercising  the  old  power,  she  had 
appointed  and  declared  uses  amounting  to  the  fee,  so  as 
completely  to  exhaust  the  power ;  and  if  she  had  re- 
served no  new  powers  of  revocation  and  new  appoint- 
ment, it  is  obvious  that  the  old  power  could  never  again 
exist.  But  she  reserved  powers  of  revocation  and  new 
appointment ;  and  whatever  might  have  been  the  effect  if 
she  had  reserved  only  a  power  of  revocation  without 
reserving  any  power  of  appointment,  and  even  supposing 
that  in  that  case  the  exercise  of  such  power  of  revoca- 
tion would  have  had  the  effect  of  restoring  the  old  power 
of  appointment  (though  that  may  be  questionable),  still 
it  appears  to  me  clear  that  the  express  reservation  of  the 
new  power  of  appointment  must  have  the  effect  of  pre- 
venting the  restoration  of  the  old  power.  So  long  as 
the  powers  of  revocation  and  new  appointment  reserved 
by  the  deed  of  1830  remained  unexercised,  there  cannot, 
I  conceive,  be  a  doubt  that  Mrs.  Ewxns  could  not  have 
made  an  appointment  by  virtue  of  the  old  power ;  she  no 
longer  retained  the  old  power,  it  had  been  fully  exer- 
cised. Having  then  only  the  powers  of  revocation  and 
new  appointment  reserved  by  the  deed  of  1830,  and  it 
being  competent  to  her  by  the  very  terms  of  the  reser- 
vation to  exercise  those  two  powers  either  at  the  same 
moment  and  by  the  same  deed,  or  at  different  times  and 
by  different  deeds ;  if  she  had  thought  fit  to  exercise 
first  the  power  of  revocation,  that  would  not  have  de- 
stroyed or  affected  the  new  power  of  appointment ;  on 
the  contrary,  that  power  would  have  still  continued  in 
full  operation,  and  capable  of  being  exercised  whenever 
she  chose.  And  I  cannot  comprehend  how  the  old 
power  of  .appointment  should  in  that  case  have  been 
revived  so  as  to  co-exist  with  the  new  power  of  appoint- 
ment. To  test  this  point,  let  us  suppose  that  the  old 
Vol.  I.     N.  S.  x  x 


1853. 


Evans 

V. 

Evans. 


670 


CASES   IN  CHANCERY. 


1853. 


Evans 

V, 

Evans. 


power  had  been  a  power  to  appoint  only  by  deed  attested 
by  two  witnesses,  and  that  in  exercising  that  power  by 
the  deed  of  1830,  she  had  reserved  power  to  revoke  by  a 
deed  attested  by  three  witnesses,  and  by  the  same  deed 
or  any  other  deed  similarly  attested  to  appoint  new  uses, 
and  she  had  first  exercised  the  power  of  revocation  cmljr, 
would  that  have  had  the  effect  of  restoring  the  old 
power  so  that  she  would  then  have  two  powers  of  ap- 
pointment, one  the  new  power  to  appoint  by  deed  at- 
tested by  three  witnesses,  and  the  other  the  old  power 
to  appoint  by  deed  attested  by  two  witnesses  !  Suppose 
again  that  the  old  power  had  been  a  power  to  ^pomt 
by  deed,  and  that  in  exercising  that  power  by  the  deed 
of  1830,  she  had  reserved  a  power  by  deed,  toitk  tk 
consent  of  A.,  to  revoke  the  uses,  and  by  the  same  or 
any  other  deed,  with  the  like  consent  of  A. ^  to  appoint 
new  uses,  and  she  had  first  exercised  the  power  of  revo> 
cation  only,  by  deed  noade  with  A*s  consent,  the  new 
power  of  appointing  with  A,'*s  consent  would  dearly 
remain  capable  of  being  subsequently  exercised :  ooold 
it  then  be  contended  that  the  old  power  would  be  re- 
stored, so  that,  besides  the  new  power  to  appoint  by 
deed  with  the  consent  of  J..,  she  had  at  the  same  time  a 
co-existing  power  to  appoint  by  deed  toithotttihe  consent 
of  A.?  Surdy  the  reservation,  in  the  deed  of  1830,  of 
the  new  power  of  appointment  in  connection  with  the 
power  of  revocation,  amounts  to  a  declaration  that  if  she 
should  exercise  the  power  of  revocation,  she  should 
retain  only  the  new  power  of  appointment  which  she  had 
created  for  herself,  and  that  she  should  be  enabled  to 
make  a  new  appointment  only  by  means  of  such  instru- 
ment, and  to  be  executed  with  such  forms  and  circum- 
stances as  she  had  thought  fit  to  prescribe  by  waj  of 
restriction  on  the  power  which  she  had  thus  created  for 
herself.     Indeed,  the  learned  counsel  in  support  of  the 
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will  did  not  venture  to  carry  their  argument  so  far  as  to 
contend  that  the  old  power  would  have  been  continued 
or  restored  so  far  as  it  was  a  power  to  appoint  by  deed; 
but,  feeling  the  impossibility  of  maintaining  that  the  old 
power  was  altogether  restored,  they  resorted  to  the  sug- 
gestion which  I  have  already  noticed,  that  there  were 
two  distinct  powers  in  the  settlement  of  1794,  the  one  a 
power  to  appoint  by  deed,  and  the  other  a  power  to  appoint 
by  will,  and  that  it  was  the  latter  power  which  continued  to 
subsist  and  remained  capable  of  being  exerciaed,  notwith- 
standing the  reservation  of  the  new  power  of  appoint^ 
ment ;  so  that  the  very  argument  advanced  in  support 
of  the  will  involves  a  tacit  admission  that,  unless  the 
proposition  can  be  maintained  that  a  power  to  appoint 
by  deed  or  will  constitutes  two  separate  and  distinct 
powers,  the  reservation  of  the  new  power  of  appoint- 
ment prevented  the  contimiance  or  restoration  of  the 
old  power. 
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And  here  I  must  advert  to  the  case  of  Montague  v. 
Kater  (a),  which  was  cited  in  the  course  of  the  argu* 
ment.  I  may  observe  that  the  power  in  that  case  was  a 
speeialy  and  not  a  generai  power ;  but  let  me  suppose,  in 
favour  of  those  who  support  the  validity  of  Mrs.  Evans* 
will,  that  it  stands  on  the  same  footing  as  a  general 
power.  In  that  case,  by  a  marriage  settlement,  lands 
were  settled  to  the  use  of  the  husband  and  wife  succes- 
sively for  life,  with  remainder  to  the  use  of  all  or  any  one 
or  more  of  the  children  of  the  marriage,  in  such  shares, 
and  for  such  estates,  and  in  such  manner  as  the  husband 
and  wife  should  jointly  by  deed,  with  or  without  power 
of  revocation  and  new  appointment,  appoint;  and  in 
default  of  such  joint  appointment,  then  as  the  survivor 


(a)  22  L.  J.  (N.  S.),  Exch.  154 ;  and  20  Law  Times,  323. 
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of  them  should  by  deed  or  will  appoint ;  and  in  default 
of  appointmenti  then  to  certain  usee  under  which  the 
eldest  son  of  the  marriage  would  have  become  entitled. 
There  were  two  children  of  the  marriage,  Henry  and 
and  Edward,  The  husband  and  wife,  by  deed  dated  in 
October  1832,  jointly  appointed,  subject  to  tJieir  own 
life  estates,  to  Edward  the  youngest,  in  fee,  and  by  that 
deed  they  reserved  a  power  of  joint  revocation  and  a 
power  of  joint  appointment  among  the  children  by  deed. 
By  a  subsequent  deed,  they  exercised  the  joint  power 
of  revocation  without  making  any  new  appointment.  The 
wife  afterwards  died,  and  then  the  husband,  as  the  sur- 
vivor, by  his  will  appointed  to  Edward  the  younger  son, 
in  fee.  The  question  was,  whether  this  appointment  by 
the  survivor  was  valid,  which  of  course  depended  on  the 
question  whether  the  power  of  appointment  reserved  by 
the  original  settlement  to  the  survivor  of  the  husband  and 
wife  was  subsisting  and  capable  of  being  exercised.  The 
Court  of  Exchequer  determined,  after  much  considera- 
tion, that  it  was,  and  in  the  propriety  of  that  decision  I 
entirely  concur.  I  cannot,  however,  concur  in  some  of 
the  observations  which  fell  from  the  learned  Baron  who 
delivered  the  judgment  of  the  Court.  He  expre^ed  an 
opinion  that  the  effect  of  the  joint  revocation  was  to 
restore  the  settlement  entirely,  including  the  joint  power 
of  appointment  contained  in  that  settlement.  He  does 
not  say  what  had  become  of  the  new  joint  power  of  ap- 
pointment reserved  by  the  deed  of  October  1832.  There 
is  not  the  least  allusion  to  it.  It  is  not  suggested  (nor 
could  it  be)  that  this  power  was  destroyed  or  lost ;  so 
that  if  the  old  joint  power  of  appointment  was  restored, 
the  husband  and  wife  must  have  had  two  distinct  co- 
existing joint  powers  of  appointment,  one  the  old  power 
under  the  settlement,  and  the  other  the  new  power  under 
the  deed  of  October  1882,  and  both  powers  to  be  exer- 
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cised  by  the  same  kind  of  instrument,  and  with  the  same  1853. 

formalities,  and  in  favour  of  the  same  objects.  Evans 


Now  it  is  to  be  observed  that  the  whole  judgment 
professes  to  be  founded  on  what  is  laid  down  in  1  Sugd. 
Pow.  469,  (which  corresponds  with  p.  481  of  the  6bh 
edition,)  and  the  subsequent  pages.  The  language  of 
the  learned  Baron  is  this :  *'  We  think  that  in  so  doing,*' 
(that  is,  by  the  husband  and  wife  simply  revoking  their 
joint  appointment),  *'  they  restored  the  original  settle- 
ment entirely,  and  we  find  it  thus  stated  by  Lord  St. 
Leonards  in  his  Treatise  on  Powers,  vol.  1,  p.  459,  citing 
a$  his  authority,  with  approbation^  Mr.  Preston^s  very 
learned  book  on  Abstracts,  p.  277,  that  *  when  a  man 
has  a  power  of  appointment,  and  he  exercises  that  power 
with  the  addition  of  a  power  of  revocation,  this  power  of 
revocation  is  annexed  to  the  uses  introduced  into  the 
appointment,  and  by  revoking  the  uses  contained  in  the 
deed  of  appointment,  there  will  be  a  revival  of  the  ori- 
ginal uses,  and  amongst  them  of  the  power  of  appoint- 
ment. The  eflTect  of  revocation  will  be  to  revive  the 
original  power,  so  that  it  may  be  exercised  again  and 
again.' "  (That  is  the  quotation  made  by  Lord  St. 
Leonards  from  Preston  on  Abstracts.)  The  judgment 
then  proceeds  thus :  ^'  Lord  St.  Leonards  afterwards 
states,  (and  we  cannot  do  better  than  quote  his  very 
words,)  If  the  original  power  be  a  general  primary  one,*" 
and  so  on,  setting  out  the  passage  which  follows  in  the 
text  of  Lord  St.  Leonards'  book.  Now,  with  all  defer- 
ence to  the  learned  Baron,  he  has,  in  the  first  place, 
fallen  into  a  misapprehension  in  supposing  that  Lord  St. 
Leonards  cites  the  passage  from  Mr.  Preston^s  book 
"fl*  his  authority*'  or  **  with  approbation;'^  for  a  dose 
examination  of  what  precedes  and  follows  that  citation 
will  show  beyond  a  doubt  that  Lord  St.  Leonards  cites 
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Evans  ®***  ^^^^  though  that  proposition  is  true  as  regards  a 

r.  power  of  revocation  reserved  in  a  deed   exercising  a 

Evans.  primary  general  power  of  appointment,  it  is  wholly  un- 
founded as  regards  a  power  of  revocation  reserved  in  a 
deed  exercising  a  power  of  revocation.  But  (what  is  of 
much  more  importance)  the  learned  Baron  has  altogether 
overlooked  this,  that  not  only  the  proposition  quoted 
from  Mr.  Preston  $  book,  but  the  whole  of  Lord  St, 
Leonard^  reasoning  and  observations  upon  this  subject, 
are  in  the  most  express  and  distinct  terms  confined  to 
the  case  where  the  donee  of  a  power,  exercising  that 
power,  reserves  only  a  power  of  revocation,  mthomt 
reserving  any  new  power  of  appointment.  Lord  Si. 
Leonards  having  in  the  previous  pages  discussed  Ward 
V.  Lenthal,  in  which  it  was  resolved  that  where  the 
donee  of  a  power  of  revocation  and  new  appointment 
exercises  those  powers,  reserving  only  a  power  of  revo- 
cation, and  afterwards  exercises  such  power  of  revoca- 
tion, he  cannot  limit  new  uses,  his  Lordship  proceeds 
thus,  (and  be  it  observed,  that  this  is  the  commencement 
of  the  very  passage  on  the  authority  of  which  the  learned 
Baron  founds  his  judgment)  :  ''  There  appears  to  be  no 
authority  to  oppose  to  the  resolution  in  Ward  v.  Lemthal 
and  the  decision  there  referred  to;  and  the  principle 
upon  which  the  decisions  have  proceeded  is  not  opposed 
to  that  resolution.  It  should  be  borne  in  mind  that  the 
question  can  arise  only  upon  an  appointment  under  a 
power  with  the  reservation  of  a  power  of  revocation  only. 
What,  then,  is  the  effect  of  a  revocation  by  force  of  the 
power  so  reserved!^  He  then  states  Mr.  Preston s 
opinion,  citing  from  his  book  on  Abstracts  two  proposi- 
tions, the  one  being  that  a  power  to  revoke  wiU  not 
authorize  a  new  appointment,  and  the  other  being  the 
proposition  referred  to  by  the  learned  Baron,  and  which 
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he  erroneously  supposes  to  have  been  cited  by  Lord  1858. 

St,  Leonardo  *'as  his  authority  and  with  approbation.^"  Evans 

Lord  St.  Leonards  then  proceeds  to  deal  with   each  v, 

of  those  two  propositions  of  Mr.  Preston  in  succession.  Evans. 
,  With  respect  to  the  first,  he  says,  ^'  Now  we  have  seen 
that  a  power  to  revoke  in  an  original  instrument  does 
authorize  a  new  appointment.""  And  with  respect  to  the 
second  he  proceeds  to  show,  that  though  true  as  applied 
to  a  power  of  revocation  reserved  in  a  deed  exercising  a 
primary  power,  it  is  not  true  as  applied  to  a  power  of 
revocation  reserved  in  a  deed  exercising  a  power  of  re- 
vocation. But  he  again  and  again  carefuUy  and  in  the 
most  explicit  terms  states  that  he  is  only  dealing  with 
the  case  in  which  a  power  of  revocation  ofdy  is  reserved, 
without  reserving  any  power  of  new  appointment. 

In  fact,  the  proposition  that  where  a  donee  exercising 
his  general  power  of  appointment  reserves  a  power  of 
revocation  and  also  a  power  of  new  appointment,  the 
exercise  of  the  power  of  revocation  will  have  the  effect 
-of  restoring  his  original  power,  does  not  receive  coun- 
tenance from  a  single  line  throughout  Lord  St.  Leonards' 
work ;  on  the  contrary,  I  think  it  is  impossible  to  study 
carefully  the  part  of  that  work  which  has  been  referred 
to,  and  the  cases  which  are  there  discussed,  without 
coming  to  the  conclusion  that  the  noble  and  learned 
author  would  be  of  a  directly  contrary  opinion. 

I  have  ventured  thus  frankly,  but  with  all  deference, 
to  state  my  opinion  that  the  grounds  for  the  decision  in 
Montague  v.  Kater^  as  stated  in  the  judgment,  are  un- 
tenable, and  that  there  is  no  foundation  for  the  assump- 
tion that  the  exercise  of  the  joint  power  of  revocation 
had  the  e£fect  of  restoring  the  old  joint  power  of  ap- 
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pointment  when  the  parties  had  expresdy  reserved  to 
themselves  a  new  joint  power  of  appointment. 

In  truth  it  was  altogether  unnecessary  to  resort  to 
this  assumption  in  order  to  arrive  at  the  dedsion  in 
Montague  v.  Kater.  The  question  in  controversy  was 
not  whether  the  old  joint  power  created  by  the  ori^nal 
settlement  was  restored  or  subsisting,  but  whether  the 
other  power  of  appointment  given  by  that  settlemeit  to 
the  survivor  of  the  husband  and  wife  was  restored,  or 
subsisting.  And  for  the  decision  of  that  question  it  was 
immaterial  whether  the  old  joint  power  was  subsastiog 
or  not.  The  decision  that  the  separate  power  to  the 
survivor  was  subsisting  after  the  exercise  <^  the  power 
of  revocation  was  perfectly  right,  but,  as  it  appears  to  me, 
for  very  different  reasons. 

The  joint  power  of  appointment  given  by  the  settle- 
ment to  the  husband  and  wife,  and  the  separate  power 
to  the  survivor,  were  two  several  and  distinct  powers. 
They  were  given  to  different  donees,  and  they  were  as 
completely  two  distinct  powers  as  a  power  of  appointment 
to  ul.,  and  in  default.  Sec,  a  power  of  appointment  to  S. 
would  be  two  distinct  powers.  Now,  if  lands  are  settled 
to  such  uses  as  A.  shall  by  deed  appoint,  and  in  default. 
Sec,  to  certain  specified  uses,  and  A.  exercises  his  power 
by  deed,  and  thereby  reserves  to  himself  only  a  power  to 
revoke  the  uses  he  has  appointed,  and  afterwards  revokes, 
the  effect  of  such  revocation  is,  that  all  the  uses  created 
by  the  original  settlement  are  restored,  including  ASs 
original  power  of  appointment.  But  if  J..,  in  exercising 
his  power  under  the  settlement,  reserves  not  only  a 
power  of  revocation,  but  ^so  a  fresh  power  of  new  ap- 
pointment to  be  exercised  by  the  same  or  any  other 
deed,  and  afterwards  exercises  the  power  of  revocation 
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only,  the  eflSsct  then  is,  that  all  the  uses  created  by  the 
original  settlement  are  restored  except  A/s  original 
power  of  appointment;  that  original  power  is  not  re- 
stored because  A,  has  thought  fit  to  create  and  reserve 
to  himself  a  new  power  of  appointment,  which  is  still 
subsisting,  and  which  has  thus  become  substituted 
for  his  old  power ;  and  then  the  lands  stand  in  eflect 
limited  thus :  to  such  uses  as  A.  shaU  under  his  new 
power  appoint ;  and  in  default  of  such  appointment,  to 
the  uses  declared  by  the  original  settlement.  And 
the  same  principle  will  apply  to  the  case  where,  by 
the  original  settlement,  lands  are  settled  to  such  uses 
as  A.  shall  appoint ;  and  in  default,  &c.,  to  such  uses 
as  jB.  shall  appoint ;  and  in  default,  &c.,  to  certain 
specified  uses :  it  A.  exercises  his  power  by  deed,  re- 
serving a  power  of  revocation,  and  also  a  power  of 
new  appointment,  and  afterwards  exercises  the  power 
of  revocation  only,  the  effect  is,  that  the  new  power  of 
appointment  which  A.  has  thus  created  and  reserved  for 
himself  becomes  substituted  for  his  old  power  of  appoint- 
ment, and  the  lands  stand  in  effect  limited  thus :  to  such 
uses  as  A.  shall  appoint  by  virtue  of  his  new  power ^  and 
in  default,  &c.,  to  such  uses  as  JB.  shall  appoint ;  and  in 
default,  &c.,  to  the  uses  declared  by  the  settlement. 
And  this  is  exactly  what  occurred  in  Montague  v.  Kater. 
The  husband  and  wife  having,  when  they  exercised  their 
joint  power  of  appointment,  reserved  to  themselves  not 
only  a  joint  power  of  revocation,  but  also  a  new  joint 
power  of  appointment,  when  they  exercised  their  power 
of  revocation  their  new  joint  power  of  appointment  still 
continued  to  subsist^  and  they  might  have  exercised  it  at 
any  time  thereafter ;  it  thus  became  substituted  for  their 
original  joint  power  of  appointment  in  the  settlement,  but 
of  course  not  for  the  other  power  of  appointment  in  the  set- 
tlement, which  was  given  to  the  survivor  ;  and  the  lands 
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then  stood  in  effect  limited  thus :  to  aueh  uses  as  the  hus- 
band and  wife  should  jointly  appoint  under  ihebr  newjmnt 
power;  and  in  default,  &c.,  to  such  uses  as  the  surviTor 
of  them  should  appoint ;  and  in  default^  &c.,  to  the  uses 
declared  by  the  settlement ;  so  that  as  they  never  after- 
wards exercised  their  joint  power,  upon  the  death  of  the 
wife  the  power  to  the  survivor  came  into  operation,  and 
was  well  exercised  by  the  surviving  husband. 


This  appears  to  me  the  true  ground  for  the  decision 
in  Montague  v,  Kaier.  And  not  only  was  there  no  ne- 
cessity, in  order  to  arrive  at  that  decision,  to  resort 
to  the  reason  assigned  in  the  judgment,  but  that 
reason  is  made  to  rest  entirely  upon  a  foundation 
which,  when  examined,  proves  not  to  afford  it  the  least 
support. 

I  have  hitherto  been  considering  what  would  have 
been  the  effect  if  Mrs.  Evam^  having  by  the  deed  of 
1830  reserved  to  herself  a  power  of  revocation,  and  also 
a  power  of  new  appointment,  had  afterwards  executed  a 
deed  exercising  a  power  of  revocation  only.  But  in  fact, 
by  the  next  deed,  which  was  that  of  1833,  she  exercised 
both  the  powers  simultaneously,  and  she  thereby  again 
reserved  to  herself  powers  of  revocation  and  new  ap- 
pointment. 


It  is  obvious  that  all  the  observations  I  have  made  as 
to  the  effect  of  the  reservation  of  the  powers  of  revoca- 
tion and  new  appointment  in  the  deed  of  1830  are 
equally  applicable  to  the  similar  reservation  in  the  deed 
of  1833.  But  this  further  observation  arises  with  re- 
spect to  the  deed  of  1833  (though  it  is  hardly  necessary 
to  resort  to  it  in  support  of  my  decision  of  the  case),  viz. 
that  it  was  not,  like  the  deed  of  1830,  an  exercise  of  a 
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primary  power,  that  is,  a  power  preceding  the  uses 
declared,  but  an  exercise  of  powers  of  revocation  and  new 
appointment.  Now  Loi'd  8t.  LeananU  is  of  opinion 
(and  he  supports  that  opinion  by  reference  to  decided 
cases)  that  even  where  a  power  of  revocation  only  is 
reserved  in  a  deed  exercising  a  power,  and  such  power 
of  revocation  is  afterwards  exercised,  although  such 
revocation  will  have  the  effect  of  restoring  the  original 
power^  if  the  deed  which  reserved  the  power  of  revocation 
was  made  in  exercise  of  a  primary  power,  yet  such  will 
not  be  the  effect  if  the  deed  reserving  the  power  of  revo- 
cation was  itself  made  in  exercise,  not  of  a  primary 
power,  but  of  powers  of  revocation  and  new  appointment. 
So  that,  according  to  this  very  high  authority,  (the 
highest  on  the  doctrine  of  powers,)  even  if  the  deed  of 
1833  had  reserved  cnt/y  a  power  of  revocation,  without 
reserving  any  power  of  new  appointment,  the  subsequent 
exercise  of  such  power  of  revocation  would  not  have  the 
effect  of  restoring  the  original  power. 


1853. 


Evans 

V. 

Evans. 


By  the  deed  of  1835,  Mrs.  JEvans  repeated  the  same 
process  as  she  had  done  by  the  deed  of  1833 ;  that  is, 
she  reserved  (as  she  had  done  by  the  former  deeds)  fresh 
powers  of  revocation  and  new  appointment.  She  then 
retained  no  power  whatever  of  new  appointmenj^  except 
the  fresh  power  of  new  appointment  expressly  reserved 
by  this  deed  of  1835,  which  was  a  power  to  appoint  by 
deed  only.  She  retained  no  power  to  appoint  by  will. 
Having  the  new  powers  of  revoking  and  appointing  by  deed 
reserved  by  the  deed  of  1835,  she  might  either  (as  she 
had  done  on  former  occasions)  exercise  them  both  simulta- 
neously by  one  deed,  or  she  might,  if  she  pleased,  exercise 
them  by  different  deeds  executed  at  different  times,  first 
exercising  the  power  of  revocation  by  one  deed,  and  after- 
wards, at  any  interval  of  time,  exercising  the  power  of 


680 


CASES    IN   CHANCERY. 


1853. 


Evans 
Evans. 


new  appointment  by  another  deed.  In  fact,  Ae  was 
authorized  to  do  this  by  the  express  terms  of  the  reser- 
vation of  those  powers  in  the  deed  of  1835,  as  well  aa  in 
each  of  the  two  prior  deeds.  And  if  she  chose  to  ad€»pi 
this  course,  and  exercised  by  one  deed  her  power  of 
revocation  without  exercising  by  the  same  deed  h» 
power  of  new  appointment  which  she  had  reserved  by 
the  deed  of  1835,  she  would  still  retain  this  power  of  new 
appointment,  and  she  would  retain  no  other  power  of 
appointment. 


Now  what  she  did  subsequently  to  1835,   was  jnst 
adopting  the  course  I  have  been  suggesting.     Having, 
under  the  deed  of  1835,  the  two  powers,  one  to  revoke 
the  existing  uses,  and  the  other  to  appoint  new  uses,  and 
having  the  right  if  she  pleased  to  exercise  the  first  of 
them  by  one  deed,  leaving  the  second  to  be  exercised  by 
any  subsequent  deed,  but  by  deed  only,  she  execated 
the  deed  of  1836,  by  which  in  exercise  of  the  first  of 
those  two  powers  she  revoked  the  existing  uses,  leaving 
still  subsisting  in  her  the  second  of  those  two  powers; 
viz.  the  power  to  appoint  new  uses  by  another  deed,  but 
only  by  deed.  I  am  utterly  at  a  loss  to  understand  how  or 
why  this  state  of  circumstances  should  have  the  efiect  of 
reviving,  or  recreating,  or  re-restoring  the  original  power 
of  appointment  reserved  by   the  settlement  of  1794. 
The  effect  of  the  revocation  by  the  deed  of  1836  was,  as 
I  apprehend,  simply  this,  that  the  new  power  of  appoint- 
ment which  Mrs.  Evans  had  created  and  reserved  to 
herself  by  the  deed  of  1835,  became  substituted  for  the 
original  power  of  appointment  contained  in  the  settle- 
ment of  1794  ;  and  all  the  uses  which  she  had  appointed 
and  declared  by  the  several  deeds  of  1830,  1833,  and 
1835  having  been  revoked,  the  lands  then  stood  in  efiect 
limited  to  such  uses  as  she  should  appoint  under  and  by 
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virtue  of  the  new  power  of  appointment  which  was 
created  and  reserved  by  the  deed  of  1835,  and  which 
was  still  a  subsisting  and  operative  power,  and  in  de- 
fault of  such  appointment  to  the  uses  declared  by  the 
original  settlement  of  1794.  And  as  by  the  terms  of 
the  reservation  of  this  new  power  of  appointment  she 
had  expressly  restricted  herself  to  the  exercise  of  it  by 
deed,  she  had  no  power  to  appoint  by  wiU. 


1853. 

Evans 

r. 
Evans. 


And  I  may  add  (though  it  is  unnecessary  to  resort  to 
it),  that  as  the  deed  of  1835  was  an  exercise,  not  of  a 
primary  power,  but  of  the  powers  of  revocation  and  new 
appointment  reserved  by  the  deed  of  1833^  according  to 
the  authority  of  Lord  SL  Leonards,  even  if  the  deed  of 
1835  had  reserved  only  a  power  of  revocation,  without 
reserving  any  power  of  new  appointment,  the  exercise  of 
that  power  of  revocation  by  the  deed  of  1836  would  not 
have  the  effect  of  reviving  or  restoring  the  original  power 
of  appointment  reserved  by  the  settlement  of  1 794 ;  & 
fortiori,  it  cannot  have  that  effect,  when  the  deed  of  1835 
expressly  reserves  a  new  power  of  appointment  to  be 
exercised  by  deed  only. 


To  prevent  any  misapprehension  as  to  the  grounds 
and  reasons  of  my  decision,  I  will  here,  at  the  risk  of 
repetition,  recapitulate  them  in  the  form  of  propositions. 

1st.  That  a  power  to  appoint  by  deed  or  will  does 
not  constitute  two  separate  and  distinct  powers,  but  is  a 
ringle  power,  with  a  restriction  on  its  exercise,  requiring 
it  to  be  exercised  by  one  or  other  of  those  two  instru- 
ments, but  leaving  to  the  donee  the  option,  within  the 
limits  of  that  restriction,  to  choose  which  instrument  he 
will  use  in  exercising  the  power.  I  have  already  stated 
my  reasons  for  this  proposition. 
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1853. 


Evans 

V, 
£VAN8. 


2ndly.  That  powers  of  reyocation  and  new  appoint- 
ment are  two  separate  and  distinct  powers.  This  is 
clearly  laid  down  by  C.  J.  Bridgman^  in  Grange  v. 
7\Ding  (a),  is  assumed  in  LangUy  v.  Brown  (&),  and  is 
adopted  and  affirmed  without  hesitation  by  Lord  St. 
Leonards  in  his  Treatise  on  Powers,  and  as  I  belieTe  by 
all  other  writers.  And  further,  that  where  by  ih% 
terms  of  the  reservation  of  powers  of  revocation  and 
new  appointment,  the  donee  is  authorized  to  exercise 
them  at  his  option  either  by  the  same  or  by  di£ferent 
deeds,  if  he  first  exercises  by  deed  the  power  of  reToc^ 
tion  only,  the  power  of  new  appointment  still  ccmtinnes 
to  subsist^  as  a  valid  operative  power,  capable  of  being 
exercised  by  a  subsequent  deed.  And  admitting  that  it 
is  competent  to  the  donee  of  such  powers,  exercising  only 
the  power  of  revocation,  to  release,  or  extinguish,  or 
destroy  the  power  of  appointment  which  was  reserved  to 
him,  yet  the  mere  exercise  of  the  power  of  revocation 
alone  will  not  per  se  have  any  such  effect. 


Srdly.  That  where  a  person  has  a  general  power  of 
appointment  by  deed,  whether  it  be  what  is  called  by 
Lord  St.  Leonards  a  primary  power,  (i.  e.  a  power  pre- 
ceding  the  uses  declared  in  default  of  appointment,)  or  be 
a  power  of  appointment  connected  with  a  power  of  re- 
vocation, and  following  the  uses  declared  by  the  instru- 
ment creating  the  power^  and  exercises  that  power  of 
appointment,  and  by  the  deed  exercising  that  power 
reserves  to  himself  a  new  power  of  appointment — 
whether  such  new  power  be  reserved  as  a  primary 
power,  or  as  connected  with  a  power  of  revocation, 
such  power  so  reserved,  is  to  all  intents  and  purposes 
a  new  power  newly  created  by  him^  and  is  not  the  old 


(a)  Bridg.  107. 


(b)  2  Atk.  195. 


Evans. 
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power  which  he  has  exercised  ;  and  that  it  is  equally  a  1853. 

new  power,  whatever  be  the  kind  or  degree|of  restriction  Evans 

which  he  has  thought  fit  to  impose  on  its  exercise,  and  ^  v, 

whether  he  imposes  on  it  precisely  the  same  kind  and 
degree  of  restriction  which  was  imposed  on  the  exercise 
of  the  old  power,  or  a  greater  or  a  less  degree  of 
restriction. 

4thly.  That  there  is  a  wide  difference  between  the  case 
where  the  donee  of  a  general  power  of  appointment 
exercising  it  by  deed,  reserves  to  himself  a  power  of 
revocation  only^  and  the  case  where  he  reserves  to  him- 
self not  only  a  power  of  revocation,  but  also  a  power  to 
appoint  new  uses ;  and  that  whatever  may  be  the  effect 
of  the  subsequent  exercise  of  the  power  of  revocation 
where  a  power  of  revocation  only  has  been  reserved,  the 
effect  is  very  different  where  a  new  power  of  appointment 
is  reserved  as  well  as  a  power  of  revocation,  and  the 
power  of  revocation  only  is  exercised.  And  that  even 
assuming  that  in  the  former  case  the  effect  of  the  revo> 
cation  would  be  to  restore  the  original  power,  yet  in  the 
latter  case  the  creation  and  reservation  of  the  new  power 
of  appointment  effectually  prevents  the  restoration  of  the 
original  power. 

The  decision,  therefore,  in  Evans  v.  Saunders^  was 
supported  as  to  the  invalidity  of  the  will  as  an  exercise 
of  the  power.  As  to  the  claim  of  the  creditors,  that  was 
acquiesced  by  the  Defendants,  on  the  authority  of  Fol- 
lett  V.  FolUtt,  cited  ante^  p.  656. 
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1853:  CLEMENTS  v.  BOWES  AND  OTHERS. 

22nd  and  23rd 

^  1  HE  bill  was  by  one  of  the  share  or  scripholders  of  a 
Pleadwg,  certain  joint-stock  Company  or  projected  Company,  called 
*  the  Hull  and  Lincoln  Railway  Company,  on  behalf  <rf 
A  bill  by  one  himself  and  all  other  shareholders  in  the  said  Company, 
Company  on  be-  ^^^^^  ^'^^^  ^^^  except  the  Defendants.  It  stated  that 
half  oAimself  in  the  year  1845,  a  subscription  was  commenced  bj 
t  ^  D*-  several  persons  with  the  view  of  forming  a  Company  for 
fendants,  prayed  making,  &c.  a  railroad  from  the  town  of  Hull  to  the  city 
an  account  of  of  Lincoln^  to  be  called  the  Hull  and  Lincoln  Direct 
paymento  of  Railway  Company,  and  which  projected  railway  Company 
the  Defendants  or  scheme  was  duly  registered,  &c.  That  the  printed 
on  behalf  of  ttie  prospectus  of  the  said  projected  Company  was  headed, 
the  payment  of  ^^  Bull  and  Lincoln  Direct  Railway.  Registered  prori- 
what  should  be  viaionaliy.  Capital  500,000/.,  in  25,000  shares  of  20/. 
the  Plaintiff  each.  Deposit  2L  2s.  per  share.'^  It  stated  the  applica- 
It  appeared  that  tion  by  the  Plaintiff  for  600  shares,  and  payment  of  his  de- 
there  were  dr-  j^  ^y^^  i,e  afterwards  purchased  1 15  shares.  It  then 
cumstances  * 
which  made  the  stated,  that  in  the  then  current  parliamentary  session  an 

interest  of  some  Act  was  applied  for  by  or  on  behalf  of  the  said  projected 
pun^ortiniEtto^be  ^o™pw^y>  *°^  ^^^  ^^^  of  26,250/.  was  on  the  4th  of 
represented  by     February  1846  deposited  with  the  Accountant-Oeneral, 

the.Plaintif^dif-  j^  conformity  with  the  Standing  Orders  of  the  House  of 
erent  from  his.  ° 

Held,  that        Commons,  and  leave  was  given  to  bring  in  a  bill  for  in- 

this  case  v^as        corporating  the  said  Company,  but  such  bill  was  throvm 
section  of  the       ^^^  ^^  ^^^  House  of  Commons,  and  the  projected  scheme 
15  &  16  Vict.  c.  thereupon  fell  to  the  ground.     That  John  Bowes^  Henry 
86 ;  and  the 
Court  could  treat 

the  absent  Plaintiffs  as  Defendants,  and  determine  whether  a  decree 
should  be  made ;  and  accordingly  the  Court  decreed  an  account,  giving 
liberty  to  certain  shareholders  to  attend  the  proceedings  in  Chambers. 
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Smith  Bright^  John  Hall,  John  Egginton,  and  WUliam  1853. 

Goodlad  Toddy  were  appointed  the  Finance  Committee  of      Clements 
the  said  proposed  Company,  and  all  deposits  which  were  v. 

made  in  respect  of  shares  were  placed  under  the  exclu-         Bowes. 
sive  control  and  at  the  disposal  of  the  said  Defendants, 
who  accepted  and  acted  in  the  control  and  disposition 
thereof;  and  they  the  said  Defendants  were  authorized 
and  empowered  to  make  out,  and  settle,  and  adjust  the 
accounts  thereof,  they  being  answerable  and  accountable 
to  the  shareholders  of  the  said  Company.    And  it  alleged 
that  the  said  Defendants  became  and  were  liable  and 
accountable  to  all  the  shareholders  for  all  receipts  and 
payments  made  to  or  by  or  in  the  name  of  the  said 
Company.     It  then  stated  the  PlaintiflTs  application  to 
the  Defendant  Todd  for  a  return  of  his  deposits,  and 
the  answer  of  Todd,  explaining  that  the  whole  deposits 
could  not  then  be  returned,  and  inclosing  a  copy  of  an 
advertisement  offering  a  return  of  \7s,  6d.  per  share  in 
respect  of  the  balance  of  deposits  received,  and  a  printed 
form  of  a  letter  of  application  for  payment  of  such 
amount.    That,  not  being  satisfied  with  such  communi- 
cation, he  did  not  sign  or  adopt  the  said  last-mentioned 
letter,  and  he  declined  to  transmit  his  scrip  certificates 
to  the  solicitors  of  the  said  Company,  or  to  accept  the 
proposed  payment  of  17 s.  6d.  per  share.     That,  having 
afterwards  reason  to  believe  that  a  larger  amount  ought 
to  have  been  returned,  Plaintiff  required  a  proper  state- 
ment and  account  of  the  amounts  received  and  paid  on 
account  of  the  said  Company ;  and  such  account  not 
having  been  delivered,  Plaintiff^s  solicitor,  Mr.  William 
Lane,  after  some  correspondence  with  the  said  William 
Ooodlad  Toddy  received  from  Mr.  J.  O.  Collins,  who 
was  then  acting  as  a  secretary  or  accountant  of  the  said 
Company,  a  letter  which  was  in  the  following  words  and 
figures  (that  is  to  say)  : 

Vol.  I.     N.  S.  y  y 
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1853.  «  Hull  and  Direct  Lincoln  Railway  Office, 

CuMSMTs  *^^'  High-street,  Hull,  31fit  October,  1846. 

-^^  "  Sir, — I  am  desired  by  the  Committee  of  the  above- 

named  Railway  Company  to  inclose  you  a  statement  of 
the  Receipts  and  Expenditure  as  requested  by  you  on 
the  part  of  J5.  Clements,  Esq.,  in  your  letter  to  Mr. 
VF.  O.  Todd.  You  will  observe  that  nearly  1000/.  dedu^ 
tion  has  been  obtained  in  settling  the  bills  of  the 
Engineer  and  Surveyor ;  the  Committee  hope  to  obtain 
a  considerable  reduction  from  the  Solicitor  s  bills,  and 
this  nuktter  has  their  earnest  attention, 
"lam,  Sir, 

"  Your  obedient  Servant, 
**  J.  G.  Collins. 

"  W.  Lane,  Esq.,  4,  Bedford-place,  RusseU'Squarer 

That  the  letter  inclosed  a  statement  purporting  to  be  an 
account  of  the  receipts  and  expenditure  of  the  projected 
Company.  (The  result  of  such  account  was  a  statemeDt  of 
receipts  by  deposits,  &c.,  of  26,919/.  \0s.,  of  expenditure 
of  18,059/.  \Qs.  \Qd.,  including  therein  a  sum  of  10,303/. 
2«.  Qd.,  being  the  return  of  Vis.  6d.  per  share  on  11,775 
shares,  monies  yet  due  amounting  to  7023/.  6f.  2d., 
848/.  I5s,  reserved  for  payment  of  17s.  6d.  per  share  on 
970  shares  outstanding,  and  987/.  I8s.  for  a  further 
return  of  Is.  6d.  per  share.) 

The  bill  then  stated  the  bringing  of  an  unsuccessful 
action  against  Todd  for  the  return  of  the  P]aintiff*s 
deposit.  It  then  stated  an  application  for  and  the  ren- 
dering of  a  further  account,  which  it  alleged  was 
erroneous ;  and  it  stated  an  application  for  the  return  of 
the  PlaintiflTs  deposit,  and  the  refusal  of  the  Defendants 
Howesj  Wright,  Hall,  Egginton,  and  Todd,  to  make 
such  return. 


CASES   IN   CHANCERY. 

It  then  stated  the  circumstances  attending  a  mortgage  1 853. 

of  some  of  the  PlaintiflTs  shares  to  certain  persons ;  and  Clements 

that  the  Defendants  paid  to  the  mortgagees,  withoot  the  v. 

Plaintiff's  consent,  17 s.  6rf.  per  share^  and  the  delivery  Bowes, 
to  the  Defendants  by  the  mortgageeSj  of  the  shares  so 
pledged. 

The  Plaintiff  charged  that  the  Defendants  were  liable 
to  him  on  the  mortgaged  shares  for  the  difference 
between  the  17s.  6d.  per  share  and  what  should  be 
found  due  to  him  in  taking  an  account  upon  the  shares* 
It  then  stated  the  deposit  of  115  of  the  Plaintiff  ^s  shares 
with  the  Defendant  Todd's  solicitor,  in  respect  of  costs 
of  the  Plaintiff  ^s  unsuccessful  action,  and  the  payment  to 
such  solicitor  of  17s*  6d.  per  share  on  them ;  and  that 
the  Plaintiff  never  consented  to  take  17s.  6d.  per  share  on 
these  or  on  his  other  shares.  The  bill  charged  that  the 
Defendants  had  repaid  themselves  in  full  in  respect  of 
the  deposits  on  some  of  their  shares. 

It  contained  the  usual  charge  in  such  bills,  of  the  num- 
ber of  the  shareholders,  and  the  impossibility  of  making 
them  all  parties,  and  that  all  the  persons  not  parties  as 
Defendants,  had  a  conmion  interest  with  the  Plaintiff  in 
having  the  property  of  the  Company  got  in  and  secured, 
&c. 

The  prayer  was  for  an  account  of  the  monies  received, 
&c.,  by  the  Defendants,  in  respect  of  deposits  paid  upon 
shares  applied  for  or  agreed  to  be  tidcen,  and  an  account 
of  the  capital  of  the  Company,  of  the  payments,  costs, 
and  expenses  of  the  Defendants  in  the  management  of 
the  affiiirs  of  the  Company,  and  of  the  dear  residue  after 
such  account ;  and  that  the  amount  due  to  the  Plaintiff 

Y  Y   2 
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1853.  and  the  other  shareholders  on  behalf  of  whom  he  sued, 

Clements      ^^^^  giving  credit  for  the  accounts  received  by  them, 
V.  (including  the  sUm  of  398/.  2$.  6d.j  the  costs  of  the  De- 

BowES.  fendant  Todd),  for  which  he  was  willing  to  give  credit, 
might  be  paid  to  the  Phiintiff  and  the  said  other  share- 
holders. 

The  answer  explained  the  transaction  by  which  some 
of  the  deposits  appeared  to  have  been  repaid  in  full,  by  a 
statement  that  those  deposits  were  not  real,  but  only 
loans  by  some  of  the  shareholders  in  order  to  oomplj 
with  the  standing  orders.  This  related  to  thirteen 
sums  of  210/.  each^  returned  to  certain  shareholders. 
The  other  material  facts  are  stated  in  the  judgment. 

The  cause  now  came  on  to  be  heard. 

Mr.  fViUcock  and  Mr.  E.  O.  White,  for  the  PlaintiS; 
stated  the  case,  and  asked  for  an  account,  according  to 
the  prayer  of  the  bill. 

Mr.  Bacon,  Mr.  Neale,  and  Mr.  Selwyn,  for  the  De- 
fendants, objected  that  the  Plaintiff  sued  on  behalf  of 
himself  and  all  others,  except  the  Defendants,  witbont 
any  evidence  that  anybody  but  himself  was  dissatisfied. 
If  this  account  is  taken,  the  result  will  almost  inevitably 
be,  or  at  any  rate  may  be,  that  the  shareholders  who  have 
received  their  17*.  6rf.  per  share  will  have  to  refund  some 
part  of  it.  Has  the  Plaintiff,  in  the  absence  of  the  other 
shareholders,  a  right  to  impose  on  them  such  a  liability. 
He  may  choose  to  incur  it,  but  he  cannot  pledge  them  to 
incur  it.  This  is  the  same  case  as  Grand  Trwuk  Rail' 
way  V.  Brodie  (a).     The  decree  here  asked  is,  in  effect, 

(a)  9  Hare,  823. 
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a  winding-up  order^  but  to  be  carried  out  by  a  process  1853. 


more  expensive  and  inconvenient  than  under  the  Wind-      Clements 

ing-up  Acts.  o. 

Bowes 

The  shareholders  who  have  had  the  17 s.  6d.  per  share 
have  taken  no  steps  to  repudiate  the  transaction.  They 
show  therefore,  at  any  rate,  that  they  do  not  mean  to 
take  less ;  besides,  there  is  the  question  of  the  thirteen 
sums  of  210/.  returned  under  special  circumstances  to 
the  directors.  Those  sums  must  be  accounted  for,  and 
may  have  to  be  refunded ;  and  many  of  the  persons  who 
have  received  those  sums  are  not  before  the  Court.  The 
Plaintiff  affects  to  represent  them,  but  he  cannot ;  he 
does  not  and  cannot  offer,  so  as  to  bind  them  to  refund 
on  their  part.  Further,  the  committee  of  management 
had  the  whole  power  of  management  of  the  Company 
intrusted  to  them,  and  they  are  not  before  the  Court  * 
Carpenter  v.  Weiis  (a). 

Mr.  WlUcock^  in  reply,  on  the  question  of  misjoinder, 
referred  to  the  49th  section  of  the  16  &  16  of  the  Queen, 
cap.  86. 

The  Viob-Chanobllor  : 

In  this  case  Clements  files  a  bill  on  behalf  of  himself 
and  all  other  the  shareholders,  except  the  Defendants, 
against  Bowes  and  four  other  persons,  the  five  being 
what  was  called  the  Finance  Committee :  by  it  he  calls 
for  an  account  of  sums  received  by  way  of  deposits  on 
the  shares^  and  for  distribution  among  the  shareholders 
of  what,  on  taking  such  account,  shall  appear  to  be  the 
balance. 

The  bill  represents,  that  the  Company  being  projected 

(a)  5  De  O.  &  Sm.  402. 
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1853*  and  Clements  and  others  having  had  shares  allotted  to 

Clsmcnts      ^^^*  ^^^  ^^  failed ;  that  many  of  the  shareholdere  had 
V.  paid  deposits  into  the  bankers  of  the  Company :  the  De- 

BowBS,  fendants  say  they  rendered  an  account  to  the  PUuDUff,  re- 
presenting that  they  had  received  a  sum  of  26,919/.  IQi. ; 
that  they  had  paid  about  18»0002. ;  that  there  were  other 
sums  to  bo  paid,  amounting  to  about  7000L;  tbt 
there  would  then  be  a  surplus  of  987^.  1&. ;  and  thit 
surplus  would  amount  to  a  fortjber  return  to  the  share- 
holders, beyqnd  the  lis.  dd.^  of  1$.  6iL  per  share*  With 
that  account  the  Plaintiff  was  dissatisfied,  and  he  brooghi 
an  action  against  Todd,  one  of  the  Finance  Committee, 
to  recover  his  wh^  deposit.  In  th^t  action  he  iailed, 
and  then  he  called  for  a  better  account ;  the  answer  viae, 
that  no  better  could  be  given.  The  Plaintiff  says,  that 
as  to  a  goeat  portion  of  his  shares,  he  had  morl^g^^ed 
tiiemi  and  the  mortgagees  had  takoi  the  I7s.  6d,  Then 
he  charges  the  Defendants  with  this;  ke  siys  that 
besides  the  26,919/.  10«.,  they  received  more,  because  it 
is  stated  by  the  parliamentary  contract  tliat  the  amount 
of  deposit  was  more,  and  that  the  Defendants  had  received 
deposits  to  the  extent  of  27S0/.  The  Phuntiff  sajfs  next, 
**  You,  the  Defendants,  have  repaid  to  yourselves  certain 
deposits  in  full ;  and  if  you  only  return  17^.  6d.  to  the 
other  shareholders,  you  ought  only  to  have  retained  the 
same  for  yourselves.** 

The  Defendants,  by  their  answer,  admit  that  thej 
were  the  Finance  C!ommittee,  wid  that  they  acted  as  the 
agents  of  the  Mimaging  Committee.  But  they  say  thej 
did  not  receive  depoeits  beyond  26,919/.  10«.,  because 
they  say  the  receipt  by  them  of  money  beyond  that,  was 
not  by  way  of  deposit,  but  of  loan.  There  were  Um^ 
teen  shareholders  who  joined  in  such  loan ;  it  was  found 
necessary  to  deposit  a  certain   amount  in  order  to 
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comply  with  the  studing  orders  of  Parliament:  that  18$S« 

could  not  be  raised  unless  all  or  some  of  the  share-      Clknumtm 
holders  contributed,  and  an  arrangement  was  come  to  v. 

by  which,  instead  of  treating  it  as  a  loan,  each  of  these  3owm. 
thirteen  shareholders  should  agree  to  take  one.  hundred 
more  shares  ihan  he  had,  or  intended  to  have ;  and  by 
each  paying  the  two-guinea  deposit  on  such  shares,  they 
should  make  up  the  sum  requisite  to  be  deposited  ac- 
cording to  the  standing  orders*  That  arrangement  was 
carried  into  effect,  and  each  of  these  thirteen  share- 
holders actually  signed  the  parliamentary  contract  as  a 
subscriber  for  an  additional  hundred  shares.  They 
signed  their  names  in  the  schedule,  sealing  the  deed,  and 
stating  that  they  had  paid  deposits  to  the  amount  of 
210/.  on  their  shares,  and  contracting  with  the  other 
members  of  the  Company  that  they  would  pay  up  the 
whole  of  their  money.  Thus  the  loan  was  effected ;  that 
is^  the  transaction  which  it  is  insisted  by  these  thirteen 
shareholders  was  only  a  loan.  But  it  was  represented 
to  Parliament  and  to  the  other  shareholders  that  it  was 
not  a  loan,  but  a  taking  of  shares,  and  a  payment  of  the 
deposits  thereon.  The  Plaintiff's  bill  does  not  go  into 
this  case,  but  the  Defendants  themselves  state  it :  they 
state  it  by  way  of  defence,  to  show  how  they  have  dis* 
charged  themselves  from  the  receipt  of  more  than 
26,919/.  10«.  They  say,  *'  We  have  not  repaid  ourselves 
in  full ;  what  we  have  done,  is  to  repay  to  ourselves  and 
to  the  other  shareholders  the  loan  advanced  by  us  and 
them/'  Now,  therefore,  subject  to  the  questipn  of  thQ 
right  of  the  Plaintiff,  in  point  of  form,  to  sustain  this 
suit,  the  nuM^ter  stands  thus. 

The  whde  number  of  the  shareholders,  except  th^  five 
Defendants,  who,  for  the  present,  I  w^  assume  are  to  be 
treated  as  PlaintiflB?,  call  upon  the  Defendants  to  account 


Bowes. 
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1863.  for  money  receiyed  by  them ;  and  prima  facie  there  is  a 

Clbmknts      ^'^^  ^^^^  ^^  ^  right  to  an  account.  These  five  persons  hold 
V.  property  belonging  to  all  the  shareholders ;  and  all  the 

shareholders,  supposing  them  all  to  be  actually  Plaintifi, 
have  a  clear  right  to  an  account.  But  then  it  is  ob- 
jected on  that  point,  that  the  Phuntiff,  as  the  record  is 
framed,  has  not  a  right  to  sue. 

Now  the  first  objection  taken  is,  that  this  is  a  case  pro- 
per for  a  winding-up  order,  but  not  for  a  suit,  and  it  is  said 
that  it  is  in  the  discretion  of  the  Court  to  refuse  its  inter- 
ference by  suit,  and  to  leave  the  parties  to  proceed  under 
the  Winding-up  Acts.  Now  if  there  is  in  fact  such  a  discre- 
tion in  the  Court,  (though  I  cannot  say  that  there  may  not 
be  suits  like  this,  which  would  be  very  dilatory  and  veiy 
expensive,)  yet  it  must  be  a  strong  case  which  would 
induce  me  to  prefer  the  proceedings  under  the  Winding- 
up  Acts  (of  which  my  experience  while  Master  has  led  me 
to  form  an  opinion  by  no  means  favourable  to  its  snpe- 
riority)  to  the  proceedings  by  suit  in  this  Court.  Bat 
however  that  may  be  in  a  very  complicated  case,  this 
appears  to  me  to  be  one  of  the  simplest  of  the  class.  It 
is  not  a  case  in  which  I  think  I  ought  to  say  I  would 
refuse  relief,  and  leave  the  parties  to  the  Winding^p 
Acts. 

The  second  objection  is,  that  the  bill  is  filed  by  a 
party  who  has  had  already  an  account  rendered  to  him 
by  the  Defendants,  showing  all  the  receipts  and  paynaentSi 
and  showing  all  the  matters  relating  to  the  business  of 
the  Company.  Now,  clearly  that  does  not  alone  deprive 
him  of  his  right :  a  party  has  a  right  to  have  an  accomit 
taken  with  the  aid  of  the  machinery  of  this  Court?  and 
is  not  precluded  because  the  Defendant  has  givien  him 
an  account.    Still,  the  Plaintiff  might  be  taken  to  ao- 
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quiesce  in  the  account  so  far  as  he  has  not  objected  to  1853. 

it ;  but  he  does  object  on  one  point.     If  that  ground  of      Clements 
objection  were  removed,  there  is  no  complaint.    The  bill  o. 

is  founded  on  that  special  objection,  and  the  Plaintiff  Bowes. 
cannot  have  a  general  account  if  that  were  removed. 
The  special  objection  is  this,  that  there  has  been  more 
than  the  26,919/.  lOs.  received  by  the  Defendants.  The 
Defendants  say  the  excess  was  a  loan,  not  a  deposit.  As 
the  only  relief  asked  is  in  respect  of  what  has  been  re- 
ceived for  deposits,  the  removal  of  that  objection  would 
go  to  the  whole  bill.  Then  it  comes  to  this :  the  thir- 
teen shareholders  who  paid  this  money  say  they  did  it  as 
a  loan ;  but  it  is  admitted  that  they  agreed  to  make  the 
payment  as  if  it  were  a  deposit ;  and  the  question  is, 
whether,  as  between  those  thirteen  and  the  general  body 
of  shareholders,  they  can  be  heard  to  say  they  made  the 
payment  as  a  loan.  Suppose  this  case  had  been  made 
the  subject  of  a  winding-up  order,  the  Master  would 
beyond  aU  question  have  made  these  thirteen  share- 
holders contributories  in  respect  of  theur  1800  shares, 
and  the  Court  would  have  affirmed  that.  I  think  there 
is  no  question  but  that  such  a  transaction  as  that  of  the 
advance  of  these  monies  was  a  fraud  on  the  standing 
orders  of  the  House  of  Commons;  and  in  the  same 
sense,  that  is,  in  a  legal  sense,  it  was  a  fraud  on  the 
other  shareholders. 

The  Parliamentary  Committee  reported  these  thir- 
teen persona  as  shareholders  in  respect  of  the  100  shares 
each,  and  they  cannot,  I  think,  be  allowed  to  say,  '^  We 
are  not  shareholders.  The  transaction  was  merely  used 
as  a  blind  to  mislead  Parliament.^  I  must  hold  it  a 
fraud  on  the  standing  orders,  and  that  these  thirteen 
persons  are  bound  as  shareholders.  If  I  am  right  in 
that,  ihere^is  an  end  to  this  objection  to  the  bill. 
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1853.  The  next  objection  to  the  bill  is,  that  Uie  Plamtiff 

Clembnts      ^^^  ^^  behalf  of  himself  and  all  others,  except  the  De- 

p.  fendants.     Now  the  general  principle  is,  that  a  peison 

Bowks.         cannot  file  a  bill  on  behalf  of  himself  and  all  othera, 

unless,  if  all  those  others  were  co-Plaintiffii  on  the  record, 

the  bill,  as  the  bill  of  all,  could  be  maintained.     I  must 

assume  that  the  case  is  the  same  as  if  erery  individual 

shareholder,  except  the  Defendants,  were  actually  a  eo- 

Plaintiff. 

Then  it  is  said,  among  those  are  nine  of  the  thirteen 
who  paid  the  210/.  They  are  interested  (having  had  it 
returned)  in  supporting  the  propriety  of  its  having  been 
returned ;  in  that  respect,  their  interest  is  adverse  to 
that  of  the  other  shareholders ;  and  therefore  it  ia  said, 
if  they  were  actually  on  the  record  as  co-Plainti&,  there 
would  be  misjoinder.  The  question  is,  in  the  present  state 
of  the  law,  is  that  a  ^ound  for  dismissing  the  bill ! 

The  laxiguage  of  the  49th  section  of  the  Act  (the 
16  &  16  of  the  Queen)  is  explicit;  and  the  new  doc- 
trine is  not  left  to  the  discretion  of  the  Court :  it  is 
imperative  in  the  Court  to  follow  it;  and  J  am  of 
opinion  that  if  the  Act  applies  to  cases  where  the  par- 
ties are  named  on  the  record,  it  will  apply  equally  to 
cases  where  a  Plaintiff  sues  on  behalf  of  himself  and  all 
others,  &c.  The  Act  having  authorized  the  Court  either 
to  allow  the  cause  to  stand  over  for  amendment  of  the 
record,  or  to  treat  at  the  hearing  some  of  the  Plaintifi 
as  Defendants,  and  to  deal  with  the  case  iKSOordingly*— 
having  armed  it  with  power  to  do  justice — it  ^ipears  to 
me,  that  the  law  of  this  Couit  as  to  miqoinder  is  entirely 
altered :  and  the  objection  taken  on  this  point  is  removed. 

The  next  objectpon  is  this :  it  is  sai4  the  proaent  Dfi^ 


CASES   IN  CHANCERY. 


695 


fendants  are  only  the  agents  of  the  Committee  of  Ma- 
nagement, and  that  they  ought  to  be  parties.  In  effectj 
they  are  parties  as  represented  by  the  Plaintiff.  He 
represents  every  member  of  the  Committee  of  Manage- 
ment, not  specifically  as  the  Committee  of  Manage- 
ment, but  as  shareholders ;  and  what  does  the  biU  seek ! 
Only  an  account  from  the  five  Defendants  of  what  they 
have  received;  of  monies  admitted  by  them  to  have 
been  received  as  agents  of  the  Committee  of  Manage- 
ment, being  monies  belonging  to  the  shareholders  at 
large:  the  Committee  of  Management  have  no  more 
interest  thai^i  every  other  shareholder.  I  do  not  see  the 
necessity  on  this  account  of  having  the  Comnuttee  of 
Management  before  the  Court :  if  the  bill  had  been  a 
bill  for  a  general  account,  it  might  have  been  so ;  but 
the  bill  is  merely  for  an  account  of  the  deposits  received 
by  the  Finance  Committee  ;  of  what  they  have  paid ;  and 
of  the  balance ;  and  the  presence  of  the  Committee  of 
Management  as  the  bill  is  framed  would  be  of  no  use. 


1853. 


Clements 

V. 

Bowes. 


I  entirely  concur  in  the  decision  in  Carpenter*s  case, 
and  do  not  mean,  in  deciding  this  case  as  I  do,  to  decide 
at  all  against  that  case. 

These  are  the  principal  objections  to  the  frame  of  the 
record,  and  I  am  of  opinion  that  none  of  them  are  tenable 
against  the  right  of  the  Plaintiff  to  sustain  his  bill. 


The  next  objection  is,  that  in  this  case  the  Finance 
Committee  having  by  arrangement  come  to  a  resolution 
that  they  had  sufficient  funds  to  return  17s,  6d.  on  each 
share,  they  issued  an  advertisement  to  that  effect ;  that 
many  shareholders  accepted  it,  among  them  the  assignees 
of  the  Plaintiff;  and  that  the  I7s.  6d.  per  share  was  paid. 
But  the  Plaintiff  does  not  complain  of  that :  he  is  will- 
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Clements 

r. 

Bowes. 


ing  to  give  credit  for  that  amount.  It  is  said  that 
wherever  any  shareholder  has  received  his  17^.  6d.  per 
share,  if  this  suit  is  carried  on  there  may  be  a  right  to 
call  upon  him  to  refund ;  and  consequently  those  who 
have  received  17«.  6d.  per  share  have  in  fact  an  interest 
adverse  to  the  Plaintiff;  that  is,  however,  no  more  thao 
an  objection  for  misjoinder,  which  is  within  the  49th 
section  of  the  Act. 


For  the  reasons  stated,  I  think  none  of  the  objections 
can  prevail.  As  to  the  nine  shareholders  who  have  con- 
tributed the  2102.  each,  I  think  they  are  entitled  to  be 
served  with,  and  to  attend  the  proceedings  in  taking 
the  account.  The  decree  will  be  for  an  account  nearly 
in  the  terms  of  the  prayer  of  the  bill ;  declaring  that  the 
Defendants  are  entitled  to  credit  for  the  17s.  6d.  per 
share  paid  by  them. 


AN 


INDEX 


TO  THX 


PRINCIPAL     MATTERS. 


AGSEEMENT. 

An  agreement  was  entered  into  be- 
tween a  landowner  and  a  company 
having  compulsory  powers  to  take 
land,  that  u  the  company  should 
make  their  Une»  they  should  pay 
for  such,  if  any,  of  the  land  as 
they  should  so  take  at  the  rate  of 
500/.  per  acre,  and,  in  considera- 
tion of  such  agreement,  the  land- 
owner agreed  that  he  would  permit 
the  company  to  take  such  land 
under  the  authority  of  their  Act  on 
those  terms.  The  landowner  died, 
and  then  the  company  took  some  of 
his  land.  Held  that  the  money  be- 
longed to  his  real,  and  not  to  his 
personal  representatives.  [Ex parte 
Walker,  Re  The  Shrewsbury  and 
Hereford  Railway]    .     .     .     508 

ALLBGATIOX. 

A  bill  alleged  the  plaintiff  to  be  en- 
titled under  wills  which  it  set  out, 
as  tenant  in  tail ;  it  alleged  that  the 
defendants  claimed  under  the  same 
wiUs  as  tenants  in  fee.  The  ques- 
tion as  raised  by  the  pleading  was 
one  of  pure  construction  of  these 


wills.  The  bill  also  alleged  the 
plaintiff's  pedigree  as  tenant  in 
tail  in  the  following  manner; 
it  alleged  that  A.  left  B.,  his 
meee,  and  C,  his  great  nephew,  his 
co-heirs,  who  thereupon  became  the 

3'  |;ht  heirs,  and  issue  in  tail  of  D. 
eld  that  this  was  a  sufficiently 
certain  allegation  of  the  title  of  B. 
and  G.  as  such  co-heirs  and  issue 
in  tail  claiming  through  A.  [Wright 
V.  Vemon\ 344 

AMENDMENT. 

A  bill  was  filed  by  A.  and  his  wife,  al- 
leging title  in  respect  of  the  wife's 
estate  tail.  The  defendant  demurred 
for  want  of  equity.  While  the  de- 
murrer was  standing  for  amiment 
the  wife  (Ued,  and  then  A.  filed 
a  supplementid  bill,  alleging  a  dis- 
entaihn^  deed  before  the  date  of 
the  original  bill,  under  which  deed 
A.  claimed  in  fee.  Held  that 
in  this  state  of  things  the  demur- 
rer could  not  be  heard ;  that  such 
an  alteration  in  the  record  was 
not  properly  the  subject  of  either 
supplemental  bill,  or  of  original 

w    bin  in  the  nature  of  a  supplemental 


INDEX. 


bill,  or  of  a  bill  of  revivor,  nor  pro- 
perly of  amendment ;  but  the  ori- 
ginid  bill  ought  to  have  been  left 
to  take  its  course,  and  a  new  bill 
filed  stating  the  real  title.  [  Wright 
V.  Vernon] 68 

AMENDING  BILL. 

The  67th  and  68th  orders  of  1845 
apply  to  an  application  to  the 
Court,  as  well  as  to  an  application 
to  the  Master.  A  motion  for  leave  to 
amend,  by  striking  out  the  name  of 
a  plaintiff  and  making  him  a  de- 
fendant, must  be  supported  by  the 
affidavits  required  by  the  67th  and 
68th  Orders  of  1845.  [M'Leody. 
Lyttletm] 36 

AMENDING  PETITION. 
[Rohimon  r.  Harrison]      •     .     307 

ANNXHTIES. 

Testator  gave  his  residue  to  his  wife 
for  life,  and  after  her  decease  one- 
seventh  of  it  to  each  of  six  of  his 
children ;  he  gave  the  other  seventh 
to  be  laid  out  in  government  annui- 
ties for  his  son  A.  for  life,  to  be 
paid  into  his  hands  from  time  to 
time,  without  power  of  anticipation ; 
with  a  limitation  over  in  the  event 
of  his  being  bankrupt,  insolvent, 
&c.,  in  the  fifetime  of  the  testator 
or  after  his  death.  A.  died  in  the 
lifetime  of  the  tenant-for-life,  not 
having  been  bankrupt,  &c.  Held, 
that  his  representatives  were  en- 
titled to  one-seventh  of  the  residue. 
[Day  V.  Dayl       ....     569 

APPOINTMENT. 

1.  General  propositions  concerning 
the  nature,  exercise,  and  exhaustion 
of  a  general  power  to  appoint  by 
deed  or  will,  and  concerning  powers 
of  revocation  and  new  appomtment. 
[Evans  v.  Evans]       .     .     .     634 


2.  A  marriage  settlement  comprised  a 
sum  of  20,000/.  South  Sea  Annui- 
ties, 7000/.  ^3  per  Cent.  Reduced, 
and  3150/.  New  £A  per  Cents; 
also  certain  shares  in  a  company ; 
and  54,000  French  Rentes.  These 
were  settled  on  trust  to  raise  an 
annuity  of  500/.  for  the  life  of  the 
wife,  for  her  separate  use,  subject 
thereto  for  the  husband  and  wife 
for  their  joint  Uves ;  if  the  wife 
should  predecease  her  husband, 
then  on  trust  to  raise  3000/.,  over 
which  a  general  power  of  appoint- 
ment was  given  to  the  wife ;  and 
as  to  the  rest,  after  the  death  of  the 
wife  so  predeceasing  her  husband, 
for  him  for  life,  and  after  his  death 
in  trust  for  all  and  every  or  such 
one  or  more  exclusively  of  the 
other  or  others,  of  the  relations  in 
blood  to  the  said  Sarah  Harvey  (the 
wife)  at  the  time  of  her  decease 
witlun  the  eighth  degree  of  consan- 
guinity to  her,  at  such  age,  day,  or 
time,  or  respective  ages,  days,  or 
times,  and,  if  more  tlum  one,  in 
such  shares  and  proportions,  and 
with  such  annual  sums  of  money 
and  future  or  executory  or  other 
trusts  (snch  annual  sums  of  money 
and  future  or  executory  or  other 
trusts  being  for  the  benefit  of  the 
said  relations  in  blood  of  the  said 
Sarah  Harvey  within  the  d^ree 
aforesaid,  or  some  or  one  of 
them),  and  in  such  manner  as  the 
said  Sarah  Harvey  should,  notwith- 
standing her  coverture,  by  her  last 
will  and  testament  in  writing,  or 
any  codicil  or  codicils  in  writings 
or  any  writing  or  writings  in  the 
nature  of  or  purporting  to  be  a  will 
or  codidl,  to  be  signed  and  pub- 
lished by  her  in  the  presence  of, 
and  to  be  attested  by  two  or  more 
credible  witnesses,  direct  or  ap- 
point ;  and  in  default  of  such  di- 
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rection  or  appointment,  and  so  far  as 
any  such  durection  or  appointment 
should  not  extend^  in  trust  for  such 
person  or  persons  as,  nnder  the 
Statute  for  the  Distribution  of  the 
Eilbcts  of  intestates,  would,  at  the 
decease  of  the  said  Sarah  Harvey, 
have  become  entitled  thereto  as  her 
next  of  kin,  in  case  the  said  Archi- 
bald Morrison  (th^  husband)  had 
died  in  her  lifetime,  and  she  had  died 
possened  thereof  his  widow,  and 
intestate.  The  settlement  also  com- 
prised certain  plate,  linen,  china, 
&c.,  over  which  a  ^neral  power  of 
appointment  was  given  to  the  wife, 
to  take  effect  after  the  death  of  the 
husband.  It  comprised  also  cer- 
tain shares  in  a  public  library,  and 
tickets  of  admission  to  a  theatre, 
and  jewellery,  &c. ;  and  as  to  these, 
the  settlement  gave  to  the  wife  a 
general  power  of  gift  and  appoint- 
ment, either  during  her  life  or  after 
her  death,  as  well  as  over  what  she 
should  save  out  of  her  separate  in- 
come. The  wife  died  many  years 
before  her  husband.  By  her  will 
she  said : — *'  I  do,  by  virtue  of  the 
power  and  authority  reserved  to  me 
m  and  by  the  deea  of  settlement, 
made,  &c.,  hereby  make,  publish, 
and  declare  this  my  last  will  and 
testament  in  manner  and  form  fol- 
lowing, that  is  to  say.'*  She  then 
referred  particularly  to  the  power 
to  dispose  of  3000/.,  and  made^  a 
disposition  of  a  mat  part  of  it. 
She  gave  to  her  husband  for  life 
all  the  benefit  of  her  shares  in  the 
public  library,  of  her  admission  to 
the  theatre,  and  of  her  books. 
After  his  death  she  disposed  of 
these  things  to  various  persons; 
she  disposed  also  of  her  jewels, 
china,  and  other  things ;  and  her 
will  concluded  as  follows : — ''  And 
after  payment  of  my  just  debts, 


funeral  expenses,  the  charges  for 
proving  this  my  will,  and  of  carry- 
ing the  trusts  thereof  into  execu- 
tion, I  direct  and  appoint,  give  and 
bequeath,  after  the  decease  of  my 
said  husband,  all  the  rest,  residue, 
and  remainder  of  my  monies,  and 
other  my  personal  estate,  of  what- 
ever description  the  same  may  be, 
unto  and  amongst  all  and  every  the 
daughters  of  my  said  brother  John 
Harvey,  the  said  Charles  Day  and 
Louisa  Day,  the  children  of  my  de- 
ceased niece,  and  the  two  daughters 
of  my  said  brother  Charles  Savile 
Onle^,  or  to  such  of  them  as  shall 
be  hving  at  my  said  husband's 
death,  and  to  the  issue  of  such  of 
them  as  shall  then  happen  to  be 
dead,  to  be  equally  divioed  amongst 
them,  share  and  share  alike.  But 
it  is  my  will  that  the  said  Charles 
Day  and  Louisa  Day,  and  the  chil- 
dren of  any  other  of  my  nieces  who 
may  be  dead,  shall  only  be  entitled 
to  the  share  in  the  said  residue 
which  his  or  her  mother  would 
have  had  if  living  at  the  death  of 
my  said  husband.  And  fiirther,  it 
is  my  will  that  the  shares  of  each 
of  my  said  nieces  of  the  residue  of 
my  personal  estate  shall  be  placed 
and  continue  out  at  interest  by  my 
surviving  executor,  his  executors 
or  administrators,  on  government 
or  real  security  during  the  respect- 
ive lives  of  my  said  meces,  ana  the 
dividends  or  interest  on  each  share, 
as  the  same  shall  from  time  to  time 
become  due,  shall  be  paid  to  each  of 
my  nieces  during  her  life,  on  her 
own  receipt,  for  her  own  sole  and 
separate  use,  and  not  to  be  subject 
to  the  debts  or  control  of  her  pre- 
sent or  any  future  husband.  And 
as  to  the  share  of  my  niece  Caro- 
line Onley,  I  will  and  desire  ^t 
the  same  shall,  after  her  decease. 
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be  paid  to  all  mj  other  nieces  who 
shall  be  Hying  at  the  decease  of  the 
said  Caroline  Onley,  and  to  the 
issue  of  such  of  them  as  shall  then 
happen  to  be  dead»  equally,  share 
ana  share  alike ;  bat  the  issae  of 
any  deceased  niece  is  only  to  be  en- 
titled to  the  share  which  his  or  their 
mother  would  have  had  if  living  at 
the  decease  of  the  said  Caroline 
Onley  ;.and  after  the  death  of  each 
of  my  other  nieces,  I  direct  that  the 
diyidends  and  interest  of  her  share 
shall,  if  she  die  married,  be  paid 
to  her  husband  during  his  life 
for  his  own  use.  And  I  further 
will  and  direct  that,  after  the  seve- 
ral deceases  of  my  said  last-men- 
tioned nieces,  or  their  respective 
husbands,  that  the  share  of  each  of 
the  said  last-mentioned  nieces  shall 
be  paid  to  her  child,  children,  or 
grandchildren,  or  any  other  rela- 
tion in  blood  to  my  said  niece,  in 
such  parts  and  proportions,  manner 
and  form,  as  she  may  by  her  last 
will  and  testament,  duly  executed, 
and  which  she  shall  have  power  to 
make,  notwithstanding  her  cover- 
ture, give  and  bequeath  the  same ; 
and  in  default  thereof,  then  unto 
the  next  of  kin  in  blood  of  my  said 
niece,  according  to  the  Statute  of 
Distribution  of  Intestates'  Personal 
EsUtes." 
Held,  that  the  appointment  in  favour 
of  the  daughters  of  John  Harvey 
was  not  void  ab  initio^  because  it 
might  comprise  persons  not  living 
at  the  death  of  the  testatrix  and 
within  the  eighth  degree ;  nor  did 
it  become  void  in  toto,  because  it 
did  in  fact  at  the  time  of  distribu- 
tion include  such  persons ;  but 
that  it  was  good  pro  tanto;  that 
the  attempted  limitation  to  the 
husbands  of  the  nieces  was  bad,  as 
they  were  strangers ;  and  the  limi- 


tations to  their  children,  grand- 
children, or  other  relations  in  blood, 
was  void  for  remoteness.     [Honey 

v.Straeey] 73 

3.  A.  made  his  will  and  gave  person- 
alty to  B.,  a  married  woman,  for  life, 
and  after  her  death  as  she  should 
appoint,  and  in  default  of  ^pmnt- 
ment,  to  her  husband,  and  u  Ae 
should  survive  him  and  make  no 
appointment,  then  to  her  children. 
B.  had  three  children,  and  hy  her 
will  she  appointed,  after  her  hus- 
band's deaUi,  2000/.  between  two 
of  her  children,  and  1500/.  to  the 
other,  and  she  appointed  the  residoe 
to  her  three  chQdren  by  name,  in 
such  manner  as  her  huswuid  should 
appoint  by  wilL  He  by  his  will  vp- 
pointed  500/.  to  one  of  the  childrea, 
( — )  to  another,  and  the  residue  to 
the  third.  Held,  that  the  hasband 
had  no  power  to  exclude  either  of 
the  chiloren,  that  his  appointment 
was  therefore  bad,  and  that  the 
appointment  of  the  wife  took  ef- 
fect in  favour  of  the  three  childTen. 
[White  Y.  WiUon]      ...     298 

BANKEUPT. 

Sloper,  in  1833,  mortgaged  certain 
real  estate  to  Sievewright,  with  a 
power  of  sale,  under  which  the 
property  was  sold  in  1842  to  a 
purchaser,  who  transferred  his  con- 
tract to  Sievewright.  There  was  a 
balance  after  paying  off  Sieve- 
wright ;  and  there  being  accounts 
between  Sloper  and  Matthews,  this 
balance  was  placed,  under  a  deed 
of  25th  June,  1842,  in  the  hands 
of  trustees,  to  be  dealt  with  by 
arbitration  between  Sloper  and 
Matthews.  In  1834,  Sloper  bad 
made  an  equitable  mortgage  of 
the  property  to  Matthews.  In 
January,  1840,  Matthews  depo- 
sited these  deeds  with  Waldron, 
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the  plaintiff,  by  way  of  equitable 
mortgage.  In  April,  1842,  Mat- 
thews applied  to  the  plaintiff  for 
the  loan  of  the  deeds,  telling  him 
he  wanted  them  to  enable  the  pur- 
chase to  be  completed,  and  pro- 
mising to  return  them  forthwith. 
He  did  not  return  them  forthwith, 
and  the  plaintiff  never  applied  to 
have  the  deeds  back  for  more 
than  four  years.  In  May,  1843, 
Matthews  deposited  the  deeds,  by 
way  of  mortgage,  with  Pinckney, 
who  now  held  them.  In  1846,  1. 
Matthews  became  bankrupt.  Wal- 
dron  filed  his  claim  to  be  treated 
as  first  incumbrancer,  and  to  have 
the  balance  in  the  hands  of  the 
trustees  of  the  deeds  of  1842 
paid  to  him.  The  Court  expressed 
an  opinion  that,  the  real  estate 
being  converted  into  personalty 
before  the  bankruptcy,  the  right 
of  Matthews  was  merely  a  right 
to  receive  a  certain  sum  of  money ; 
and  that,  no  notice  having  been 
given  by  the  plaintiff  or  the  holder 
of  the  deeds  to  the  trustees,  the 
right  to  receive  the  money  re- 
niained  in  the  order  and  disposi- 
tion of  Matthews,  and  passed  to  his 
assignees.  This  point  did  not, 
however,  arise  for  express  decision. 
[Waldron  v.  Sloper]  ...     193 

BILL. 

A  bill  was  filed  by  A.  and  his  wife, 
alleging  title  in  respect  of  the  wife's 
estate  tail.  The  defendant  demur- 
red for  want  of  equity ;  while  the 
demurrer  was  standing  for  argu- 
ment the  wife  died,  and  then  A. 
filed  a  supplemental  bill,  alleging 
a  disentailing  deed  before  the  date 
of  the  original  bill,  under  which 
deed  A.  claimed  in  fee.  Held 
that  in  this  state  of  things  the 
demurrer  could  not  be  heard ; 
Vol.  I.  N.S. 


that  such  an  alteration  of  the 
record  was  not  properly  the  sub- 
ject of  either  supplemental  bill, 
or  of  original  bill  in  the  shape  of 
a  supplemental  bill,  or  of  a  bill  of 
revivor,  nor  properly  of  a  bill  of 
amendment,  but  the  original  bill 
ought  to  have  been  left  to  take  its 
course  and  a  new  bill  filed  statins 
the  real  facts.   [Wright  v.  Femonj 

68 

BOND. 

A.  being  indebted  to  fi.,  C,  and 
D.,  three  sisters,  who  were  his 
near  relations,  partly  on  his  own 
account  and  partly  as  executor  of 
his  father,  executed  to  them  a 
bond  for  500/.  At  the  time  of 
the  p;iving  of  the  bond,  A.  objected 
to  give  it,  and  agreed  to  do  so  only 
on  a  verbal  representation  that  it 
was  not  intended  to  be  enforced,  un- 
less B.,  C,  and  D.  should  come  to 
want,  an  event  which  did  not  hap- 
pen. The  bond  remained  in  the  hands 
of  the  three  till  the  death  of  B.,  and 
afler  her  death  in  the  hands  of  the 
survivors,  and  after  the  death  of  C, 
in  the  hands  of  D.,  whose  property 
(by  mutual  arrangements)  it  was  at 
the  time  of  her  death.  On  the 
bond  was  found  the  following  en- 
dorsement: ''This  bond  is  never 
to  appear  against  A. — Witness  C, 
D."  This  was  dated  eleven  years 
after  the  date  of  the  bond.  It 
was  not  made  clear  that  C.'s  name 
was  written  by  herself ;  it  was  said 
that  D.  had  written  it.  It  was, 
however,  proved  that  if  D.  had 
written  it,  she  did  so  with  the  au- 
thority of  C.  Held  that,  without 
saying  whether  the  endorsement 
amounted  to  a  release,  which  was  a 
legal  question,  there  was  an  equity 
under  the  circumstances  against 
enforcbg  the  bond;  that,  if  put 
z  z 
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in  suit,  the  action  would  be  re- 
stnuned;  and  that  there  was  no- 
thing due  on  the  bond  to  the  estate 
of  D.  [Major  ▼.  Major]  .  1 65 
2.  A  creditor  hj  bond  in  which  the 
heirs  are  named  takes  priority  over 
a  specialty  creditor  under  a  8.ecu- 
rity  in  which  the  heirs  are  not 
expressly  named.  [Eichardsan  v. 
Jenkins] 477 

CALLS. 

An  allottee  of  shares  in  a  projected 
railway  company  paid  on  tnem ;  he 
also  executea  the  subscribers'  agree- 
ment, a  deed  under  seal;  but  he 
did  so  on  the  faith  of  a  letter  writ- 
ten by  the  provisional  directors 
before  the  execution  of  the  deed, 
by  which  they  undertook  to  return 
the  whole  deposit  if  the  Act  should 
not  pass.  The  deed  was  in  the 
usual  form,  between  all  the  share- 
holders with  trustees,  to  perform 
the  covenants,  and  contained  a 
covenant  to  indemni^r  the  provi- 
sional directors  whether  the  Act 
should  or  should  not  pass.  Held, 
that  the  deed,  being  a  contract  by 
each  shareholder  with  all  the 
others,  its  effect  could  not  be  de- 
stroved  in  favour  of  any  share- 
holder by  a  contract  between  him 
and  a  certain  number  of  share- 
holders ;  and  consequently,  the  al- 
lottee who  had  signed  it  was  not 
protected  by  the  letter  of  the  pro- 
visional directors,  against  a  call. 
[Dover  and  Deal  SaUway  Com' 
pany.  Ex  parte  D'ancU  Mowatt]^ 

247 

CHANCEET  AMENDMENT 
ACT. 

1.  The  44th  section  of  the  15  &  16 
Vict.  c.  86,  does  not  apply  to  the 

*  This  case  ^as  reversed  on  appeal 


case  where  the  estate  to  whuh  it 
is  desired  to  appoint  a  representa- 
tive, is  the  estate  being  adminis- 
tered by  the  Court.  [Siker  v. 
Stein] 295 

2.  The  birth  of  one  of  a  dass,  en- 
titled as  snch  after  the  institution 
of  a  suit,  is  within  the  fifW-seoond 
section  of  the  Chancery  Imnrove^ 
ment  Act,  and  jostifiea  an  order  for 
the  usual  supplemental  decree. 
[FuUerton  Y.  Mariw]     .    •    238 

8.  A  lease  was  granted  by  A.  to  two 
partners,  the  covenants  being  only 
joint  at  law.  Bill  filed  by  the  re- 
presentatives of  one  of  the  lessees, 
deceased,  against  the  lessor,  ailing 
that  the  lessor  claimed  to  have  a 
right  under  the  covenants  agsinst 
the  pUiintifr,  if  a  breadi  should 
arise,  and  praying  merely  a  declar- 
ation that  the  defendant  had  no 
right.  A  demurrer  to  this  hill  was 
allowed,  notvrithstanding  the  15  & 
16  Vict.  c.  86,  8. 50  :  the  meaning 
of  that  section  is  only  to  rcmoTe 
the  objection,  that  a  plamtiff,  who 
might  have  consequential  rebef, 
prays  merely  a  declaration  of  his 
right.  It  did  not  mean  to  entitle 
a  person  to  have  a  declaration  as  to 
a  claim  which  may  be  made  by 
another  under  circumstances  wbich 
may  or  may  not  happen.  [Jo^k- 
son  V.  Tumley]     ....    ^}J 

4.  A  married  woman,  having  a  hfe 
interest  to  her  separate  use  in  real 
estate,  with  her  husband  cut  tim- 
ber. A  suit  was  instituted  in  od« 
branch  of  the  Court  to  carry  info 
effect  the  trusts  of  the  settlement. 
In  another  branch,  a  suit  was  jb 
existence  in  which  a  claim  ^  was 
made  on  the  married  woman's  se- 
parate use,  in  respect  of  the  timber 
cut.  Held,  that  in  the  first  smt 
the  Court  could  not  decide  the 
question  as  to  the  right  to  cut  the 
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timber,  bat  the  married  woman 
securing  the  value  of  the  timber 
cut,  was  allowed  her  income  pend- 
ing the  suit.     [Staeey  v.  Sauthey] 

400 
CHAEITY. 

A  gift  by  will  to  a  particular  charit- 
able institution,  maintained  volun- 
tarily by  private  means.  The  par- 
ticuiar  institution  had  ceased. 
Held,  that  the  gift  was  not  to  be  • 
disposed  of  as  a  charitable  gift  cy 
prhi  but  failed,  and  fell  into  the 
residue.     [Clark  v.  Taylor\      642 

CONSTEUCTIOISr  OF  INSTBU- 

MENTS* 

1.  A  gift  of  all  the  residue  of  my 
estate  and  effects  to  A.,  B.,  and  G. 
upon  trust,  to  collect,  get  in,  and 
recover  the  same,  and  invest  in 
stock  and  pay  the  dividends,  &c., 
to  persons  beneficially  entitled,  A. 
ana  B.  being  also  executors :  Held 
to  pass  real  estate.  [UAltMiine  v. 
Moaeley] 629 

2.  A  gift  by  will  to  a  particular  cha- 
ritable institution,  maintained  vo- 
luntarily by  private  means.  The 
particular  institution  had  ceased. 
Held  that  the  gift  was  not  to  be 
disposed  of  as  a  charitable  gift  cy 
prh,  but  failed,  and  fell  into  the 
residue.     [Clark  v.  Taylor]      642 

^.  A  testator  seised  of  real  estate, 
and  leasehold  and  personal  estate, 
and  among  other  property  of  lease- 
hold collieries  or  mmes,  gave  cer- 
tain real  estates  to  his  son;  he 
devised  and  bequeathed  all  his 
other  real  and  personal  estate  upon 
trust,  vnth  the  approbation  of  his 
son,  at  some  convenient  and  pro- 
per period  to  sell  and  convert  the 
same,  and  to  invest  and  apply 
1000/.,  part  thereof,  for  his  grand- 
daughter; and  after  giving  some 


small  annuities,  in  trust  to  pay  to 
his  .daughter  200/.  a  year,  besides 
one-half  share  of  the  yearly  income 
and  produce  of  his  real  and  per- 
sonal estates;  his  intention  being 
that  she  should  enjoy  an  equal 
yearly  income  with  his  son^during 
her  natural  life,  treating  200/.  a 
year  as  equivalent  to  the  real  estate 
given  to  his  son  ;  provided  that  his 
daughter's  annuity  should  in  no 
case  exceed  600/.  a  year ;  and  that 
the  overplus,  after  600/.  a  year  to 
her,  and  400/.  to  his  son,  should 
go  to  his  son,  but  that  what  he 
called  produce  of  his  personal 
estate  was  not  to  be  taken  as  the 
income  derived  from  the  mines, 
but  the  profit  arising,  after  laying 
by  10/.  per  cent,  to  pay  back  the 
capital  expended  in  plant,  &c. ;  and 
subject  to  these  gifts  and  devises, 
he  gave  all  his  real  and  personal 
estate  to  his  son ;  the  son  was  ap- 
pointed, with  the  trustees,  exe- 
cutor; they  disclaimed  and  re- 
nounced, and  he  entered  into  sole 
possession.  In  taking  the  accounU 
of  the  testator's  estate :  Held,  that 
the  son  had  a  right  to  apply  in 
payment  of  debts  all  permanent 
personal  property,  before  disposing 
of  the  mines.  That,  having  paid 
off  with  his  own  monies  debts 
which  could  not  have  been  paid  off 
without  resorting  to  the  mines,  the 
debts  so  kept  alive  in  his  hands 
were  a  charge  on  the  net  produce 
of  the  mines.  That  the  accumu- 
lations of  the  10/.  per  cent,  were  a 
fund  liable  to  the  debts  in  exone- 
ration of  the  mines.  That,  as  to 
any  liabilities  due  to  him  in  respect 
of  overpayments  of  debts  made  by 
him  beyond  the  assets  applicable, 
he  would  be  entitled  to  mterest. 
That  the  1000/.  legacy  to  the 
grand-daughter  was  a  charge  on  the 
z  z  2 
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real  and  personal  estate  pro  rati, 
[Lords,  Wightmck]      .     .     5/6 

4.  Testator  gave  his  residue  to  his 
wife  for  life,  and  after  her  decease 
one-seyenth  of  it  to  each  of  six  of 
his  children ;  he  gave  the  other 
seventh  to  be  laid  out  in  govern- 
ment annuities  fur  his  son  A.  for 
life,  to  be  paid  into  his  hands  from 
time  to  time,  without  power  of  an- 
ticipation, with  a  limitation  over 
in  the  event  of  his  being  bankrupt, 
insolvent,  &c.,  in  the  lifetime  of  the 
testator  or  after  his  death.  A.  died 
in  the  lifetime  of  the  tenant  for 
life,  not  having  been  bankrupt,  &c. 
Held,  that  his  representatives  were 
entitled  to  one-seventh  of  the  resi- 
due.    [Day  V.  Day]       .     .     569 

5.  A  railway  company  had  power  to 
make  and  maintain  the  railway  and 
works  on  the  tine  and  upon  the 
lands  delineated  in  the  parliament- 

7  plan,  and  described  in  the  books 
reference,  and  to  enter  upon, 
take,  and  use  the  said  lands  or  such 
of  them  as  should  be  necessary  for 
that  purpose  *,  "  but  they  were  not 
to  enter  upon,  take,  or  use  any  of 
the  land  or  property  of  a  certain 
pre-existing  railway  company,  or 
in  any  manner  to  alter,  vary,  or 
interfere  vnth  that  railway  or  any 
of  the  works  appertaining  thereto, 
save  only  for  the  purpose  of  effect- 
ing the  junction  thereby  authorized 
in  manner  in  the  said  Act  autho- 
rized, and  not  otherwise,  one  of  the 
clauses  of  the  Act  giving  certain 
powers  to  the  company  for  effect- 
ing a  junction  with  the  pre-existing 
railway.  Held  that,  there  being 
nothing  to  show  that  it  was  abso- 
lutely necessary  for  the  company, 
in  order  to  effect  the  junction,  it 
had  no  power  to  take,  as  owners, 
certain  lands  over  which  the  line 
of  the  pre-existing  railway  actually 


passed,  but  there  was  a  right  to 
enter  upon  such  lands  by  way  of 
easement,  for  the  purpose  of  effect- 
ing the  junction.  [Oxford^  Wor- 
cester, and  Wolverhampton  Raxl- 
way  Company  v.  South  Stafford- 
shire Railway  Company]     .    255 

6.  Testator  devised  his  real  estate  to 
trustees  vrith  powers  to  "let"  until 
all  his  nephews  and  nieces  should 
attain  twenty-one.  And  after  bis 
youngest  nephew  or  niece  should 
be  of  age,  then  he  directed  his  es- 
tates to  be  sold,  and  the  produce  to 
go  amongst  all  his  nephews  and 
nieces  except  two  by  name.  He 
charged  his  rents  with  an  aniiuitr 
to  A.  and  with  payment  of  bond 
debts,  but  did  not  otherwise  dispose 
of  them.  Held,  first,  the  widow  was 
put  to  her  election  ;  secondly,  the 
mterests  of  the  nephews  and  nieces 
vested  in  all  who  attained  twenty- 
one,  whether  dying  before  or  sur- 
viving the  period  directed  for  ^tk, 
[Parker  y.  Sowerby]  ...    488 

7.  Bequest  to  A.  and  B.,  their  eiecu- 
tors  and  administrators,  upoa^ru^ 
B.,  the  surviving  trustee,  by  his  wiU 
bequeathed  his  trust  estates  to  C.  and 
D.,  their  heirs,  executors,  admmis- 
trators,  and  assigns,  on  the  trusts, 
and  he  appointed  C,  D.,  andE.  ex- 
ecutors of^his  will.  Held,  that  Cand 
D.  took  only  the  legal  estote,  m 
that  neither  C.  and  D.  by  them- 
selves, nor  C,  D.,  and  E.,  were  «- 
pable  of  executing  the  trusts.  [«* 
Burtt]      .     .     .*^.     .     .    .319 

8.  A  tesUtor  gave  legacies  to  various 
legatees  by  name,  and  some  to 
classes  described,  but  the  persons 
composing  which  were  not  named ; 
he  gave  his  residue  to  his  le^tees 
specially  named,  except  one  of  we 
classes  described.  Held,  that  this 
showed  that  by  the  words  ^P^rX 
named  the  tesutor  meant  detcrxbt^ 
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or  metUianed,  and  that  all  the  le- 
gatees, whether  named  or  only 
iieseribed,  took  shares.  [In  re 
Holmes] 321 

9.  Testator  set  out  a  schedule  of  his 
property,  calling  it  5000/.  He  then 
directed  1000/.  to  be  invested  in 
each  child's  name,  and  1000/.  in  his 
wife's;  interest  to  them  for  their  life, 
and  afterwards  to  their  descendants, 
except  his  wife's,  which  was  at  his 
death  to  be  sold  and  divided  between 
them,  except  200/.  to  M.  L.'s  child 
by  him .  Then  followed  in  the  same 
paper,  *'  The  above  is  increased  by 
the  working  up  of  stock  to  .5500/. 
I  wish  the  same  division  and  appro- 
priation, except  that,  if  any  share 
falls  in,  it  may  be  added  to  the 
others,  in  case  the  original  holder 
shall  have  no  children."  The  tes- 
tator died,  leaving  four  daughters. 
Held,  that  by  the  will  alone  the 

.  daughters  would  have  taken  abso- 
lute interests,  but  that  by  the  will 
and  codicil  together,  they  took  in- 
terests which,  if  absolute  in  the 
first  instance,  were  defeasible. 
[Birdy.  Webster']      .     .     .     338 

10.  A  testator  gave  to  his  wife  certiun 
chattels,  leaseholds,  and  certain 
pecuniary  benefits.  He  gave  all 
his  freehold  messuages,  lands, 
tenements,  and  hereditaments,  and 
all  the  rest  and  residue  of  his 
leasehold  messuages  or  tenements 
and  premises  whatsoever  and  where- 
soever to  trustees  for  all  his  estate 
and  interest  therein  respectively, 
upon  trust  to  sell  his  freehold  and 
leasehold  messuages  or  tenements, 
hereditaments,  and  premises,  &c., 
and  to  stand  possessed  of  the  mo- 
nies to  accrue  from  such  sale,  upon 
certain  trusts.  He  directed  that, 
until  sale,  the  rents  and  profits 
should  be  applied  in  the  same 
manner  as  he  directed  as  to  the  in- 


come of  the  monies  to  arise  from 
the  sale.  He  gave  the  produce  of 
the  sale  of  his  freehold,  copyhold, 
and  leasehold  estate,  and  of  his 
residuary  personalty,  as  to  one- 
fourth,  to  his  wife ;  as  to  one-fourth, 
to  one  of  his  sisters  for  life,  re- 
mainder to  other  relations;  one- 
fourth  to  another  sister,  remainders 
over ;  and  one-fourth  to  other  per- 
sons. Before  his  will  he  had  sold 
some  of  his  freehold  estate,  and 
his  wife  had  joined  to  bar  dower. 
Both  before  and  afler  his  will  he 
had  contracted  to  lease  parts  of 
his  freehold  estate ;  after  his  will 
he  had  contracted  to  sell  one  of 
these  parts  to  the  lessee ;  and  after 
his  will  he  agreed  to  let  some  parts 
of  his  freeholds,  with  liberty  to 
the  lessee  to  pull  down  buildings 
and  to  erect  others.  Afler  his 
death  the  lessee  of  the  last-men- 
tioned premises  did  pull  down  the 
buildings  and  erect  others,  thereby 
improving  the  value  of  the  estate. 
Held,  first,  that  the  widow  was  not 
put  to  her  election,  but  was  entitled 
to  her  dower,  as  well  as  to  the  be- 
nefits given  to  her  by  the  will ; 
secondly,  that  the  acts  by  which 
the  value  of  the  property  was  in- 
creased, not  being  hers,  she  would 
take  her  dower  accordmg  to  the 
existing  value.  {^Gibson  v.  Gibson] 

42 
11.  Principles  on  which  a  Court  of 
Equity  proceeds  in  directing  and 
acting  upon  the  result  of  an  issue 
to  a  Court  of  law.  When  the  ver- 
dict is  such  as  not  to  decide  the 
question  involved  in  the  issue,  this 
Court  will  not  go  into  the  evidence 
to  decide  upon  it  itself,  the  object 
of  an  issue  not  being  merely  to 
elicit  evidence,  but  to  obtain  the 
assistance  of  the  opinion  of  a  jury, 
under  the    direction  of  a  judge. 
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The  79th  section  of  the  Lands 
Clauses  Consolidation  Act  applies 
only  to  the  jurisdiction  of  equity 
in  ordering  money  to  he  paid  out, 
and  not  to  that  of  a  Court  of  law 
in  determining  the  rights  of  parties 
in  an  issue.  [Ex  parte  the  Freemen 
and  StaUingere  ^  Sunderland,  Ex 
parte  the  Bishop  of  Durham]   184 

12.  An  agreement  was  entered  into 
between  a  landowner  and  a  com- 
pany ha?ing  compulsory  powers  to 
take  land,  that  if  the  company 
should  make  their  line  they  would 
pay  for  such,  if  any,  of  the'  land  as 
they  should  so  take  at  the  rate  of 
5000/.  per  acre,  and  in  considera- 
tion of  such  agreement  the  land- 
owner agreed  that  he  would  permit 
the  company  to  take  such  land 
under  the  authority  of  their  Act 
on  those  terms.  The  landowner 
died,  and  then  the  company  took 
some  of  his  land.  Held,  that  the 
money  belonged  to  hb  real,  and 
not  to  his  personal  representatives. 
[Exparte  Walker,  Re  the  Shrews^ 
bury  and  Hereford  Railway]    508 

13.  Testator  gave  property  to  his 
trustees  upon  trust,  to  pay,  distri- 
bute, and  divide  equally  between  his 
daughters,  naming  them,  to  be  paid 
and  assured  to  them  as  they  should 
attain  the  age  of  twenty-one,  or  be 
married  under  that  age,  with  the 
consent  of  his  trustees.  ProYiso, 
that  if  they  should  marry  with  the 
consent  of  his  trustees,  he  em- 
powered the  trustees  to  pay  the 
shares  at  the  times  of  such  mar- 
riages, or  at  their  discretion  to  settle 
the  same.  There  was  a  power  of 
maintenance  and  gifts  over  as  be- 
tween the  daughters  on  dying  un- 
married under  twenty-one,  and  if 
all  the  daughters  should  die  under 
twenty-one  unmarried  and  without 
leaving  issue,  then  over.  Held,  that 


the  trustees  had  no  power  to  direct 
a  settlement  where  one  of  the 
daughters  married  under  tweiily- 
one  without  consent.  {Taylor  t. 
Austen]        439 

14.  Testator  gave  long  annoities  to 

A.  for  Hfe,  and  if  she  died  withoot 
leavine  issue  her  surviving,  then  to 

B.  and  C,  to  be  paid  to  them  at 
twenty-one,  if  both  living ;  but  if 
either  should  be  then  dead,  then  to 
the  survivor.  B.  and  C.  both  at^ 
tained  twenty-one,  but  died  in  the 
lifetime  of  A.,  who  died  withoot 
issue.  Hdd,  that  the  word  then 
had  reference  to  the  death  of  A. 
without  issue ;  and  that  the  resi- 
duary legatee,  and  not  the  repre- 
sentatives of  B.  and  C,  took. 
[Widdieombe  y.  MuUer]     .     443 

15.  A.  and  B.  being  trustees,  the 
Master  found  that  it  was  uncertain 
whe^er  A.  was  living  or  dead,  but 
B.  was  living ;  afterwards  B.  died. 
Held,  that  A.  was  not  sole  trustee 
within  the  Trustee  Act,  1850,  asnd 
the  22nd  section  of  the  Act  did  not 
apply.     IReRandaU]     .     .    401 

16.  Testator  gave  personal  estate  out- 
standing on  securities,  to  his  wife 
for  life,  remainder  in  a  moiety  to 
six  of  his  children,  provided  that 
if  any  one  died  before  receiving  his 
or  her  share,  without  leaving  lawful 
issue,  it  should  go  over.  One  of  the 
children  diedaf^r  the  vrife's  death, 
before  the  securities  were  realixed 
and  the  produce  divided.  Held, 
that  the  proviso  contemplated  the 
time  when  the  children  should  be 
entitled  toreceive  their  shares,  not 
tlie  time  of  actual  payment,  and 
that  the  representatives  of  the  de- 
ceased child  took  a  share.  [In  re 
Dodgson's  Trust"]       ...    440 

17.  A.  made  his  vrill  and  gave  person- 
alty to  B.,  a  married  woman,  fcr  life, 
and  af^er  her  death  as  she  should 
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tppoiat,  and  in  default  of  appoint- 
ment, to  her  husband,  and  if  she 
should  sttiriye  him  and  make  no 
appointment,  then  to  her  children. 
B.  had  three  children,  and  by  her 
will  she  appointed,  after  her  hus- 
band's death,  2000/.  between  two 
of  her  children,  and  1500/.  to  the 
other,  and  she  appointed  the  resi- 
due to  her  three  children  by  name, 
in  such  manner  as  her  husband 
should  appoint  by  will.  He  by  his 
will  appointed  500/.  to  one  of  the 
children,  ( — )  to  another,  and  the 
residue  to  the  third.  Held,  that 
the  husband  had  no  power  to  ex- 
clude either  of  the  children,  that 
his  appointment  was  therefore  bad, 
and  that  the  appointment  of  the 
wife  took  effect  in  favour  of  the 
three  children^  IfFkite  y.  Wilson] 

298 
See  idso  Deeds. 

CONTEMPT. 

Under  an  order  of  the  Court  made  in 
a  suit  in  which  it  was  held  that  a 
judgment  was  a  charge  on  an  eccle- 
siastical benefice,  a  receiver  was  in 
possession  of  the  funds  of  the  bene- 
fice for  the  benefit  of  the  plaintiff, 
subject  to  a  due  proyision  for  the 
service  of  the  church.  A  subse- 
quent incumbrancer,  with  notice  of 
the  appointment  of  the  receiver, 
issued  a  sequestration,  and  pro- 
ceeded up  to  publication,  but  did 
not  take  or  receive  any  funds  of  the 
living.  Held,  that  this  ought  not 
to  have  been  done  without  the 
leave  of  the  Court ;  that  it  was  an 
interference  with  the  possession  of 
the  receiver,  and  was  a  contempt. 
[Haw^fU  V.  Gathercole;  Hawkins 
▼.  Carrack] 12 

CONTBIBUTORIES. 
1 .  A.  was  a  member  of  the  provisional 


committee  of  a  projected  railway 
company,  and  at  a  meeting  thereof 
joined  in  appointing  solicitors  and 
engineer,  and  immediately  after- 
wards a  committee  of  management 
was  appointed.  A.'s  name  was  put 
on  this  vrithout  his  knowledge. 
He  never  acted  in  any  further  or 
other  way.  Expenses  were  incur- 
red by  the  solicitors  and  engineer 
subsequently  to  the  formation  of 
the  managing  committee,  and  by 
their  direction;  it  did  not  appear 
that  any  other  expenses  had  been 
incurred.  Held,  that  A.  was  not  a 
contributory.      [Ex  parte  Ilight] 

484 

2.  A.  was  an  allottee  of  shares  in  a 
projected  railway  company,  which 
failed  to  obtain  an  Act,  and  was 
never  completed.  He  paid  his  de- 
posit, but  never  executed  any  deed. 
Accompanying  the  letter  of  allot- 
ment was  a  circular  from  the  direc- 
tors, undertaking  to  return  the  de- 
posits if  an  Act  should  not  be 
obtained.  Afterwards  A.,  at  the 
request  of  the  directors,  asking  for 
the  continuance  of  the  confidence 
of  the  shareholders,  vrrote  to  the 
Board,  requesting  them  to  continue 
the  undertaking.  On  the  breaking 
up  of  the  company,  the  directors 
returned  the  balance  of  the  deposits 
remaining  on  their  hands,  and  paid 
to  A.  on  that  account  200/.  A.  re- 
covered, in  an  action  against  one  of 
the  managing  directors,  the  re- 
maining 220/.  Held  that  A.  was 
not  a  contributory.  [Be  Dover  and 
Deal  Bailway  Company^  Ex  parte 
Bradshaw] 262 

3.  A.  became  a  member  of  the  pro- 
visional committee  of  a  projected 
company,  which  was  never  com- 
pleted. He  signed  the  agreement 
required  by  the  Registration  Act ; 
he  appliea  for  100  shares,  under- 


708 


I    N   D   S   X. 


taking  to  accept  them  if  allotted ; 
instead  of  100  shares  heing  allot- 
ted to  him,  he,  in  common  with 
other  committee-men,  was  request- 
ed to  take  up  twenty- five;  he  did 
not  take  them  up.  He  was  called 
upon  then  to  paj  two  successive 
payments,  making  together  105/., 
on  which  he  was  assured  he  should 
be  protected  from  the  claims  of  cre- 
ditors ;  he  did  in  consequence  pay 
1 05/.  Held,  that  A.  was  not  a  con- 
tributory. [In  the  Matter  of  the 
Winding-up  Jets,  1848  and  1849, 
and  the  Wolverhampton,  Chester, 
and  Birkenhead  Junction  Railway 
Company,  Ex  parte  Boberts]    204 

CONVEESION. 

A  testator  gave  all  his  residuary  real 
estate  and  his  stock,  mortgages, 
and  securities  for  money,  and  all 
other  his  personal  estate  and  ef- 
fects, to  his  wife  and  his  son,  upon 
trust  for  his  wife  for  life,  subject 
to  an  annuity  for  his  son;  and 
after  her  death,  as  to  all  the  de- 
vised and  bequeathed  freehold  and 
residuary  real  and  personal  estate, 
of  which  his  wife  was  to  have  the 
yearly  interest,  upon  trust  for  his 
son  absolutely.  The  testator  left 
leaseholds,  as  to  which,  at  the  time 
of  his  death,  he  was  liable  to  the 
landlord  for  repairs,  and  they  were 
afterwards  repaired  at  the  widow's 
expense.  Held,  first,  that  the 
widow  was  entitled  to  the  lease- 
holds in  specie  ;  secondly,  that  the 
repairs  were  to  be  borne  by  the 
residue,  and  not  by  the  tenant  for 
life.     [Harris  v.  Poyner']    .     174 

COPYEIGHT. 

The  first  edition  of  a  work  of  compil- 
ation was  published  before  the  5th 
&  6th  Vict.  c.  45 ;  several  editions 


of  it  were  published  after  this  Act, 
and  not  registered.  Held,  that  as 
to  so  much  of  the  matter  contained 
in  the  original  edition  as  was  con- 
tained in  the  subsequent  ones,  the 
owner  might  sue,  although  those 
subsequent  ones  were  not  regis- 
tered ;  but  as  to  the  new  ones,  the 
subsequent  editions  were  books 
which  ought  to  be  registered,  and 
the  owner  could  not  sue  for  in- 
fringement on  that  point.  If  a 
foreigner  translates  an  English 
work,  and  then  an  Englishman  re- 
translates that  foreign  work  into 
English,  that  would  be  an  infringe- 
ment of  the  original  copyright. 
Grounds  on  which  fairness  or  un- 
fairness in  the  use  of  a  previous 
work  is  to  be  determined.  [Murray 
V.  Boffue'] 353 

COSTS. 

.  As  between  the  husband,  creditors, 
and  the  wife,  in  respect  of  the 
wife's  equity  for  a  settlement,  the 
Court  will,  under  circumstances^ 
give  the  wife  more  than  one-half; 
and  where  the  wife  had  been  at  the 
time  of  her  marriage,  and  long 
afterwards,  in  circumstances  of 
comfort,  and  was  reduced  to  distress 
by  the  husband's  embarrassments, 
the  Court  gave  the  costs  of  the 
petitioner  and  of  the  husband's  as- 
signees out  of  the  fund,  which  was 
681/.,  400/.  to  the  wife,  and  the 
remainder  to  the  petitioner;  the 
wife's  costs  out  of  her  own  fund. 
[Ex  parte  Puffh]       ...     202 

.  A.  became  a  member  of  the  provi- 
sional committee  of  a  projected 
company,  which  was  never  com- 
pleted. He  signed  the  agreement 
required  by  the  Registration  Act; 
he  applied  for  100  shares,  under- 
taking to  accept  them  if  allotted ; 
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instead  of  1 00  shares  being  allotted, 
he,  in  common  with  other  commit- 
tee-men, was  requested  to  take  up 
twenty-five ;  he  did  not  take  them 
up.  He  was  called  upon  then  to 
pay  two  successive  payments,  mak- 
ing together  105/.,  on  which  he 
was  assured  he  should  be  pro- 
tected from  the  claims  of  credi* 
tois;  he  did,  in  consequence,  pay 
105/.  Held,  that  A.  was  not  a  con- 
tributory. Rule,  as  to  the  cost 
of  an  official  manager  appealing 
without  sufficient  ground.  [In  the 
Matter  of  the  Winding-up  Acte, 
1848  one/ 1849,  and  of  the  Wolver- 
hampton,  Chester,  and  Birkenhead 
Junction  Railway  Company]     204 

CUSTOM. 

A  bill  was  filed,  alleging  that  by  the 
custom  of  the  manor  money-pay- 
ments were  and  had  from  time 
immemorial  been  due  and  payable 
in  lieu  of  heriots  and  reliefs ;  that 
the  plaintiffs  were  entitled  to  dis- 
train ;  and  that,  by  reason  of  con- 
fusion of  boundaries,  they  could 
not  distrain ;  but  no  custom  of  dis- 
training was  in  express  terms  al- 
leged. Held,  on  demurrer,  that 
the  bill  could  not  be  sustained; 
that  where  money  payment  is  due, 
in  lieu  of  heriots  and  relief  by  the 
custom,  there  must  be  also  a  cus- 
tom of  distress,  and  the  custom 
must  be  alleged  positively,  and  not 
merely  by  inference.  [Mayor  of 
Batingstoke  v.  Lord  Bolton]     270 

CY  PEES. 
See  Charity. 

DEATH. 
A.  left  this  countiy  on  the  9th  No- 
vember, 1829.   On  the  16th  June, 
1831,  his  brother-in-law  received 
a  letter  from  America  on  behalf 


of  A.,  describing  him  as  having 
changed  his  name  to  B.  Three 
mondis  after  this,  A.'s  wife  sent  a 
letter  to  him,  addressed  to  him  as 
B.,  by  the  hand  of  a  friend,  who 
could  not  find  him.  He  was  not 
heard  of  any  more ;  and  it  did  not 
appear  that  any  other  inquiries 
were  made  by  his  family.  Held 
that,  on  this  state  of  facts,  there 
was  not  sufficient  information  to 
ground  presumption  of  death,  still 
less  of  the  particular  period  of 
death.  [Re  JO  ^  11  Vict.  c.  96, 
and  the  Trusts  of  the  Will  of  G. 
Creed] 235 

DEBT. 
A  testatrix  directed  a  sum  which  she 
said  she  owed  to  A.  and  B.  on  her 
promissory  note,  and  her  other 
debts>  to  be  paid»  She  directed 
the  residue  of  her  estate  to  be 
applied  towards  establishing  a 
school  in  connection  with  a  cer- 
tain chapel  for  the  time  being,  and 
"  to  pay  the  same  over  to  the  trea- 
surer for  the  time  being  of  such 
school,''  now  or  hereafier  to  he 
built^  The  testatrix  did  not  in 
fact  owe  the  money  to  A.  and  B., 
but  intended  it  to  be  held  by  them 
on  a  secret  trust  for  the  use  of  the 
existing  chapel.  She  did  not  tell 
them  of  this  in  her  lifetime,  but 
told  her  executor ;  and  A.  and  B. 
never  knew  of  the  intention  till 
after  the  testatrix's  death.  Held, 
that  whether  there  was  a  valid 
debt  or  not  on  the  promissory  note 
to  A.  and  B.  was  a  question  of  law; 
but  if  there  was  no  debt,  it  was 
good  as  a  legacy.  [Longstaff  v. 
Renison] 28 

DEBTOE  AND  CEEDITOE. 

1.  A  trustee  under  a  deed  the  terms  of 
which  would  amount  to  the  creation 
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of  a  oonftnct  ia  not  a  specialty 
debtor,  if  he  haa  not  exeented  the 
deed»  althoogh  he  has  acted  under 
it.  The  words  '^coyenant  or  agree*' 
are  not  neoessarj  ia  a  tmst  deed 
to  eonstitttte  a  specialty  contract. 
A  deeiaratioH  bj  the  tfostee  that 
he  will  stand  possessed  on  certain 
trusts,  &c.,  is  sufficient.  A  credi- 
tor bj  bond  in  which  the  heirs  are 
named  takes  priority  over  a  spe- 
cialty creditor  under  a  seeurify  in 
which  the  heirs  are  not  expressly 
named.    \Rkkatd90m  y.  JtnkmM\ 

A77 
2.  A.  being  the  holder  of  seyeral  po- 
licies of  insurance  on  the  life  of  B., 
and  being  unable  to  keep  them  up, 
entered  into  an  agreement  with  C, 
for  the  purpose  of  C.  keeping  them 
up.  Tne  agreement  consisted  of 
three  instruments:  first,  a  letter, 
by  which  it  was  stated  that  C.  was 
to  pay  the  premiums,  and  to  haye 
his  adyanoes  and  interest  secured 
by  a  deposit  of  the  policies,  a 
bond,  and  an  equitable  mort^ige 
of  certain  estates.  No  time  was 
spedfieJi  for  the  repayment  of  the 
advances  and  interest.  Secondly, 
a  bond  for  6000/.,  referring  to  the 
letter,  for  repaying  the  advances 
and  interest  at  the  expiration  of 
MX  momtks  from  the  death  of  B. 
Thirdly,  an  agreement,  also  re- 
ferring to  the  letter  and  to  the  de- 
posit of  the  policies  to  secure  the 
payment  of  the  adyances  and  in- 
terest at  the  expiration  of  nx 
calendar  months  fr-om  the  death  of 
B.,  by  which  agreement  the  ad- 
yances and  interest  were  secured 
to  be  paid  at  six  months  after  the 
death  of  B.,  upon  certain  estates. 
A.  died,  liying  B.,  leaving  a  con- 
siderable amount  of  advances  and 
interest  unpaid,  and  haying  before 
his  death  assigned  the  policies  to 


trustees,  for  his  creditoiw.  C.  now 
filed  his  bill,  chuming  to  have  all 
his  advances  and  interest  paid ;  and 
that  the  agreement  might  be  yaricd, 
and  made  to  conform  to  the  letter ; 
and  that,  if  necessary,  the  policies 
might  be  sold.  Held,  first,  that, 
upon  the  true  construcdoo  of  the 
three  instruments,  C.  had  no  secn- 
rity  on  the  policies  avaflable  till 
after  the  expiration  of  six  months 
from  the  death  of  B. ;  secondly, 
that  the  agreement  could  not  be 
rectified,  there  being  nothing  to 
rectify  it  by,  except  the  letter  it- 
self, die  letter  and  agreement  bebg 
incorporated  in  effect  into  one  in- 
strument, and  the  letter  not  speci- 
fically pointing  out  the  time  when 
the  security  was  to  be  available. 
[^Bro^hamr.  Sfuire"]     •     •     151 

DEEDS. 

Real  estate  was  settled  on  the  hus- 
band for  life;  remainder  to  his  wife 
for  life ;  remainder  to  the  heirs  a( 
the  body  of  the  wife ;  remainder  to 
the  right  heirs  of  the  husband;  the 
husband  and  wife  barred  the  vrifo's 
estate  tail ;  and  by  that  and  oUier 
deeds  it  was  settled  to  such  nses  as 
the  husband  should  appoint.  Be 
appointed,  by  a  deed  of  July,  1 817t 
to  such  uses  as  ''he  and  bis  wife 
should  jmntly  appoint,  and  in  de- 
fiiult  to  himself  for  life ;  remainder 
to  his  wifo  for  life ;  remainder  to  his 
son  in  fee."  The  husband  and  wife 
made  several  mortgages^  all  except 
one  limiting  the  canity  of  redemp- 
tion upon  or  consistently  with  the 
uses  of  the  deed  of  1817.  hi 
1832  they  made,  under  the  power 
in  the  deed  of  1817,  another  mort^ 
gaffe  which  limited  the  equity  of 
redemption  to  the  huslMUid  and 
wife,  *'  their  heirs  or  assigns,  or  to 
such  other  persons^  &c.,  as  they 
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should  direct  ;'*  afid  by  a  deed  of 
eren  date  certaiii  terms  were  as- 
signed to  attend  the  inheritance  ac- 
cording to  the  uses  of  the  other 
deed  (»  even  date.  Held,  that  the 
deed  of  1832  was  intended  to  vary 
the  limitation  of  the  equity  of  re- 
demption, and  defeated  the  limita- 
tion of  the  fee  of  the  deed  of  1 81 7. 
[WMtbread  y.  Smith]     .     .     531 

DEEDS  AND  PAPEES. 

1  •  Motion  for  production  of  documents 
belonging  to  a  company  against 
defendants  who  had  been,  but  were 
no  longer,  trustees  of  the  company, 
no  other  shareholders  being  parties. 
The  answer  admitted  the  docu- 
ments to  be  in  the  office  of  the 
oompanYj  but  not  otherwise  in  the 
possession  or  custody  of  the  de- 
fendants. Held,  that  production 
could  not  be  enforced.  [Penney  ▼• 
Goode]  . 474 

2,  Where  it  is  sworn  that  documents 
are  confidential  communications,  re- 
lating to  the  particular  suit,  or  to 
another  suit,  which,  though  not 
actually  in  the  matter  of  the  same 
litigation,  involves  or  embraces  the 
same  issue,  they  are  privileged,  al- 
though they  do  not  directly  relate 
to  the  particular  suit  {^TAmnpaon 
V.  Folk] 21 

DEMXJEBEE. 

A  bill  was  filed,  alleging  that  by  the 
custom  of  the  manor  money-pay- 
ments were  and  had  from  time  im- 
memorial been  due  and  payable  in 
lieu  of  heriots  and  reliefs ;  that  the 
plaintiffs  were  entitled  to  distrain ; 
and  that,  by  reason  of  confusion 
of  boundaries,  they  could  not  dis- 
train; but  no  custom  of  distraining 
was  in  express  terms  alleged.  Held, 
on  demurrer,  that  the  bill  could 


not  be  sustained ;  tbtit  where  mo- 
ney payment  is  due  in  lieu  of  he- 
riots  and  relief  by  the  custom,  there 
must  be  also  a  custom  of  distress, 
and  the  custom  must  be  alleged 
positively,  and  not  merdy  by  infer- 
ence. iMityor  of  Batmgatoke  v. 
LordBoltan] 270 

DOWEE. 

1.  A  testator  gave  to  his  wife  certain 
chattels  and  leaseholds,  and  certain 
pecuniary  benefits.  He  gave  all 
his  freehold  messuages,  lands,  tene- 
ments, and  hereditaments,  and  all 
the  rest  and  residue  of  his  lease- 
hold messuages  or  tenements  and 
premises  whatsoever  and  whereso- 
ever to  trustees  for  all  his  estate 
and  interest  therein  respectively, 
upon  trust  to  sell  his  freehold  and 
leasehold  messuages,  and  tene- 
ments, hereditaments,  and  pre- 
mises, &c.,  and  to  stand  possessed 
of  the  monies  to  accrue  irom  such 
sale,  upon  certain  trusts.  He  di- 
rected that,  until  sale,  the  rents 
and  profits  should  be  applied  in 
the  same  manner  as  he  directed  as 
to  the  income  of  the  monies  to 
arise  from  the  sale.  He  gave  the 
produce  of  the  sale  of  his  freehold, 
copyhold,  and  leasehold  estate,  and 
of  his  residuary  personalty,  as  to 
one- fourth,  to  nis  wife ;  as  to  one- 
fourth,  to  one  of  his  sisters  for  life, 
remainder  to  other  relations ;  one- 
fourth  to  another  sister,  remainder 
over;  and  one-fourth  to  other  per- 
sons. Before  his  will  he  had  sold 
some  of  his  freehold  estate,  and  his 
wife  had  joined  to  bar  dower.  Both 
before  and  after  his  will  he  had 
contracted  to  lease  part  of  his  free^ 
hold  estate ;  after  his  will  he  had 
contracted  to  sell  one  of  these 
parts  to  the  lessee ;  and  after  his 
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will  he  agreed  to  let  some  part  of 
his  freeholds,  with  liberty  to  the 
lessee  to  pull  down  buildings  and 
erect  others.  After  his  death  the 
lessee  of  the  last*mentioned  pre- 
mises did  pull  down  the  buildings 
and  erect  others,  thereby  improv- 
ing the  value  of  the  estate.  Held, 
first,  that  the  widow  was  not  put 
to  her  election,  but  was  entitled  to 
her  dower,  as  well  as  to  the  bene- 
fits given  to  her  by  the  will ;  se^ 
condlj,  that  the  acts  by  which  the 
value  of  the  property  was  increased 
not  being  hers,  she  yrould  take  her 
dower  according  to  the  existincr 
value.  [Gibion  v.  Gibson}  .  42 
2.  Testator  devised  his  real  estate  to 
trustees,  with  powers  to  "  let,"  until 
all  his  nephews  and  nieces  should 
attain  twenty-one.  And  qfter  hia 
youngest  nephew  or  niece  should 
be  of  age,  then  he  directed  his 
estates  to  be  sold,  and  the  produce 
to  go  amongst  all  his  nephews  and 
nieces  except  two  by  name.  He 
charged  his  rents  with  an  annuity 
to  A.  and  with  payment  of  bond 
debts,  but  did  not  otherwise  dispose 
of  them.  Held,  first,  the  widow 
was  put  to  her  election  ;  secondly, 
the  mterests  of  the  nieces  vested 
in  all  who  attained  twenty-one, 
whether  dying  before  or  surviving 
the  period  directed  for  sale.  [Par- 
ser V,  Sowerby]     •     .     .     .     488 

ELECTION. 
See  DowEE,  1  8f  2. 

EQUITY. 

A.  being  indebted  to  B.,  C,  and  D., 
three  sisters,  who  were  his  near 
relations,  partly  on  his  own  ac- 
count and  partly  as  executor  of  his 
father,  executed  to  them  a  bond  for 
500/.  At  the  time  of  the  giving 
of  the  bond  A.  objected  to  give  it. 


and  agreed  to  do  so  only  on  a  verbal 
representation  that  it  was  not 
intended  to  be  enforced  unless 
fi.«  C,  D.  should  come  to  want, 
—  an  event  which  did  not  hap- 
pen. The  bond  remained  m 
the  hands  of  the  three  till  the 
death  of  B.,  and  after  her  death, 
in  the  hands  of  the  survivors,  and 
after  .the  death  of  C,  in  the  hands 
of  D.,  whose  property  (by  mutual 
arrangements)  it  was  at  the  time 
of  her  death.  On  the  bond  was 
the  following  endorsement :  "  This 
bond  is  never  to  appear  against  A. 
Witness,  C,  D."  This  was  dated 
eleven  years  after  the  date  of  the 
bond.  It  was  not  made  clear  that 
C.'s  name  was  written  by  herself: 
it  was  that  D.  had  written  it.  It 
was,  however,  proved,  that  if  D. 
had  written  it,  she  did  so  with  the 
authority  of  C.  Held,  that  without 
saying  whether  the  endorsement 
amoiHited  to  a  release,  which  was 
a  legal  question,  there  was  an  equity 
under  the  circumstances  against 
enforcing  the  bond  ;  that,  if  put  in 
suit,  the  action  would  be  re- 
strained ;  and  that  there  was  no- 
thing due  on  the  bond  to  the  estate 
ofD,     [Afq/or  v.  ilf q/or]     .     165 

EQUITABLE  MOETQAGE. 

Sloper,  in  1833,  mortgaged  certain 
estates  to  Sievewright,  with  a  power 
of  sale,  under  which  the  property 
was  sold  in  1842  to  a  purchaser, 
who  transferred  his  contract  to 
Sievewright.  There  was  a  balance 
after  paying  off  Sievewright,  and 
there  being  accounts  between  Sloper 
and  Matthews,  this  balance  was 
placed,  under  a  deed  of  25th  June 
1842,  in  the  hand  of  trustees,  to 
be  dealt  with  by  arbitration  be- 
tween Sloper  and  Matthews,    In 
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1834,  Sloper  had  made  an  equitable 
mortgage  of  the  property  to  Mat- 
thews. In  January  1840,  Matthews 
deposited  these  deeds  with  Wal- 
dron,  the  plaintiff,  by  way  of  equi- 
Uble  mortgage.  In  April  1842, 
Matthews  applied  to  the  plaintiff 
for  the  loan  of  the  deeds,  telling 
him  he  wanted  them  to  enable  the 
purchase  to  be  completed,  and  pro- 
mising to  return  them  forthwith. 
He  did  not  return  them  forthwith, 
and  the  plaintiff  never  applied  to 
have  the  deeds  back  for  more  than 
four  years .  In  May  1 843,  Matthews 
deposited  the  deeds  by  way  of  mort- 
gage vnth  Pinckney,  who  now  held 
them.  In  1846,  Matthews  became 
bankrupt.  Waldron  filed  his  claim 
to  be  treated  as  first  incumbrancer, 
and  to  have  the  balance  in  the 
hands  of  the  trustees  of  the  deeds 
of  1842  paid  to  him.  Held,  that 
as  between  Waldron,  the  4)laintiff, 
and  Pinckney,  the  plaintiff  had,  by 
his  laches,  enabled  Matthews  to 
commit  a  fraud,  and  had  no  equity 
against  the  defendant  Pinckney. 
The  Court  also  expressed  an  opi- 
nion that  the  real  estate,  being 
converted  into  personalty  before 
the  bankruptcy,  the  right  of  Mat- 
thews was  merely  a  right  to  receive 
a  certain  sum  of  money,  and  that 
no  notice  having  been  given  by  the 
plaintiff  or  the  holder  of  the  deeds 
to  the  trustees,  the  right  to  receive 
the  money  remained  in  the  order 
and  disposition  of  Matthews,  and 
passed  to  his  assignees.  This  point 
did  not,  however,  arise  for  express 
decision.  [Waldron  y ,  Sloper]  193 

ESTATE. 


each  child's  name,  and  1000/.  in 
his  wife's,  interest  to  them  for  their 
life,  and  afterwards  to  their  c/e- 
scendants,  except  his  wife's,  which 
was  at  his  death  to  be  sold,  and 
divided  among  them,  except  200/. 
to  M.  T.'s  child  by  him.  Then 
followed  in  the  same  paper :  "  The 
above  is  increased  by  the  working 
up  of  stock  to  5d00/.  I  wish  the 
same  division  and  appropriation, 
except  that  if  any  share  falls  in  it 
may  be  added  to  the  others,  in 
case  the  original  holder  shall  have 
no  children."  The  testator  died, 
leaving  four  daughters.  Held,  that 
by  the  will  alone  the  daughters 
would  have  taken  absolute  inte- 
rests,- but  that  by  the  will  and  co- 
dicil together  they  took  interests 
which,  if  absolute  in  the  first  in- 
stance, were  defeasible.  [Bird  v. 
Webster'] 338 

EVIDENCE. 

A.  left  this  country  on  the  9th  No- 
vember 1829.  On  the  16th  June 
1831,  his  brother-in-law  received  a 
letter  from  America  on  behalf  of  A., 
desiiribing  him  as  having  changed 
his  name  to  B.  Three  months 
after  this,  A.'s  wife  sent  a  letter  to 
him,  addressed  to  him  as  B.,  by 
the  hand  of  a  friend,  who  could  not 
find  him.  He  was  not  heard  of 
any  more,  and  it  did  not  appear 
that  any  other  inquiries  were  made 
by  his  family.  Held,  that  on  this 
state  of  facts  there  was  not  suffi- 
cient information  to  ground  pre- 
sumption of  death,  still  less  of  the 
particular  period  of  death.  [Be 
10  $•  1 1  Fict  c.  96,  and  the  Trusts 
of  the  Will  of  G.  Creed]      .     235 


Testator  set  out  a  schedule  of  his  HEEIOTS. 

property,  calling  it  5000/.   He  then  A  bill  was  filed  alleging  that  by  the 

custom  of  the^manor  money  pay- 


directed  1000/.  to  be  invested  in 
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nento  yrere,  and  had  from  time  im- 
memorial been,  dae  and  payable  in 
lien  of  heriota  and  reliefs,  that  the 
plaintiflb  were  entitled  to  distrain, 
and  that,  by  reason  of  confusion  of 
boundaries,  they  oonld  not  distrain, 
but  no  custom  of  distraining  was 
in  express  terms  alleged.  Held, 
on  demurrer,  that  the  bill  could 
not  be  sustained ;  that  where  money 
payment  is  due  in  lieu  of  heriots 
and  relief  by  the  custom,  there 
must  be  also  a  custom  of  ^stress, 
and  the  custom  must  be  alleged 
positivdy*  and  not  merely  by  inr 
ference.  [Mayer  of  Btuingstoke  y • 
L9rdBMmi'\ 270 

HUSBAND  AND  WIFE. 

1«  A  married  woman  has  an  eouity 
for  a  settlement,  howcTer  small  the 
sum .  Where  a  married  woman  was 
entitled  to  a  fund  of  153/.,  her 
husband  bankrupt,  and  unable  to 
maintain  her :  Held,  as  between 
her  and  her  husband's  assignees, 
that  the  whole  should  be  settled 
on  her.     [In  re  Kineaid]     •     326 

2,  As  between  the  husband's  credi- 
tors and  the  wife,  in  respect  of  the 
wife's  e<^nity  for  a  settlement,  the 
Court  will,  under  circumstances, 
give  the  wife  more  than  one  half ; 
and  where  the  wife  had  been  at  the 
time  of  the  marriage,  and  long  af- 
terwards, in  circumstances  of  com- 
fort, and  was  reduced  to  distress  by 
the  husband's  embarrassments,  the 
Court  gave  the  costs  of  the  peti- 
tioner and  of  the  husband's  assig- 
nees out  of  the  fund,  which  was 
681/.,— 400/.  to  the  wife,  and  the 
remainder  to  the  petitioner ;  the 
wife's  costs  out  of  her  own  fund. 
[10  $-  11  Vict.  €.  96,  and  the 
Trusts  of  Waiters  Will.  Ex  parte 
PugK\ 202 


INCLOSTIBE  ACTS. 

Under  the  8  &  9  Vict.  c.  118,  the  In- 
closure  Commissionera  had  made  a 
provisional  order,  and  were  pro- 
ceeding to  make  their  final  award. 
It  was  dbputed  whether  the  lands 
intended  to  be  inclosed  by  them 
were  within  the  Act.  Held,  that 
equity  would  not  interfere  to  re- 
strain them  by  injunction  from  pro- 
ceeding. [Turner  y.Blamire'\  402 

INFANT. 

An  infant's  l^acy  of  small  amount 
paid  to  the  father  under  special  cir- 
cumstances. [Wahh  T.  WaUhl  64 

INJUNCTION. 

1.  A  corporation  having,  under  an  Act 
of  Parliament,  right  to  take  land  for 
the  purpose  of  certain  public  works 
gave  notice  to  the  owner  of  the  in- 
heritance of  an  intention  to  take  it 
They  th^n  entered  r^;ularly  upon 
the  land,  for  the  purpose  of  surveys 
&c.,  and  afterwards  their  oontrsc- 
tors,  without  the  knowledge  of  the 
corporation,  but  with  the  assent  of 
the  occupying  tenants,brought  some 
wa^;ons  and  rails  and  other  im- 
plements on  the  land,  and  there 
left  them,  but  did  not  commence 
the  works  or  do  any  damage. 
Tlus  was  done  without  obtaining 
the  assent  of  the  plaintiff,  but  it 
became  known  to  his  agent  in  the 
end  of  December.  In  the  b^;ni* 
ning  of  the  following  February, 
without  any  previous  communica- 
tion with  the  defendants,  he  filed 
his  bill  for  an  injunction  to  restrain 
them  from  allowing  the  waggons, 
&c.,  to  remain  on  the  land,  and 
from  taking  possession  of  the  land 
until  they  had  complied  with  the 
provbions  of  the  Lands  Clauses 
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Consolidaiioii  Act*.  Held,  that 
though  the  corporation  were  hound 
hj  the  acts  of  taeir  contractors,  the 
acts  done  were  Bot  a  taking  pos- 
session within  Che  meaning  of  the 
Act»  and  the  bill  was  improperlj 
filed.  [Siandiih  v.  Af«yor,  jrc,  of 
Lwerpool]  •....•.  1 
2.  Wh^re  a  plaintiff  at  law  being 
abroad  has  recovered  indgment  in 
the  action,  and  the  defendant  at 
law  files  his  bill  for  an  account 
and  injunction,  and  obtains  the 
common  injunction,  if  the  Court 
sees,  on  a  motion  to  dissoWe  the 
injanction  upon  affidavit  before 
answer,  that  there  has  been  cul- 
pable delaj  on  the  part  of  plaintiff 
m  equity,  he  will  be  ordered  to  pay 
the  money  recovered  into  Cour^  or 
the  injunction  will  be  dissolved, 
whether  the  bill  was  filed  before  or 
after  verdict.    [Andemni  v.  Jfoble] 

US 

INSPECTION  OF  DOCU- 
MENTS. 
A  plaintiff  having  an  order  for  him- 
self, his  solicitor  and  agents,  to  in- 
spect a  defendant's  documents,  vrill 
not  be  permitted  to  take  vnth  him 
another  defendant  to  assist  him  in 
inspecting  the  documents*  [Bart- 
ley  V.  Bartley]      ....     233 

INTBEEST. 

A.  being  indebted  to  B.  upon  bonds, 
disputes  arose  between  them  as  to 
what  was  due;  and  by  an  order  in 
a  suit,  referring  it  to  arbitration  and 
an  award  made  under  that  order, 
the  debt  of  A.  was  fixed  as  8000/., 
which  was  ordered  to  be  paid  in 
two  sums  on  days  certain ;  and  if 
payment  was  not  made,  the  secu- 
rities were  to  be  sold,  and  pirjr- 
ment  made  out  of  the  proceeos. 
The  8000/.  and  the  surplus  was  to 


be  paid  to  A.  s  no  mention  was 
made  of  interest.  The  securities 
were  not  by  reason  of  various  trsns- 
actions  realized  for  a  very  long  time. 
Held,  that  the  produce  of  the  secu- 
rities was  not,  as  against  subse- 
quent incumbrancers  of  A.,  charge- 
Me  with  more  than  the  principal 
sum.  of  8000/.  ICoUett  v.  Mum- 
ham  i  Owen  Y.DerbUhire;  Wade 
V.  Newnhawil    .....     447 

INTEEEOGATOBIES,   DE- 
LIVERY OP. 

[Boiom  T.  Pnce]       ....     307 

ISSUE. 

Principles  on  which  a  Court  of  equity 
proceeds  in  directing  and  acting 
upon  the  result  of  an  issue  to  a 
Court  of  law.  When  the  verdict  is 
such  as  not  to  decide  the  question 
involved  in  the  issue,  this  Court 
will  not  go  into  the  evidence  to  de- 
cide upon  it  itself,  the  object  of  an 
issue  not  being  merely  to  elicit  evi« 
deuce,  but  to  obtain  the  assistance 
of  the  opinion  of  a  jury,  under  the 
direction  of  a  judge.  The  79th 
section  of  the  liands  Clauses  Con- 
solidation Act  applies  only  to  the 
jurisdiction  of  equity  in  ordering 
money  to  be  paid  ont,and  not  to  that 
of  a  Court  of  law  in  determining  the 
rights  of  parties  in  an  issue.  [Ex 
parte  Freemen,  ^c,  qfSunderkmd] 

184 
JUDGMENT. 

Money  was  lent  upon  bills  of  ex- 
change at  usurious  interest;  the 
lender,  by  way  of  further  security, 
took  a  vrarrant  of  attorney  to  con- 
fess iudgment,  expressly  stipulat- 
ing that  he  should  be  at  liberty  to 
enter  up  judgment  immediately,  and 
he  did  enter  up  judgment  within 
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twenijr-foar  hours.  He  had  pre- 
▼iouaiy  made  minute  inquiries  as  to 
the  amount  and  value  of  the  bor- 
rower's real  estate.  Held^  that  this 
was  a  security  on  land  within  the 
Usury  Act^  and  the  judgment  could 
not  be  enforced  against  the  pro- 
ceeds of  the  sale  of  the  land.  [Lane 
V.  Horlock] 587 

JUEISDICTION. 

1.  A  railway  company  were  build- 
ing an  embankment  more  than  five 
feet  above,  the  level  according  to 
the  llth  and  12th  sections  of  the 
Railway  Clauses  Consolidation  Act. 
They  had  not  given  the  notice  re- 
quired by  the  1 2th  section,  but  had 
obtained  the  consent  required  by 
the  1 1  th.  The  Court  put  them  on 
terms  to  take  the  oflinion  of  the 
Board  of  Trade,  submitting  to  such 
order  as  this  Court  should  there- 
after make,  otherwise  an  injunction 
would  go  to  restrain  the  company 
from  proceeding  with  the  embank- 
ment. [Pearce  v.  Wycombe  Rail- 
way Company']       ....     244 

2.  A  lease  was  granted  by  A.  to  two 
partners,  the  covenants  being  only 
joint  at  law.  Bill  filed  by  the  re- 
presentative of  one  of  the  lessees 
deceased,  against  the  lessor,  alleging 
that  the  lessor  claimed  to  have  a 
right,  under  the  covenants,  against 
the  plaintiff,  if  a  breach  should 
arise,  and  praying  merely  a  declara- 
tion that  the  defendant  had  no 
right.  A  demurrer  to  this  bill  was 
allowed,  notwithstanding  the  15  & 
16  Vict.  c.  86,  s.  50.  The  mean- 
ing of  that  section  is  only  to  re- 
move the  objection  that  a  plaintiff, 
who  might  have  consequential  re- 
lief, prays  merely  a  declaration  of 
his  right.  It  did  not  mean  to  en- 
title a  person  to  have  a  declaration 


as  to  a  claim  -which  may  be  made 
by  another,  under  circumstances 
which  may  or  may  not  happen. 
\Jack9on  v.  Tumley]  .  .  617 
3.  Under  the  8  &  9  Vict.  c»  1 18>  the 
Inclosure  Commissioners  had  made 
a  provisional  order,  and  were  pro- 
ceeding to  make  their  final  award. 
It  was  disputed  whether  the  lands 
intended  to  be  inclosed  by  them 
were  within  the  Act.  Held,  that 
equity  would  not  interfere  to  re- 
strain them  by  injunctioii,  from 
proceeding.     \Tumer  v.  Blamire] 

402 

LACHES. 

1.  A  corporation  having  under  an 
Act  of  Parliament  right  to  take 
land  for  the  purpose  of  certain 
public  works,  8;ave  notice  to  the 
owner  of  the  inheritance  of  an  in- 
tention to  take  it.  They  then  en- 
tered regularly  upon  the  land  for  the 
purpose  of  surveys,  &c.«  and  after- 
wards their  contractors^  without 
the  knowledge  of  the  corporation, 
but  with  the  assent  of  the  occupy- 
ing tenants,  brought  some  vraggons 
and  rails,  and  other  implements  on 
the  land,  and  there  left  them,  but 
did  not  commence  the  works,  or 
do  any  damage.  This  was  done 
without  obtaining  the  assent  of  the 
plaintiff,  but  it  became  known  to 
his  agent  in  the  end  of  December. 

■  In  the  beginning  of  the  foUovring 
February,  without  any  previow 
communication  with  tne  defend- 
ants, he  filed  his  bill  for  an  ii^une* 
tion  to  restrain  them  from  allowing 
tlie  waggons,  &c.  to  remain  on  the 
land,  and  from  taking  possession 
of  the  lan^  until  they  had  complied 
with  the  provisions  of  the  Lauds 
Clauses  Consolidation  Act.  Held, 
that  though  the  oarporatioQ  were 
bound  by  the  acta  of  their  con* 
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tractors,  tbe  acts  done  were  not  a 
taking  possession  within  the  mean- 
ing of  the  Act,  and  the  bill  was  im- 
properly filed.  [Standish  v.  Mayor 
^e,  qfiiiverpool]  ....  1 
2.  Sloper,  in  1833,  mortgaged  certain 
real  estate  to  Sievewrignt,  with  a 
power  of  sale,  under  which  the 
property  was  sold  in  1842,  to  a 
purchaser  who  transferred  his  con- 
tract to  Sievewright.  There  was  a 
balance  after  paying  off  Sieve- 
wright, and  there  being  accounts  be- 
tween Sloper  and  Matthews,  this 
balance  was  placed,  under  a  deed 
of  23th  June,  1842,  in  the  hands 
of  trustees,  to  be  dealt  with  by  ar- 
bitration between  Sloper  and  Mat- 
thews. In  1834,  Sloper  had  made 
an  equitable  mortgage  of  the  pro- 
perty to  Matthews.  In  January, 
1840,  Matthews  deposited  these 
deeds  with  Waldron,  the  plaintiff, 
by  way  of  equitable  mortgage.  In 
April,  1842,  Matthews  applied  to 
the  plaintiff  for  the  loan  of  the 
deeds,  telling  him  he  wanted  them 
to  enable  the  purchase  to  be 
completed,  and  promising  to  return 
them  forthwith.  He  did  not  re- 
turn them  forthwith,  and  the  plain- 
tiff never  applied  to  have  the  deeds 
back  for  more  than  four  years.  In 
May  1843,  Matthews  deposited 
the  deeds  by  way  of  mortgage,  with 
Pincknev,  who  now  held  them.  In 
1846,  Matthews  became  bankrupt, 
Waldron  filed  his  claim  to  be 
treated  as  first  incumbrancer,  ar.d 
to  have  the  balance  in  the  hands  of 
the  trustees  of  the  deeds  of  1842 
paid  to  him.  Held,  that  as  between 
Waldron  the  plaintiff,  and  Pinck- 
ney,  the  plaintiff  had  by  his  laches 
enabled  Matthews  to  commit  a 
fraud,  and  had  no  equity  against 
the  defendant  Pinckney.  [JFal' 
dron  y,  Sloper]  ....  193 
Vol.  I.  N.  S. 


LANDS  CLAUSES  CONSOLI- 
DATION  ACT. 

1.  The  79th  section  of  the  Landa 
Clauses  Consolidation  Act  applies 
only  to  the  jurisdiction  of  equity 
in  ordinary  money  to  be  paid  out, 
and  not  to  that  of  a  Court  of  law  in 
determining  the  rights  of  parties 
in  an  issue.  [J5r  parte  the  Free- 
men  and  StalUngere  of  Sunderland, 
Ex  parte  the  Bishop  of  I>urham\ 

184 

2.  A  corporation  having  under  an 
Act  of  Parliament  right  to  take 
land  for  the  purpose  of  certain 
public  works,  eave  notice  to  the 
owner  of  the  inheritance,  of  an  in- 
tention to  take  it.  They  then  en- 
tered regularly  upon  the  land  for 
the  purpose  of  surveys,  &c.,  and 
afterwards  their  contractors,  with- 
out the  knowledge  of  the  corpora- 
tion, but  with  the  assent  of  the 
occupying  tenants,  brought  some 
waggons  and  rails,  and  other  im- 
plements on  the  land,  and  there 
left  them,  but  did  not  commence 
the  works,  or  do  any  damage.  This 
was  done  without  obtaining  the 
assent  of  the  plaintiff,  but  it  be- 
came known  to  his  agent  in  the 
end  of  December.  In  the  begin- 
ning of  the  following  February, 
without  any  previous  communica- 
tion with  the  defendants,  he  filed 
his  bill  for  an  injunction  to  restrain 
them  from  allowing  the  wafi;gons, 
&c.  to  remain  on  the  land/ and 
from  taking  possession  of  the  land, 
until  they  had  complied  with  the 
provisions  of  the  Lands  Clauses 
Consolidation  Act.  Held,  that 
though  the  corporation  were  bound 
by  the  acts  of  their  contractors, 
the  acts  done  were  not  a  taking 
possession  within  the  meaning  of 
the  Act,  and  the  bill  was  impro- 
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perly  filed.     [Sieuidish  v.  Mayor, 
^•c.  of  Liverpool]       .     •     .     ,     1 

LAPSE  OF  TIME. 

A  renewable  leasehold  for  lives  was 
Tested  in  A.  in  trust  for  B.  for  life, 
with  remainders  in  the  events  that 
happened  to  C.  and  his  heirs. 
Afterwards,  on  the  marriage  of  B., 
a  settlement  was  made  (on  the 
construction  of  which  it  was  doubt- 
ful whether  the  leasehold  passed) 
on  B.  for  Ufe,  remainder  to  the 
sons  of  that  marriage  in  tail  under 
which  D.  would  be  entitled.  The 
lease  being  still  subsisting  in  A.,  B. 
took  a  renewal  in  his  own  name, 
without  noticing  the  trust,  and 
after  the  death  of  B.,  D.  entered 
and  took  a  renewal  in  his  own 
name,  and  the  property  continued 
to  be  enjoyed  by  him  and  those 
claiming  under  him  for  a  time  much 
beyond  the  period  of  limitation, 
and  more  than  twenty  years  before 
the  commencement  of  a  suit  by 
those  claiming  under  C.  D.  on 
his  marriage  assigned  the  leasehold 
to  the  trustees  of  his  marriage  set- 
tlement, and  they  were  enjoyed  ac- 
cordingly until  the  filing  of  the 

'  bill.  The  transactions  relating  to 
the  deed  on  the  construction  of 
which  the  doubts  arose  took  place 
sixty-two  years  before  the  filing  of 
the  bill,  which  was  not  filed  till 
after  all  the  persons  who  could  have 
explainejl  those  transactions  were 
dead;  there  was  much  ground  for 
believing  that  the  parties  had  in- 
tended the  deed  to  include  the 
leaseholds.  Held,  firstly,  that  as- 
suming the  possession  of  D.  and 
those  claiming  under  him  to  have 
been  originally  wrongful,  he  and 
they  were  not  express  trustees  within 
the  25th  section  of  the  Statute  of 


Limitations,  and  might  set  up  the 
Statute  as  a  bar.  Secondly,  that 
even  if  there  had  been  an  express 
trust,  those  claiming  under  the  set- 
tlement by  D.,  could  as  parchasers 
set  up  the  statute.  [^Petre  v.  Pe- 
ire] 371 

LEGACY. 

1 .  A  testatrix  directed  a  sum  which  she 
said  she  owed  to  A.  and  B ,  on  her 
promissory  note,  and  her  other 
debts,  to  be  paid.  She  directed 
the  residue  of  her  estate  to  be  ap- 
plied towards  establishing  a  school 
in  connection  with  a  certain  chapel 
for  the  time  being,  and  "  to  pay  the 
same  over  to  the  treasurer  for  the 
time  being,  of  such  school,  now  or 
hereafter  io  he  built '^  The  testa- 
trix did  not  in  fact  owe  the  moaej 
to  A.  and  B.,  but  intended  it  to  he 
held  by  them  on  a  secret  trust  for 
the  use  of  the  existing  chapel.  She 
did  not  tell  them  of  this  in  her  life- 
time, but  told  her  executor;  and 
A.  and  B.  never  knew  of  the  in- 
tention till  after  the  testatrix's 
death.  Held,  on  the  question  of 
the  validity  of  the  residuary  gif^f 
that  it  was  not  good  even  as  to  the 
personal  estate,  as  it  would  be  a 
due  execution  of  the  trust  to  devote 
the  money  to  building  a  school- 
house.  [Longotaffy^  Renmion\  28 

2.  A  testator  gave  to  his  sons  certain 
real  estates,  with  power  to  appoint 
to  any  woman  they  might  respec- 
tively marry,  a  jointure  in  bar  of 
do^er.  Held,  that  an  appoiotnent 
under  this  power  was  a  gifl  within 
the  45th  Geo.  III.  c.  28,  and  liable 
to  legacy  duty.  \Sweeiing  ▼• 
Sweeting] 331 

3.  An  infant's  legacy  of  small  amoont 
paid  to  the  father  under  special 
circumstances,     f  Walsh  v.  WnUk] 
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LEGACY  DUTY. 
See  Legacy^  2. 

LIMITATION  OF  TETJSTS. 

A  renewable  leasehold  for  lives  was 
Tested  in  A.  in  trust  for  B.  for  life, 
with  remainders  in  the  events  that 
happened  to  C.  and  his  heirs. 
Afterwards,  on  the  marriage  of  B., 
a  settlement  was  made  (on  the  con- 
struction of  which  it  was  doubtful 
whether  the  leasehold  passed)  on 
B.  for  life^  remainder  to  the  sons 
of  that  roarrii^  in  tail,  under  which 
D.  wopld  be  entitled.  The  lease 
being  still  subsisting  in  A.,  B.  took 
a  renewal  in  his  own  name,  without 
noticing  the  trust,  and  after  the 
death  of  B.,  D.  entered,  and  took 
a  renewal  in  his  own  name,  and  the 
property  continued  to  be  enjoyed 
by  him  and  those  claiming  under 
him  for  a  time  much  beyond  the 
period  of  limitation,  and  more  than 
twenty  years  before  the  commence- 
ment of  a  suit  by  those  claiming 
under  C.  D.  on  his  marriage,  as- 
signed the  leasehold  to  the  trustees 
of  his  marriage  settlement,  and 
they  were  enjoyed  accordingly  until 
the  filing  of  the  bill.  The  trans- 
actions relating  to  the  deed,  on  the 
construction  of  which  the  doubts 
arose,  took  place  sixty-two  years 
before  the  filing  of  th%  bill,  which, 
was  not  filed  till  after  all  the  per- 
sons who  could  have  explained 
those  transactions  were  dead ;  there 
was  much  ground  for  believing  that 
the  parties  had  intended  the  deed 
to  include  the  leaseholds.  Held, 
firstly,  that  assuming  the  posses- 
sion of  D.  and  those  claiming  under 
him  to  have  been  originally  wrong- 
ful, he  and  they  were  not  express 
trustees  within  the  twenty-fifth  sec- 


tion of  the  Statute  6f  Limitations, 
and  might  set  up  the  statute  as  a 
bar.  Secondly,  that  even  if  there 
had  been  an  express  trust,  those 
claiming  under  the  settlement  by 
D.  could,  as  purchasers,  set  up  the 
statute.     [Peire  r.  Petre]  .     371 

MASTEE'S  ABOLITION   ACT. 

The  forty-second  section  of  the  Mas- 
ters in  Chancery  Abolition  Act  (15 
&  1 6  Vict.  c.  80)  does  not  authorize 
the  Court  to  delegate  to  the  Master 
the  power  of  calling  in  scientific  aid. 
But  where,  before  the  Act,  a  com- 
plicated claim  for  a  debt  requiring 
such  aid  had  been  referred  to  the 
Master,  and  liberty  had  been  given 
to  the  claimant  to  bring  an  action, 
as  it  appeared  that  such  action,  if 
brought,  must  go  to  arbitration, 
the  Court  ordered  the  matter  to  be 
disposed  of  in  chambers,  where  the 
judge  would  call  in  such  scientific 
aid  as  he  should  think  fit.  [IGld' 
may  v.  Lord  Methuevi]    •     .     21(i 

MOETMAIN. 

A  testatrix  directed  a  sum  which  she 
said  she  owed  to  A.  and  B.,  on  her 
promissory  note,  and  her  other 
debts,  to  be  paid.  She  directed  the 
residue  of  her  estate  to  be  applied 
towards  establishing  a  school  in 
connection  with  a  certain  chapel 
for  the  time  being,  and  "to  pay 
the  same  over  to  the  treasurer  for 
the  time  being  of  such  school,  now 
or  hereafter  to  be  built,"  The  tes- 
tatrix did  not  in  fact  owe  the  money 
to  A.  and  B.,  but  intended  it  to  be 
held  by  them  on  a  secret  trust  for 
the  use  of  the  existing  chapel. 
She  did  not  tell  them  of  this  in 
her  hfetime,  but  told  her  execu- 
tor ;  and  A.  and  B.  never  knew  of 
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the  intention  till  after  the  testa- 
trices death.  Held,  on  the  question 
of  the  validity  of  the  residuary 
giftj  that  it  was  not  good  even  as  to 
the  personal  estate,  as  it  would  be  a 
due  execution  of  the  trust  to  devote 
the  money  to  building  a  school- 
house.    [Long9taffy.  RennUovil  28 

NUISANCE. 

A  bill  was  filed  by  a  married  woman 
in  respect  of  her  separate  property, 
alleging  a  nuisance  by  reason  of  a 
noisy  trade,  which  destroyed  her 
rest  and  depreciated  the  value  of 
her  property.  The  evidence  as  to 
the  nuisance  was  conflicting,  and 
no  action  had  been  brought.  Held, 
that  the  nuisance,  if  there  was  one, 
was  not  irremediable,  but  capable 
of  compensation  by  damages,  and 
there  could  be  no  injunction  till 
the  right  was  established  at  law. 
And  temble,  that  in  respect  of  the 
mere  personal  nuisance,  the  wife 
could  not  sue  alone,  and  that,  as 
to  mere  depreciation  of  her  pro- 
perty, she  could  not  maintain  a 
bill,  as  that  would  not  amount  to  a 
nuisance.     IfFhite  y.  Cohen]    312 

OFFICIAL  MANAGER. 

Rule  as  to  costs  of  an  official  mana- 
ger appealing  without  sufficient 
ground.  [In  the  Matter  of  the 
Winding-up  Acts  1848  and  1849, 
and  of  the  Wolverhampton,  Chea- 
ter^  and  Birkenhead  Junction  Rail- 
way  Company,  Ex  parte  Boherte] 

204 
ORDERS. 

1 .  The  67th  and  68th  Orders  of  1845, 
apply  to  an  application  to  the 
Court,  as  well  as  to  an  application 
to  the  Master.  A  motion  for  leave 
to  amend,  by  striking  out  the  name 


of  a  plaintiiF  and  making  him  a 
defendant,  must  be  supported  by 
the  affidavits  required  by  the 
67th  and  68th  Orders  of  1845. 
[McLeod  V.  Lyttleton]  ...  36 
2.  In  a  cause  at  issue  before  the 
Orders  of  7th  August  1852,  the 
parties  in  July  1852  agreed  to  post- 
pone publication  till  the  2nd  No- 
vember, on  the  ground  that  the  new 
practice  would  then  come  into  ope- 
ration. The  case  was  one  in  which 
it  was  not  clear,  bat  probable,  thtt 
oral  examination  might  be  the 
most  effective.  Held,  that  the 
postponement  of  publication  wss 
not  an  agreement  to  adopt  the  new 
practice,  but  in  the  absence  of  special 
reasons  to  the  contrary,  there  being 
a  probability  of  advantage  in  apply- 
ing the  new  practice,  it  ought,  ac- 
cording to  the  intention  of  the  Act, 
to  be  applied.  [Howards.  How- 
ard]          239 

ORDER  AND  DISPOSITION. 

Sloper,  in  1833,  mortgaged  certain 
real  estate  Co  Sievewright,  with  a 
power  of  sale,  under  which  the 
property  was  sold  in  1 842  to  a  pur- 
chaser who  transferred  his  contract 
to  Sievewright.  There  was  a  ba- 
lance after  paying  off  Sievewright, 
and  there  being  accounts  between 
Sloper  and  Matthews,  this  balance 
was  placed  under  a  deed  of  25th 
June  1842,  in  the  hands  of  tms- 
tees,  to  be  dealt  with  by  arbitration 
between  Sloper  and  Matthews.  In 
1 834,  Sloper  had  made  an  equitable 
mortgage  of  the  property  to  Mat- 
thews. In  January,  1840,  Mat- 
thews deposited  these  deeds  with 
Waldron  the  plaintiff,  by  way  rf 
equitable  mortgage.  In  April  1842, 
Matthews  applied  to  the  pUuntiff 
for  the  loan  of  the  deeds,  telling 
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him  he  wanted  them  to  enable  the 
purchase  to  be  completed,  and  pro- 
mising to  return  them  forthwith. 
He  did  not  return  them  forthwith, 
and  the  plaintiff  never  applied  to 
have  the  deeds  back  for  more  than 
four  years.  In  May  1843,  Mat- 
thews deposited  the  deeds,  by  way 
of  mortgate,  with  Pinckney,  who 
now  held  them.  In  1846,  Mat- 
thews became  bankrupt.  Waldron 
filed  his  claim  to  be  treated  as  first 
incumbrancer,  and  to  have  the  ba- 
lance in  the  hands  of  the  trustees 
of  the  deeds  of  1842  paid  to  him. 
The  Court  expressed  an  opinion 
that  the  real  estate  being  converted 
into  personalty  before  the  bank- 
ruptcy, the  right  of  Matthews  was 
merely  a  right  to  receive  a  certain 
sum  of  money,  and  that,  no  notice 
having  been  given  by  the  plaintiff 
or  the  holder  of  the  deeds  to  the 
trustees,  the  right  to  receive  the 
money  remained  in  the  order  and 
disposition  of  Matthews,  and  passed 
to  his  assignees.  This  point  did 
not,  however,  arise  for  express  de- 
cision.    [fFaidron  v.  Sloper]    193 

PAETIES. 

1.  A  bill  by  one  member  of  a  com- 
pany on  behalf  of  himself  and  all 
others,  except  the  defendimts, 
praved  an  account  of  the  receipts 
and  payments  of  the  defendants  on 
behalf  of  the  company,  and  the 
payment  of  what  should  be  found 
due  to  the  plaintiff.  It  appeared 
that  there  were  circumstanceswhich 
made  the  interest  of  some  of  the 
persons  purporting  to  be  repre- 
sented by  the  plaintiff  different 
from  his.  Hela,  that  this  case 
was  within  the  49th  section  of  the 
15  &  16  Vict.  c.  86;  and  the 
Court  could  treat  the  absent  plain- 
tiffs as  defendants,  and  determine 


whether  a  decree  should  be  made ; 
and  accordingly  decreed  an  account, 
giving  liberty  to  certain  sharehold- 
ers to  attend  the  proceedings  in 
chambers.  [Clements  v.  BoweB  and 

otheri] 684^ 

2.  A  bill  was  filed  against  A.  and 
others,  to  set  aside  a  deed  of  assign- 
ment bv  the  plaintiff,  to  some  of 
the  defendants,  for  fraud.  The 
answer  stated  a  subsequent  deed 
by  which  the  plaintiff  had  assigned 
all  her  interest  in  the  property  to 
B.,  C.  and  D.,  in  trust  for  creditors, 
and  submitted  that  they  ought  to 
be  parties.  The  plaintiff  made 
them  parties  by  amendment,  alleg- 
ing, but  not  proving,  that  they  were 
out  of  the  jurisdietton,  in  Scotland, 
and  brought  on  the  cause  to  a  hear- 
ing without  bringing  them  before 
the  Court.  Held,  that  the  plain- 
tiff havii^  made  them  parties,  they 
ought  to  be  before  the  Court,  if  not 
out  of  the  jurisdiction  \  and  as  to 
their  being  out  of  the  jurisdiction,  if 
they  were  so  in  fact,  being  only  in 
Scotland,  the  plaintiff  ought  to  have 
served  them.  [Afooefte  v.  Bannu- 
ter] 514 

PBESONAL  EBPEESENTA- 
TIVE. 

The  44th  section  of  the  15  &  16 
Vict.  c.  86,  does  not  apply  to  the 
case  where  the  estate  to  which  it  is 
desired  to  appoint  a  representative 
is  the  estate  being  administered  by 
the  Court.  A.  died  in  a  colony, 
and  made  colonial  representatives, 
and  bequeathed  his  residue  to  B., 
who  afterwards  died.  B.'s  repre- 
sentative received  from  A.'s  colo- 
nial representatives  his  residue. 
The  representative  of  B.  was  also 
a  creditor  of  A.  Held,  that  in  a 
creditor's  suit,  the  representative 
of  B.   could  not  be  compelled  to 
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bring  into  Court  the  money  8o  paid 
to  him  bj  A.'s  colonial  representa- 
tives.    [Silver  v.  Stein]     .     .  295 

PIRACY. 

The  first  edition  of  a  work  of  compi- 
lation was  published  before  the  5  8b 
6  Vict.  c.  45 ;  several  editions  of  it 
were  published  after  this  Act  and 
not  registered.  Held,  that  as  to  so 
much  of  the  matter  contained  in 
the  original  edition  as  was  contain- 
ed in  the  subsequent  ones,  the  owner 
might  sue  although  those  subse- 
quent editions  were  not  registered, 
but  as  to  the  new  matter  the  sub- 
sequent editions  were  books  which 
ought  to  be  registered,  and  the 
owner  could  not  sue  for  infringe- 
ment on  that  point.  If  a  foreigner 
translates  an  English  work,  and 
then  an  Englishman  retranslates 
that  foreign  work  into  English,  that 
would  be  an  infringement  of  the 
original  copyright.  Grounds  on 
which  fairness  or  unfairness  in  the 
use  of  a  previous  work  is  to  be  de- 
termined.  [Murray  v,  Bo^^  353 

PLEADING. 

1.  A  bill  alleged  the  plaintiff  to  be 
entitled  under  wills  which  it  set 
out,  as  tenant  in  tail ;  it  alleged  that 
the  defendants  claimed  under  the 
same  will  as  tenants  in  fee.  The 
question  as  raised  by  the  pleading 
was  one  of  pure  construction  of 
these  wills.  The  bill  also  alleged 
the  plaintiff's  pedigree  as  tenant  in 
tail.  The  answer  ignored  the  pedi- 
gree but  admitted  the  possession  of 
documents  tending  to  evidence  that 
pedigree.  Held,  that  the  plaintiff 
was  entitled  to  production  of  them. 
A  bill  alleged  that  A.  left  B.  his 
niece  and  C.  his  ffreat  nephew  his 
co-heirs,  who  thereupon  became  the 
right  heirs  and  issue  in  tail  of  D. 


Held,  that  this  was  a  sdficieiitly 
certain  allegation  of  the  title  of  B. 
and  C,  as  such  co-heirs  and  issue  in 
tail,  claiming  through  A.  [Wriffkt 
V.  Femon']       ..     ...     344 

2.  A  bill  by  one  member  of  a  com- 
pany on  behalf  of  himself  and  all 
others  except  the  defendants,  pnj- 
ed  an  account  of  the  receipts  and 
payments  of  the  defendants  on  be- 
half of  the  company,  and  the  pBj- 
ment  of  what  should  be  found  due 
to  the  plaintiff.  It  appeared  that 
there  were  circumstances  which 
made  the  interest  of  some  of  the 
persons  purporting  to  be  represent- 
ed by  the  plaintiff  different  from 
his.  Held,  that  this  case  was  with- 
in the  49th  sect  of  the  15  &  16 
Vict.  c.  86,  and  the  Court  codd 
treat  the  absent  plaintiff^  as  defen- 
dants, and  determine  whether  a  de- 
cree should  be  made,  andaocordioglj 
the  Court  decreed  an  account  giviog 
liberty  to  certain  shareholders  to 
attend  the  proceedings  in  chambers. 
[Clemente  v.  Bowes  and  otheri]  684 

3.  A  lease  was  granted  by  A.  to  two 
partners,  the  covenants  being  only 
joint  at  law.  Bill  filed  by  the  re- 
presentative of  one  of  the  lessees 
deceased  against  the  lessor,  alleging 
that  the  lessor  claimed  to  have  t 
right  under  the  covenants  against 
the  plaintiff,if  a  breach  should  arise, 
and  praying  merely  a  declaration 
that  the  defendant  had  no  right 
A  demurrer  to  this  bill  was  alloired 
notwithstanding  the  15  &  16  Vict 
c.  86.  s.  50.  The  meaning  oHhtt 
section  is  only  to  remove  the  objec- 
tion that  a  plaintiff  who  might  hare 
consequential  relief,  prays  merelj  t 
declaration  of  his  right.  It  did 
not  mean  to  entitle  a  person  Co  hare 
a  declaration  as  to  a  claim  which 
may  be  made  by  another  nnder 
circumstances  which  may  or  ma; 
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not  happen.    [Jaekson  y.  Tumley] 

617 

4.  A  bill  was  filed  against  A.  and 
others,  to  set  aside  a  deed  of  as- 
signment by  the  plaintiff  to  some 
of  the  defendants,  for  fraud.  The 
answer  stated  a  subsequent  deed, 
by  which  the  plaintiff  had  assigned 
all  her  interest  in  the  property  to 
B.»  C,  and  D.,  in  trust  for  creditors, 
and  submitted  that  they  ought  to 
be  parties.  The  plaintiff  made 
them  parties  by  amendment,  al- 
leging, but  not  proving,  that  they 
were  out  of  the  jurisdiction,  in  Scot^ 
land,  and  brougnt  on  the  cause  to  a 
hearing,  without  bringing  them  be- 
fore the  Court.  Held,  that  the 
plaintiff  having  made  these  par- 
ties, they  ought  to  be  before  the 
Court,  if  not  out  of  the  jurisdiction: 
and  as  to  their  being  out  of  the 
jurisdiction,  if  they  were  so  in  fact, 
being  only  in  Scotland,  the  plaintiff 
ought  to  have  served  them.]  Moodie 
y.  Bannister] 514 

5.  A  bill  was  filed  by  A.  and  his  wife, 
alleging  title  in  respect  of  the  wife's 
estate  tail.  The  defendant  demur- 
red for  want  of  equitjr.  While  the 
demurrer  was  standing  for  argu- 
ment, the  wife  died,  and  then  A. 
filed  a  supplemental  bill,  alleging  a 
disentailing  deed  before  the  date  of 
the  origincd  bill  under  which  deed 
A.  claimed  in  fee.  Held,  that  in 
this  state  of  things  the  demurrer 
could  not  be  heard ;  that  such  an 
alteration  of  the  record  was  not 
properly  the  subject  of  either  sup- 
plemental bill,  or  of  original  bill 
in  the  nature  of  a  supplemental 
bill,  or  of  a  bill  of  revivor,  nor 
properly  of  amendment ;  but  the 
original  bill  ought  to  have  been 
left  to  take  its  course,  and  a  new 
bill  filed  stating  the  real  title. 
IWrigkt  V.  Frniow]     ...     68 


6.  A  bill  was  filed, alleging  that,  by  the 
custom  of  the  manor  money  pay- 
ments were,  and  had  from  time  im- 
memorial been  due  and  payable  in 
lieu  of  heriots  and  reliefs  ;  that  the 
plaintiffs  were  entitled  to  distrain, 
and  that  by  reason  of  confusion  of 
boundaries  they  could  not  distrain, 
but  no  custom  of  distraining  was  in 
express  terms  alleged.  Held,  on 
demurrer,  that  the  bill  could  not  be 
sustained ;  that  where  money  pay- 
ment is.  due  in  lieu  of  heriots  and  re- 
lief by  the  custom,  there  must  be  also 
a  custom  of  distress,  and  the  custom 
must  be  alleged  positively,  and  not 
merely  by  inference.  [Mayor  of 
Basingatoke  v.  Lord  Bolton]     270 

7.  A  bill  was  filed  by  a  married 
woman  in  respect  of  her  separate 
property,  alleging  a  nuisance  by 
reason  of  a  noisy  trade  which  de** 
stroyed  her  rest  and  depreciated 
the  value  of  her  property.  The 
evidence  as  to  the  nuisance  was 
conflicting,  and  no  action  had  been 
brought.  Held,  that  the  nuisance, 
if  there  was  one,  was  not  irremedi- 
able, but  capable  of  compensation 
by  damages,  and  there  could  be  no 
injunction  till  the  right  was  estab- 
lished at  law.  And  semble,  that  in 
respect  of  the  mere  personal  nui- 
sance the  wife  could  not  sue  alone, 
and  that,  as  to  mere  depreciation  of 
her  property,  she  could  not  main- 
tain a  bill,  as  that  would  not  amount 
to  nuisance.      [White  v.  Cohen] 

312 
POWEES. 

1 .  A.  had  a  general  power  of  appoint- 
ment by  deed  or  will.  She  made 
an  appointment  by  deed,  reserving 
power  to  revoke  and  to  make  any 
new  appointment  by  deed.  She 
repeated  this  process  twice,  and 
then  by  a  deed-poll  she  revoked 
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the  preceding  appomtment,  but 
mftde  no  new  appointment.  After- 
wards, by  will  she  pniported  to 
appoint  on  trust  to  sell.  Held,  that 
the  first  deed  exhausted  and  de- 
8troyed4he  original  power ;  and  no 
new  appointment  being  made  bj 
the  deed-poll,  and  no  new  power 
of  appointment  bj  will  having  been 
reserved,  there  was  no  power  to  ap- 
point by  will,  and  the  appointment 
on  tmst  to  sell  was  bad.  [Ihatu 
T.  Saunders] 415 

2.  General  propositions  concerning 
the  nature,  exercise,  and  exhaus- 
tion of  a  general  power  to  appoint 
by  deed  or  will,  and  concerning 
powers  of  revocation  and  new  ap- 
pointment.  [Evans  v.  JSvans]  654 

3*  A  marriage  settlement  comprised 
a  sum  of  20,000/.  South  Sea  An- 
nuities, 7000/.  £3  per  Cent.  Re- 
duced, and  3150/.  New  £4  per 
Cents. ;  also  certain  shares  in  a 
company,  and  54,000  French 
rentes.  These  were  settled  on  trust 
to  raise  an  annuity  of  500/.  for  the 
life  of  the  wife,  for  her  separate 
use,  subject  thereto  for  the  husband 
and  wife  for  their  joint  Uves;  if 
the  wife  should  predecease  her  hus- 
band, then,  on  trust  to  raise  3000/ , 
over  which  a  general  power  of  ap- 
pointment was  given  to  the  wife, 
and  as  to  the  rest,  after  the  death 
of  the  wife  so  predeceasing  her 
husband,  for  him  for  life,  and  after 
his  death  in  trust  for  all  and  every 
or  such  one  or  more  exclusively  of 
the  other  or  others  of  the  relations 
in  blood  to  the  said  Sarah  Harvey 
(the  wife)  at  the  time  of  her  de- 
cease within  the  eighth  degree  of 
consanguinity  to  her,  at  such  age, 
day,  or  time,  or  respective  ages, 
days,  or  times,  and,  if  more  than 
one,  in  such  shares  and  proportions, 
and   with  such  annual   sums    of 


mmey  andfkture,  or  eMeeui^ry^or 
other  trusts  being  for  the  benefit  of 
the  said  relations  in  blood  of  the 
said  Sarah  Harvey  within  the  de- 
gree  aforesaid  {or  some  one  of  them), 
and  in  such  manner  as  the  said 
Sarah  Harvey  should^  notwith- 
standing her  coverture^  by  her  tost 
will  and  testament  in  writing,  or 
any  codicil  or  eodieils  in  wriUng, 
or  any  writing  or  writings  in  the 
nature  of,  or  purporting  to  be  a 
will  or  eodieil,  to  be  signed  and 
published  by  her  in  the  presence  of 
and  to  be  attested  hy  two  or  more 
credible  witnesses,  direct  or  ap- 
point, and  in  defamlt  of  such  direc- 
tion or  appointment,  and  so  far  as 
any  such  direction  or  appointment 
should  not  extend,  in  trust  for  such 
person  or  persons  as,  under  the  sta- 
tute  for  the  Distribution  of  the 
Effects  of  Intestates  would,  at  the 
decease  of  the  said  Sarah  Harvey 
have  become  entitled  thereto  as  her 
next  of  kin,  in  case  the  said  Archi- 
bald Morrison  (the  husband)  had 
died  in  her  lifetime,  and  she  had 
died  possessed  thereof,  his  widow, 
and  intestate.  The  settlement  also 
comprised  certain  plate,  linen,  china, 
&c.,  over  which  a  general  power  of 
appointment  was  given  to  the  wife, 
to  take  effect  after  the  death  oi  the 
husband.  It  comprised  also  cer- 
tain shares  in  a  public  library,  and 
tickets  of  admission  to  a  theatre, 
and  jewellery,  &c. ;  and  as  to  these, 
the  settlement  gave  to  the  wife  a 
general  power  of  gift  and  appoint- 
ment, either  during  her  life  or  after 
her  death,  as  well  as  over  what  she 
should  save  out  of  her  separate  in- 
come. The  wife  died  many  years 
before  her  husband.  By  her  will 
she  said :  — "  I  do,  by  virtue  of  the 
power  and  authority  reserved  to  me 
m  and  by  the  deed  of  settiement, 
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mtde,  &c.y  hereby  make,  pablish, 
and  declare  this  my  last  will  and 
testament  in  manner  and  form  fol- 
lowing, that  is  to  say."  She  then 
referred  particularly  to  the  power 
to  dispose  of  3000^.,  and  made  a 
disposition  of  a  great  part  of  it. 
She  gave  to  her  husband  for  life 
all  the  benefit  of  her  shares  in  the 
public  library^  of  her  admission  to 
the  theatre,  and  of  her  books.  Af- 
ter his  death,  she  disposed  of  these 
things  to  various  persons ;  she  dis- 
posed also  of  her  jewels,  china,  and 
other  things;  and  her  will  con- 
cluded as  follows: — "And  after 
payment  of  mj  just  debts,  funeral 
expenses,  the  charges  of  proving 
this  mj  will,  and  of  carrying  the 
trusts  thereof  into  execution,  I  di- 
rect and  appoint,  give  and  be- 
queath, after  the  decease  of  my 
said  husband,  all  the  rest,  residue, 
and  remainder  of  my  monies  and 
other  my  personal  estate,  of  what- 
ever description  the  same  may  be, 
unto  and  «mongst  all  and  every 
the  daughters  of  my  said  brother 
John  Hervey,  the  said  Charles  Day, 
and  Louisa  Day,  the  children  of 
my  deceased  niece,  and  the  two 
daughters  of  mv  said  brother 
Charles  Savile  Onley,  or  to  such  of 
them  as  shall  be  living  at  my  hus- 
band's death,  and  to  the  issue  of 
such  of  them  as  shall  then  happen 
to  be  dead,  to  be  equally  divided 
amongst  them,  share  and  share 
alike.  But  it  is  my  will  that  the 
said  Charles  Day  and  Louisa  Day, 
and  the  children  of  any  other  of 
of  my  nieces  who  may  be  dead, 
shall  only  be  entitled  to  the  share 
in  the  said  residue  which  his  or  her 
mother  would  have  had  if  living  at 
the  death  of  my  said  husband.  And 
further,  it  is  my  will  that  the  shares 
of  each  of  my  said  nieces  of  the 


residue  of  my  personal  estate  ahall 
be  placed  and  continue  out  at  inte- 
rest by  my  surviving  executor,  his 
executors  or  administrators,  on  go- 
vernment or  real  security,  during 
the  respective  lives  of '  my  said 
nieces ;  and  the  dividends  or  inte- 
rest on  each  share,  as  the  same 
shall  from  time  to  time  become 
due,  shall  be  paid  to  each  of  my 
nieces  during  ner  life,  on  h&r  own 
receipt,  for  her  own  sole  and  sepa- 
rate use,  and  not  to  be  subject  to 
the  debts  or  control  of  her  presciat 
or  any  future  husband.  And  as  to 
the  ware  of  my  niece  Caroline 
Onley,  I  will  and  desire  that  the 
same  shall,  after  her  decease,  be 
paid  to  all  my  other  nieces  who 
shall  be  living  at  the  decease  of  the 
said  Caroline  Onley,  and  to  the 
issue  of  such  of  them  as  shall  then 
happen  to  be  dead,  equally,  share 
and  share  alike ;  but  the  issue  of 
any  deceased  niece  is  only  to  be 
entitled  to  the  share  which  his  or 
their  mother  would  have  had  if 
living  at  the  decease  of  the  said 
Caroline  Onley ;  and  afler  the  death 
of  each  of  mv  other  nieces,  I  direct 
that  the  dividends  and  interest  of 
her  share  shall,  if  she  die  married, 
be  paid  to  her  husband  during  hb 
life,  for  his  own  use.  And  I  fur- 
ther will  and  direct  that,  after  the 
several  deceases  of  my  said  last- 
mentioned  nieces,  or  their  respec- 
tive husbands,  that  the  share  of 
each  of  the  said  last-mentioned 
nieces  shall  be  paid  to  her  child, 
children,  or  grandchildren,  or  any 
other  relation  in  blood  to  my  said 
niece,  in  such  parts  and  propor- 
tions, manner  and  form,  as  she 
may  by  her  last  will  and  testament, 
duly  executed,  and  which  she  shall 
have  power  to  make,  notwithstand- 
ing her  coverture,  give  and  be- 
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qneath  tlie  same,  and,  in  default 
thereof,  then  unto  the  next  of  kin 
in  blood  of  mj  said  niece,  accord- 
ing to  the  Statute  of  Distribution 
of  Intestates'  Personal  Estates." 
Held,  first,  that  the  will  was  an 
execution  of  all  the  powers  to  ap- 
point each  portion  of  property  com- 
prised in  the  settlement.  Secondly, 
that  the  appointment  in  favour  of 
the  daughters  of  John  Harrey  was 
not  void  ab  initio,  because  it  might 
comprise  persons  not  living  at  the 
death  of  the  testatrix  and  within 
the  eighth  degree,  nor  did  it  be- 
eome  void  in  Mo,  because  it  did 
in  fact,  at  the  time  of  distribution, 
include  such  persons,  but  that  it 
was  good  pro  tanto.  Thirdly,  that 
the  attempted  limitation  to  the 
husbands  of  the  nieces  was  bad, 
as  thev  were  strangers;  and  the 
limitations  to  their  children,  grand- 
children, or  other  relations  in  blood, 
was  void  for  remoteness.  Fourth- 
ly, that  the  attempt  to  cut  down 
the  estate  given  to  the  nieces  in  the 
first  instance  failing,  the  attempted 
remainders  over  did  not  go  as  un- 
appointed  to  the  next  of  kin,  but 
failed  wholly,  and  left  absolute  in- 
terests subsisting  in  the  nieces. 
[JETurrcy  v.  Straeey]  ...  73 
4.  Testator  gave  property  to  his  trus- 
tees, upon  trust  to  pay,  distribute, 
and  divide  equally  between  his 
daughters,  naming  them,  to  be 
paid  and  assured  to  them  as  they 
should  attain  the  age  of  twenty* 
one,  or  be  married  under  that  age 
with  the  consent  of  his  tmstees. 
Proviso,  that  if  they  should  marry 
with  the  consent  of  bis  trustees,  he 
empowered  the  trustees  to  pay  the 
shares  at  the  times  of  such  mar- 
riages, or  at  their  discretion  to 
settle  the  same.  There  was  a  power 
of  maintenance,  and  gifts  over  as 


between  the  daughters  on  dying 
unmarried  under  tweoty-one,  and 
if  all  the  daughters  should  die  un- 
der twenty-one  unmarried,  and  witb- 
out  leaving  issue,  then  over.  Held, 
that  the  trustees  had  no  power  to 
direct  a  settlement  where  one  of 
the  daughters  married  under 
twenty-one  without  consent.  [Ta^ 
lor  V.  Awim] 459 

PEACTICE. 

1.  The  67th  and  68th  Oiders  of 
1845,  apply  to  an  application  to 
the  Court,  as  well  as  to  an  appli- 
cation to  the  Master.  A  motioD 
for  leave  to  amend,  by  striking  oat 
the  name  of  a  plaintiff  and  mikvag 
him  a  defendant,  must  be  sup- 
ported by  the  affidavits  required 
by  the  67th  and  68th  Orders  o( 
1845.     [M*Leodv.  LyitUton]  36 

2.  A.  was  a  transferee  of  a  mortgage 
for  4000/.,  aiid  claimed  also  under 
a  judgment  880/.  A  bill  was 
filed  by  a  subsequent  mortgagee  to 
redeem  the  mortgage  for  4000/., 
and  for  payment  of  the  plaintiff's 
incumbrance  in  priority  over  the 
judgment  debt.  The  bill  alleged 
that  A.  had  in  his  possession  a 
deed  of  conveyance  of  the  estate  in 
which  was  a  recital  that  the  judg- 
ment debt  had  been  paid  off.  A. 
admitted  the  possession  of  the  deed 
and  set  out  a  portion  of  it,  by 
which  it  was  recited  that  the  judg- 
ment debt  was  paid  off,  bnt  he  said 
that  in  fact  this  was  only  done  for 
the  purpose  of  clearing  the  esUt^ 
and  that  he  had  taken  an  assign- 
ment of  the  debt.  Held,  that  if 
he  had  not  been  a  mort^^  ^^ 
must  have  produced  the  deed ;  and 
4000/.  having  been  paid  to  him 
without  prejudice  to  any  question 
in  the  cause,  held  that  he  could  not 
set  off  880/.  of  that  as  due  to  the 


I   N    D   K  X. 


727 


judgment  debt,  but  must  be  taken 
to  be  paid  off  as  mortgagee,  and 
therefore  liable  to  produce  the 
deed  [CkmnoekT.  Jattncey'j  .  497 

3.  Under  an  order  of  the  Court,  made 
in  a  suit  in  which  it  was  held  that  a 
judgment  was  a  chaise  on  an  eccle- 
siastical benefice,  a  receiver  was  in 
possession  of  the  funds  of  the  bene- 
fice, for  the  benefit  of  the  plaintiff, 
subject  to  a  due  provision  for  the 
service  of  the  church.  A  subsequent 
incumbrancer,  with  notice  of  the 
appointment  of  the  receiver,  issued 
a  sequestration,  and  proceeded  up 
to  publication,  but  did  not  take  or 
receive  any  funds  of  the  living. 
Held,  that  this  ought  not  to  have 
been  done  without  the  leave  of  the 
Court ;  that  it  was  an  interference 
with  the  possession  of  the  receiver, 
and  was  a  contempt.  [^Hawkins 
T.  Gaihercoiei  Hawkins  v.  Car- 
rack] ^  .     .     12 

4.  As  between  the  husband's  credi- 
tors and  the  wife,  in  respect  of  the 
wife*s  equity  for  a  settlement,  the 
Court  will,  under  circumstances, 
give  the  wife  more  than  one-half ; 
and  where  the  wife  had  been  at 
the  time  of  the  marriage  and  long 
afterwards,  in  circumstances  of 
comfort,  and  was  reduced  to  dis- 
tress by  the  husband's  embarass- 
ments,  the  Court  gave  the  costs  of 
the  petitioner  and  of  the  husband's 
assignees  out  of  the  fund,  which 
was  681/  ,--400/.  to  the  wife,  and 
the  remainder  to  the  petitioner; 
the  wife's  costs  out  of  her  own 
fund,  [The  10  4^  11  VicL  c.  96, 
and  the  Tnuts  of  Waiie'sWUl,  Ex 
parte  Pugh] 202 

5.  The  Court  has  no  power  to  order 
a  sale  under  the  48th  section 
of  the  Chancery  Improvement 
Act  on  interlocutory  application, 
but  only  where    before  the  Act 


foreclosure  might  have  been  de- 
creed.    \Wayn\.Lewis\     .     487 

6.  On  a  bill  to  set  aside  a  deed,  filed 
by  one  plaintiff  only,  praying  that, 
if  necessary,  it  might  be  taken  as 
on  behalf  of  creditors  generally,  it 
appeared  that  A.,  claiming  under 
the  deed,  had  a  power  of  appoint- 
ment, and  that  she  had  appointed 
under  her  power;  the  plaintiff 
moved  for  production  of  documents 
in  the  hands  of  the  trustee  of  the 
deed,  offering  to  confirm  the  ap- 
pointment of  A.  I'he  appointees 
were  not  parties.  Held,  that  the 
production  could  not  be  enforced 
m  the  absence  of  those  persons. 
[Ford  V.  Dolphin!]     ...     222 

7.  The  42nd  section  of  the  Masters 
in  Chancery  Abolition  Act  (15  & 
16  Vict.  c.  80),  does  not  authorize 
the  Court  to  delesrate  to  the  Master 
the  power  of  calling  in  scientific 
aid.  But  where,  before  the  Act,  a 
complicated  claim  for  a  debt  re- 
quiring such  aid  had  been  referred 
to  the  Master,  and  liberty  had  been 
given  to  the  claimant  to  bring  an 
action,  and  it  appeared  that  such 
action,  if  brought,  must  go  to  ar- 
bitration, the  Court  ordered  the 
matter  to  be  disposed  of  in  cham- 
bers, where  the  judge  would  call  in 
such  scientific  aid  as  he  should 
think  fit.  [Mildmay  v.  Lord  Me- 
thuen] 216 

8.  Where  a  plaintiff  at  law  being 
abroad,  has  recovered  judgment  in 
the  action,  and  the  defendant  at 
law  files  his  bill  for  an  account  and 
injunction,  and  obtains  the  com- 
mon injunction,  if  the  Court  sees, 
on  a  motion  to  dissolve  the  injunc- 
tion upon  afiidavit  before  answer, 
that  there  has  been  culpable  delay 
on  the  part  of  the  plaintiff  in 
equity,  he  will  be  ordered  to  pay 
the  money  recovered  into  Court,  or 
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the  injonctkm  w91  be  dissolved, 
whether  the  bill  was  filed  before  or 
after  verdict.  [Ander9on  v.  Noble] 

143 

9.  The  44th  section  of  15  &  16  Vict 
c.  86,  does  not  apply  to  paying 
money  out  of  Court.  \BawUn9  v, 
M'Mahon]        225 

10.  In  a  cause  at  issue  before  the 
Orders  of  7th  August,  1852,  the 
parties,  in  July  1852,  agreed  to 
postpone  publication  till  the  2nd 

i  NoTember,  on  the  ground  that  the 
new  practice  would  then  come  into 
operation.  The  case  was  one  in 
which  it  was  not  clear,  hnt probable, 
that  oral  examination  might  be  the 
most  effectiye.  Held,  that  the 
postponement  of  publication  was 
not  an  agreement  to  adopt  the  new 
practice,  but,  in  the  absence  of 
N>ecial  reasons  to  the  contrary, 
there  being  a  probability  of  ad- 
vantage in  applying  the  new  prac- 
tice, it  ouffht,  according  to  the  in- 
tention or  the  Act,  to  be  applied. 
[Howard  v.  Howard]     .     .     239 

11.  The  birth  of  one  of  a  class  en- 
titled as  such  after  the  institution 
of  a  suit  is  within  the  fifhr-second 
section  of  the  Chancery  Improve- 
ment Act,  and  justifies  an  order 
for  the  usual  supplemental  decree. 
[FullertoH  v.  Martin]     .     .     238 

12.  A  plaintiff  having  an  order  for 
himself,  his  solicitors,  and  agents, 
to  inspect  a  defendant's  documents, 
will  not  be  permitted  to  take  with 
him  another  defendant  to  assist 
him  in  inspectmg  the  documents. 
\BartleyT.Bartley]       .     .     233 

13.  Motion  for  production  of  docu- 
ments belonging  to  a  company, 
against  defendants  who  had  oeen, 
but  were  no  longer,  trustees  of  the 
company,  no  other  shareholders 
being  parties.  The  answer  ad- 
mitted the  documents  to  be  in  the 


office  of  the  company  but  not 
otherwise  in  the  possession  or  cus- 
tody of  the  defendants.  Held, 
that  production  could  not  be  en- 
forced.    [Penney  v.  Goode]      474 

14.  A  married  woman,  having  a  life 
interest  to  her  separate  use,  in  real 
estate  with  her  nusband,  cat  tim- 
ber. A  suit  was  instituted  in  one 
branch  of  the  Court,  to  carry  into 
effect  the  trusts  of  Uie  settlement. 
In  another  branch,  a  suit  was  in 
existence,  in  which  a  daim  was 
made  on  the  married  woman's  se- 
parate use  in  respect  of  the  timber 
cut.  Held,  that  in  the  first  soit 
the  Court  could  not  decide  the 
question  as  to  the  ri^ht  to  cut  the 
timber,  but  the  married  woman  se- 
curing the  value  of  the  timber  cut, 
was  allowed  her  income  pending 
the  suit.  [Staeey  v.  Sonthey]  400 

15.  The  I8th  section  of  the 
Chanceiy  Amendment  Act  does 
not  entitle  a  plaintiff  to  read  an 
affidavit  on  a  motion  to  produce 
documents  to  establish  the  posses- 
sion of  documents  not  specifically 
admitted  by  the  answer  to  be  in 
the  defenduit's  possession.  [Lamb 
V.  Orton] 414 

16.  The  44th  section  of  the 
15   &   16  Vict.  c.  86,  does  not 

to  the  case  where  the  estate 


to  which  it  is  desired'  to  appoint  a 
representative  is  the  estate  beine 
administered  by  the  Court.  A.  died 
in  a  colony,  and  made  colonial  re- 
presentatives, and  bequeathed  his 
residue  to  B.,  who  afterwards  died. 
B.'s  representative  received  from 
A 's  colonial  representatives  his 
residue.  The  representative  of  B. 
was  also  a  creditor  of  A.  Held, 
that  in  a  creditor*  a  suit,  the  repre- 
sentative of  B.  could  not  be  com- 
pelled to  bring  into  Court  the 
money  so   paid   to  him    by  A's 
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colonial    representtttives.      [Silver 

V.  Stein] 295 

17.  A  bill  alleged  the  plaintiif  to  be 
entitled,  under  wills  which  it  set 
ont,  as  tenant  in  tail ;  it  alleged  that 
the  defendants  claimed  under  the 
same  will  as  tenants  in  fee.  The 
question  as  raised  by  the  pleading 
was  one  of  pnre  construction  of 
these  wills.  The  bill  also  alleged 
the  plaintiff's  pedigree  as  te- 
nant in  tail.  The  answer  ignored 
the  pedigree,  but  admitted  the 
possession  of  documents  tending 
to  evidence  that  pedigree.  Held, 
that  the  plaintiff  was  entitled  to 
production  of  them.  A  bill  alleged 
that  A.  left  B.,  his  niece,  and  C, 
his  greai  nephew,  his  co-heirs,  who 
thereupon  became  the  right  heirs 
and  issue  in  tail  of  D.  Held,  that 
this  was  a  snfBciently  certdn  alle- 
gation of  the  title  of  B.  and  C.  as 
such  co-heirs  and  issue  in  tail  claim- 
ing through  A.  [Wriffhi  v.  Fer* 
iioit]        344 

PEECATOET  W0ED8. 

Testator  by  his  will  gave  certain 
shares  of  freehold  and  leasehold 
houses  to  his  wife, /or  her  sole  use 
and  benefit,  begging  and  request- 
ing, that  at  her  death  she  would 
give  and  bequeath  the  same  in  such 
shares  as  she  should  think  proper, 
and  unto  such  members  of  her  own 
family  as  she  should  think  most 
deserving  of  the  same.  He  gave 
her  all  his  monies  in  the  funds,  and 
all  the  money  he  might  be  entitled 
to,  for  her  sole  use  and  benefit, 
begging  and  reouesting,  that  at  her 
death  she  woula  give  and  bequeath 
what  should  be  remaining,  in  such 
sums  as  she  should  think  proper, 
unto  such  members  of  her  own  and 
his  family  that  she  should  think  most 
deserving,  and  were  entitled  to  the 


same.  He  made  a  codicil  by  which 
he  gave  in  terms  his  residuary  es- 
tate to  his  wife.  Held,  that  l>oth 
as  to  the  freehold  and  leasehold 
property  and  the  monies,  there  was 
no  trust ;  but  the  wife  took  abso- 
lutely.    [Green  v.  Mdrsden']    646 

PEBSUMPTION. 

A.  left  this  countrv  on  the  9th  of  No- 
vember, 1829.'  On  the  16th  of 
June,  1831,  his  brother-in-law  re- 
ceived a  letter  from  America  on  be- 
half of  A.,  describing  him  as  having 
changed  his  name  to  B. ;  three 
months  after  this  A.'s  wife  sent  a 
letter  to  him,  addressed  to  him  as 
B.,  by  the  hand  of  a  friend,  who 
could  not  find  him.  He  was  not 
heard  of  any  more,  and  it  did  not 
appear  that  any  other  inquiries  were 
made  by  his  family.  Held,  that  on 
this  state  of  facts,  there  was  not 
sufficient  information  to  ground 
presumption  of  death,  still  less 
of  the  particular  period  of  death. 
[Re  10  4-  11  Fiet.  c.  96,  and  the 
Trusts  of  the  WUl  of  G.  Creed] 

235 

PEINCIPAL  AND  SUEETT. 

A.,  B.,  and  C.  contracted  with  a  com* 
pany  to  execute  certain  works  on 
given  terms ;  D.  and  £.  gave  a  bond, 
as  their  sureties,  for  the  perform- 
ance of  the  contract.  A.  &  B.  re- 
tired from  the  partnership,  and  F. 
was  substituted.  Afterwards  dis- 
putes arose  between  the  company 
and  C.  and  F.  as  to  the  conduct  of 
the  works,  and  various  transactions 
took  place  by  which  the  terms  of 
the  contract  were  varied,  and  durine 
which  the  company  paid  to  C.  and 
F.  certain  monies  which  it  had  been 
agreed  originally  should  be  paid  to 
A.,  B.,  and  C— D.  and  £.,  the 
sureties,  were  no  parties  to  these 
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transactions,  and  gave  no  express 
consent^  but  they  had  been  the  so- 
licitors of  A.,  B.,  and  C.  in  the 
original  contract ;  knew  of  all  of  the 
subsequent  transactions,  and  acted 
as  the  solicitors  of  C.  and  F.,  and, 
as  such  solicitors,  prepared  many 
of  the  documents  required  for  such 
transactions.  The  company  hatine 
brought  an  action  on  the  bond 
against  the  sureties  for  breach  of 
the  contract,  they  filed  this  bill  to 
restrain  the  action.  Held,  that  the 
sureties  were  not  discharged,  and 
that  the  action  could  not  be  stoped. 
[Woodcock  V.  Oxford  and  Wor- 
cester Railway  Company]     .     521 

PEIVITY. 

Sloper,  in  1833,  mortgaged  certain 
real  estate  to  Sievewright,  with  a 
power  of  sale,  under  which  the  pro- 
perty was  sold  in  1842  to  a  pur- 
chaser, who  transferred  his  con- 
tract to  Sievewright.  There  was  a 
balance  afler  paying  off  Sievewright, 
and  there  being  accounts  between 
Sloper  and  Matthews,  this  balance 
was  placed^  under  a  deed  of  25  th 
of  June,  1842,  in  the  hands 
trustees  to  be  dealt  with  by  arbi- 
tration between  Sloper  and  Mat- 
thews.   In  1834,  Sloper  had  made 

'  an  equitable  mortgage  of  the  pro- 
perty to  Matthews.  In  January, 
1840,  Matthews  deposited  these 
deeds  with  Waldron,  the  plaintiff, 
by  way  of  equitable  mortgage.  In 
April,  1842,  Matthews  applied  to 
the  plaintiff  for  the  loan  of  the 
deeds,  telling  him  he  wanted  them 
to  enable  the  purchase  to  be  com- 
pleted, and  ^promising  to  return 
them  forthwith.  He  did  not  re- 
turn them  forthwith,  and  the  plain- 
tiff never  applied  to  have  the  deeds 
back  for  more  than  four  years.  In 
May,   1843,   Matthews   deposited 


the  deeds,  by  way  of  mortgage, 
with  Pinckney,  who  uow  held  them. 
In  1846,  Matthews  became  bank- 
rupt ;  Waldron  filed  his  claim  to 
be  treated  as  first  incumbrancer, 
and  to  have  the  balance  in  the  hands 
of  the  trustees  of  the  deeds  of  1842 
paid  to  him.  Held,  that,  as  be- 
tween Waldron,  the  plainiiff,  and 
Pinckney,  the  plaintiff  had,  by  his 
laches,  enabled  Matthews  to  com- 
mit a  fraud,  and  had  no  equity 
against  the  defendant  Pinckney. 
[WaldroHV.Sioper]  ...     193 

PEIVILEGED     COMMUNICA- 
TIONS. 

Where  it  is  sworn  that  documents  are 
confidential  communications  relat- 
ing to  the  particular  suit,  or  to 
another  suit,  which,  though  not 
actually  in  the  matter  of  the  same 
litigation,  involves  or  embraces  the 
same  issue,  they  are  privileged, 
although  they  do  not  directly  relate 
to  the  particular  suit.  [Tkoti^WH 
V.  Folk] 21 

PEODUCTION  OP  DOCU- 
MENTS. 
1 .  A  bill  alleged  the  plaintiff  to  be  en- 
titled, under  wills  which  it  set  out, 
as  tenant  in  tail ;  it  allied  that  the 
defendants  claimed  under  the  same 
will  as  tenants  in  fee.  The  ques- 
tion as  raised  by  the  pleading  was 
one  of  pure  construction  of  these 
wills.  The  bill  also  alleged  the 
plaintiff's  pedigree  as  tenant  in  tail. 
The  answer  ignored  the  pedigree, 
but  admitted  the  possession  of 
documents  tending  to  evidence  that 
pedigree.  Held,  that  the  plain* 
tiff  was  entitled  to  production  of 
them.  A  bill  alleged  that  A.  left 
B.,  his  niece,  and  C,  his  ifreat  ne- 
phew, his  co-hein  who  thereupon 
became  the  right  heirs  and  issue  in 
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tail  of  D.  Held,  that  this  was  a 
sufficiently  certain  allegation  of  the 
title  of  B.  and  C.  as  such  co-heirs 
and  issue  in  tail  claiming  through 
A.     [Wright  Y.Femak]      .     344 

2.  Motion  for  prodaction  of  docu- 
ments belonging  to  a  company, 
against  defendants,  who  had  been, 
but  were  no  longer,  trustees  of  the 
company,  no  other  shareholders 
being  parties.  The  answer  ad- 
mitted the  documents  to  be  in  the 
office  of  the  company,  but  not 
otherwise  in  the  possession  or  cus- 
tody of  the  defendants.  Held,  that 
production  could  not  be  enforced. 
[Penney  v.  Goode']     .     .     .     474 

3.  A.  was  a  transferee  of  a  mortgage 
for  4000/.,  and  claimed  also  under 
a  judgment  880/.  A  bill  was  filed 
by  a  subsequent  mortgagee  to  re- 
deem the  mortgage  for  4000/.  and 
for  payment  of  the  plaintiffs  in- 
cumbrance in  priority  CTcr  the 
judgment  debt.  The  bill  alleged 
that  A.  had  in  his  possession  a 
deed  of  conveyance  of  the  estate, 
in  which  was  a  recital  that  the 
judgment  debt  had  been  paid  off. 
A.  admitted  the  possession  of  the 
deed  and  set  out  a  portion  of  it,  by 
which  it  was  recited  that  the  judg- 
ment debt  was  paid  off,  but  he  said 
that  in  fact  this  w^s  only  done  for 
the  purpose  of  clearing  the  estate, 
and  that  he  had  taken  an  assign- 
ment of  the  debt.  Held,  that  if  he 
had  not  been  a  mortgagee  he  must 
have  produced  the  deed;  and  4000/. 
having  been  paid  to  him  without 
prejudice  to  any  question  on  the 
cause ;  held,  that  he  could  not  set 
off  880/.  of  that  as  due  to  the 
judgment  debt,  but  must  be  taken 
to  be  paid  off  as  mortgagee,  and 
therefore  liable  to  produce  the  deed. 
[Cannock  v.  Jauneey]      .     .     497 

4.  On  a  bill  to  set  aside  a  deed  filed 


by  one  plaintiff  only,  praying  that, 
if  necessary,  it  might  be  taken  as 
on  behalf  of  creditors  generally,  it 
appeared  that  A.  claiming  under  llie 
deed  had  a  power  of  appointment ; 
and  that  she  had  appointed  under 
her  power;  the  plaintiff  moved 
for  production  of  documents  in  the 
hands  of  the  trustee  of  the  deed, 
offering  to  confirm  the  appoint- 
ment of  A.  The  appointees  were 
not  parties.  Held,  that  the  pro- 
duction could  not  be  enforced  in 
the  absence  of  those  persons.  [Ford 

V.  Dolphin'] 222 

5.  The  18th  section  of  the  Chancery 
Amendment  Act  does  not  entitle  a 
plaintiff  to  read  an  affidavit  on  a 
motion  to  produce  documents  to 
establish  the  possession  of  docu- 
ments not  specifically  admitted  by 
the  answer  to  be  in  the  defend- 
ant's possession.  [Lamb  v.  Or- 
ton] 414 

EAILWAT  CLAUSES  CONSO- 
LIDATION ACT. 

A  railway  company  were  building  an 
embankment  more  than  five  feet 
above  the  level,  according  to  the 
11th  and  12th  sections  of  the  Rail- 
way Clauses  Consolidation  Act. 
They  had  not  given  the  notice  re- 
quired by  the  12th  section,  but  had 
obtained  the  consent  required  by 
the  11th.  The  Court  put  them  on 
terms  to  take  the  opinion  of  the 
Board  of  Trade,  snbmittine  to  such 
order  as  this  Court  should  ttiereafler 
make,  otherwise  an  injunction  would 
go  to  restrain  the  company  from 
proceeding  with  the  embankment. 
[Pearee  v.  Wyeomhe  Bailway 
Company] 244 

RECTIFYING  DEEDS. 

A.,  being  the  holder  of  several  poli- 
cies of  insurance  on  the  life  or  B., 
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and  being  unable  to  keep  them  up, 
entered  into  an  agreement  with  U., 
for  the  purpose  of  C.  keeping  them 
up.  The  agreement  consisted  of 
three  instruments;  first,  a  letter, 
hj  which  it  was  stated  that  C.  was 
to  pay  the  premiums,  and  to  have 
his  advances  and  interest  secured 
by  a  deposit  of  the  policies,  a  bond, 
and  an  equitable  mortgage  of  cer- 
tain estates.  No  time  was  speci- 
fied for  the  repayment  of  the  ad- 
vances and  interest.  Secondly,  a 
bond  for  6000/.,  referring  to  the 
letter  for  repaying  the  advances  and 
interest  at  the  expiration  of  tix 
months  from  the  death  of  B. 
Thirdly,  an  agreement,  also  refer- 
ring to  the  letter  and  to  the  deposit 
of  the  policies  to  secure  the  pay- 
ment or  the  advances  and  interest 
at  the  expiration  of  six  calendar 
months  from  the  death  of  B.^  by 
which  agreement  the  advances  and  , 
interest  were  secured  to  be  paid 
at  six  months  after  the  death  of  B., 
upon  certain  estates.  A.  died, 
living  B.,  leaving  a  considerable 
amount  of  advances  and  interest 
unpaid,  and  having  before  his  death 
assigned  the  policies  to  trustees, 
for  his  creditors.  C.  now  filed  his 
bill,  claiming  to  have  all  his  ad- 
vances and  interest  paid,  and  that 
the  agreement  might  be  varied,  and 
made  to  conform  to  the  letter,  and 
that,  if  necessarv,  the  policies  might 
be  sold.  Held,  that  the  agree- 
ment could  not  be  rectified,  there 
being  nothing  to  rectify  it  by,  ex- 
cept the  letter  itself,  the  letter  and 
agreement  being  incorporated  in 
effect  into  one  instrument,  and 
the  letter  not  specifically  pointing 
out  the  time  when  the  security 
was  to  be  available.  [Brougham 
V.  Squire'] 151 


RECEIVER. 

Under  an  order  of  the  Court  made  in 
a  suit  in  which  it  was  held  that  a 
judgment  was  a  charge  on  an  eccle- 
siastical benefice,  a  receiver  was  in 
gossession  of  the  funds  of  the 
enefice  for  the  benefit  of  the 
plaintiff,  subject  to  a  due  provisioa 
for  the  service  of  the  church.  A 
subsequent  incumbrancer,  with  no- 
tice of  the  appointment  of  the  re- 
ceiver, issued  a  sequestration,  and 
proceeded  up  to  publication,  but 
did  not  take  or  receive  any  ftinds 
of  the  living.  Held,  that  this  ought 
not  to  have  been  done  without  the 
leave  of  the  Court ;  that  it  was  an 
interference  with  the  possession  of 
the  receiver,  and  was  a  contempt. 
[Hawkins  v.  Gathereoie;  Hauh 
kinsy.  Carrack]      ....     12 

REGISTRATION. 

The  first  edition  of  a  work  of  compil- 
ation was  published  before  the  5 
&  6  Vict.  c.  45 ;  several  editions  of 
it  were  published  after  this  Act,  and 
not  registered.  Held,  that  as  to  so 
much  of  the  matter  contained  in 
the  original  edition  as  was  contained 
in  the  subsequent  ones  the  owner 
might  sue,  although  those  subse- 
quent editions  were  not  registered ; 
but  as  to  the  new  matter,  the  sub- 
sequent editions  were  books  which 
ought  to  be  registered,  and  the 
owner  could  not  sue  for  infringe- 
ment on  that  point.  If  a  foreigner 
translates  an  English  work,  and 
then  an  Englishman  re-translates 
that  foreign  work  into  English,  thai 
would  be  an  infringement  of  the 
original  copyright:  grounds  on 
which  fairness  or  unfairness  in  the 
use  of  a  previous  work  is  to  be  de- 
termined.  [Murraify.Bogue']  353 
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RELEASE. 

A  trustee  paying  the  trust  money  in 
strict  accordance  with  the  tenor  of 
the  trusts  is  not  entitled  to  a  release 
by  deed;  seem,  if  he  is  called 
upon  to  depart  from  the  strictly 
expressed  trusts.  Where  a  trust 
was  created  by  parol  for  A.  for  life, 
and  to  proyide  for  her  funeral  ex- 
penses, remainder  to  her  two  chil- 
dren, and  the  tenant  for  life  and  re- 
maindermen called  for  payment : 
Held,  that  the  trustee  might  law- 
fully insist  on  a  release  under  seal. 
[Kinff  V.  MuIHm]      ...     308 

RELIEF. 

A  bill  was  filed  alleging  that  by  the 
custom  of  the  manor,  money-pay- 
ments were  and  had  from  time  im* 
memorial  been  due  and  payable 
in  lieu  of  heriots  and  reliefs, 
that  the  plaintiffs  were  entitled  to 
distrain,  and  that  by  reason  of  con- 
fusion of  boundaries  they  could  not 
distrain,  but  no  custom  of  distrain- 
ing was  in  express  terms  alleged. 
Held,  on  demurrer,  that  the  bill 
could  not  be  sustained ;  that  where 
money-payment  is  due  in  lieu  of 
heriots  and  relief  by  the  cus- 
tom, there  must  be  also  a  cus- 
tom of  distress,  and  the  custom 
must  be  alleged  positively  and  not 
merely  by  inference.  [Mayor  of 
Basingstoke  y.  Lord  Boltan\    270 

REMAINDERMAN. 

A  testator  deyises  real  estate,  subject 
to  a  lease  for  a  term  of  years  at 
26/.  10#.  rent,  to  A.  for  life,  re- 
mainder to  B.  A  railway  company 
purchases  the  interest  of  A.  and  B., 
subject  to  the  lease,  for  1700/., 
which  is  inyested.  The  lease  was 
granted  at  the  said  rent  (less  than 
Vol.  I.  N.  S. 


a  rack-rent)  in  consideration  of  a 
coyenaut  to  expend  money,  600/., 
on  the  estate  during  twenty  years. 
Held,  that  the  tenant  for  lire  was 
entitled  to  the  whole  of  the  divi- 
dends of  the  purchase-money.  [Re 
Steward's  Estate,  Ex  parte  Bris- 
coe']     636 

REMOTENESS. 

A  marriage  settlement  comprised  a 
sum  of  20,000/.  South  Sea  Annui- 
ties ;  7000/.  3/.  per  Cent.  Reduced ; 
and  3150/.  New  4/.  per  Cents ;  also 
certain  shares  in  a  Company  ;  and 
54,000/.  French  rentes.  These 
were  settled  on  trust  to  raise  an 
annuity  of  500/.  for  the  life  of  the 
wife,  for  her  separate  use,  subject 
thereto  for  the  husband  and  wife 
for  their  joint  lives;  if  the  wife 
should  pre-decease  her  husband, 
then  on  trust  to  raise  3000/.,  over 

*  which  a  general  power  of  appoint- 
ment was  given  to  the  wife ;  and 
as  to  the  rest,  after  the  death  of 
the  wife  so  pre-deceasing  her  hus- 
band, for  him  for  life,  and  after 
his  death  in  trust  for  all  and  every 
or  such  one  or  more  exclusively  of 
the  other  or  others  of  the  relations 
in  blood  to  the  said  Sarah  Harvey 
(the  wife)  at  the  time  of  her  de- 
cease within  the  eighth  degree  of 
consanguinity  to  her,  at  such  age, 
day,  or  time,or  respective  ages,  days, 
or  times,  and,  if  more  than  one,  in 
such  shares  and  proportions,  and 
with  such  annual  sums  of  money, 
and  future,  or  executory,  or  other 
trusts  (such  annual  sums  of  money, 
and  future,  or  executory,  or  other 
trusts,  being  for  the  benefit  of  the 
said  relations  in  blood  of  the  said 
Sarah  Harvey  within  the  degree 
aforesaid,  or  some  or  one  of  them), 
and  in  such  manner  as  the  said 
Sarah  Harvey  should,  notwithstand- 
B  B  B 
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ing  her  coyerturey  bjher  last  will  and 
testament  in  writing,  orany  codicil  or 
codicils  in  writing,  or  any  writing 
or  writings  in  the  nature  of  or  pur- 
porting to  be  a  wOl  or  codicil,  to  be 
signed  and  published  by  her  in  the 
presence  of  and  to  be  attested  b^ 
two  or  more  credible  witnesses,  di- 
rect or  appoint ;  and  in  default  of 
such  direction  or  appointment,  and 
so  far  as  any  such  direction  or  ap- 
pointment should  not  extend,  in 
trust  for  such  person  or  persons  as, 
under  the  Statute  for  the  Distribu- 
tion of  the  Effects  of  Intestates, 
would,  at  the  decease  of  the  said 
Sarah  Hanrey,  hare  become  entitled 
thereto  as  her  next  of  kin,  in  case 
the  said  Archibald  Morrison  (the 
husband)  had  died  in  her  lifetime, 
and  she  had  died  possessed  thereof 
his  widow,  and  intestate.  The 
settlement  also  comprised  certain 
plate,  Unen,  china,  &c.,  oyer  which 
a  general  power  of  appointment 
was  giyen  to  the  wife,  to  take  effect 
after  the  death  of  the  husband.  It 
comprised  also  certain  shares  in  a 
public  library,  and  tickets  of  admis- 
sion to  a  theatre,  and  jewellery,  &c,; 
and  as  to  these,  the  settlement  gaye 
to  the  wife  a  general  power  of  gift  and 
appointment,  either  durins  her  life 
or  after  her  death,  as  well  as  oyer 
what  she  should  saye  out  of  her 
separate  income.  The  wife  died 
many  years  before  her  husband. 
By  ner  will  she  said :  ''  I  do,  by 
yirtue  of  the  power  and  authority 
resenred  to  me  in  and  by  the  deed 
of  settlement,  made,  &c.,  hereby 
make,  publish,  and  declare  this  my 
last  wiU  and  testament,  in  manner 
and  form  following,  that  is  to  say." 
She  then  referred  particularly  to 
the  power  to  dispose  of  3000/.,  and 
made  a  disposition  of  a  great  part 
of  it.     She  gaye  to  her  husband 


for  life  all  the  benefit  of  h*er  ahsres 
in  the  public  library,  of  her  admis- 
sion to  the  theatre,  and  of  her 
books.  After  his  death  she  dis- 
posed of  these  things  to  yarioos 
persons  ;  she  disposed  also  of  her 
jewels,  china,  and  other  things; 
and  her  will  concluded  as  foll<iws : 
"And  after  payment  of  my  just 
debts,  funeral  expenses,  the  charges 
of  proring  this  my  will,  and  of 
carrying  the  trusts  thereof  into  cx- 
ecudon,  I  direct  and  i^point,  giye 
and  beaueath,  after  the  decease  of 
my  said  husband,  all  the  rest,  resi- 
due, and  remainder  of  my  monies, 
and  other  my  personal  estate,  of 
whateyer  description  the  same  may 
be,  unto  and  amongst  all  and  eyery 
the  daughters  of  my  said  brother 
John  Haryey,  the  said  Charies 
Day  and  Louisa  Day,  the  children 
of  my  deceased  niece,  and  the  two 
daughters  of  my  said  brother 
Charles  Sayile  Onley,  or  to  such  of 
them  as  shall  be  liying  at  my  said 
husband's  death,  and  to  the  issue 
of  such  of  them  as  shall  then  happen 
to  be  dead,  to  be  equally  diyided 
amongst  them,  share  and  share 
alike.  But  it  is  my  will  that  the 
said  Charles  Day  and  Louisa  Day, 
and  the  children  of  any  other  of 
my  nieces  who  may  be  dead,  shall 
only  be  entitled  to  the  share  in  the 
said  residue  which  his  or  her  mo- 
ther would  haye  had  if  liying  at  the 
death  of  my  said  husband.  And 
further,  it  is  my  will  that  the  shares 
of  each  of  my  said  nieces  of  the 
residue  of  my  personal  estate  shall 
be  placed  and  continue  out  at  inter- 
est by  my  sunriring  executor,  his 
executors  or  administratorsi,  on  go- 
yemment  or  real  security,  during 
the  respectiye  lives  of  my  said 
nieces;  and  the  diridends  or  in- 
terest on  each  share,  as  the  same 
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shall  fftm  time  to  time  become  due, 
shall  be  paid  to  each  of  my  nieces 
daring  her  life,  on  her  own  receipt, 
for  her  own  sole  and  separate  use, 
and  not  to  be  subject  to  the  debts 
or  control  of  her  present  or  any 
future  husband.  And  as  to  the 
share  of  my  niece  Caroline  Onley, 
I  will  and  desire  that  the  same 
shaU,  after  her  decease,  be  paid  to 
all  my  other  nieces  who  shall  be 
living  at  the  decease  of  the  said 
Caroline  Onley,  and  to  the  issue  of 
such  of  them  as  shall  then  happen 
to  be  dead,  equally,  share  and  share 
alike ;  but  the  issue  of  any  deceased 
niece  is  only  to  be  entitled  to  the 
share  which  his  or  their  mother 
would  have  had  if  living  at  the  de- 
ceaseof  the  said  Caroline  Onley;  and 
after  the  death  of  each  of  my  other 
nieces,  I  direct  that  the  dividends 
and  interest  of  her  share  shall,  if 
she  die  married,  be  paid  to  her 
husband  during  his  life,  for  his 
own  use.  And  I  further  will  and 
direct  that,  after  the  several  de- 
ceases of  my  said  last-mentioned 
nieces,  or  their  respective  husbands, 
that  the  share  of  each  of  the  said 
last-mentioned  nieces  shall  be  paid 
to  her  child,  chOdren,  or  ^nd- 
children,  or  any  other  relation  in 
blood  to  my  said  niece,  in  such 
parts  and  proportions,  manner,  and 
form,  as  she  may  by  her  last  will 
and  testament,  duly  executed,  and 
which  she  shall  have  power  to  make, 
notwithstanding  her  coverture,  give 
and  bequeath  the  same ;  and  in  de- 
fault thereof,  then  unto  the  next  of 
kin  in  blood  of  my  said  niece,*  ac- 
cording to  the  Statute  of  Distribu- 
tion of  Intestates'  Personal  Es- 
tates." Held,  that  the  attempted 
limitation  to  the  husbands  of  the 
nieces  was  bad,  as  they  were 
strangers  ;    and  the  limitations  to 


their  children,  grandchOdren,  or 
other  relations  in  blood,  were  void 
for  remoteness.  [Marvey  v. 
Stracetf]     ....       73 

EEPAIES. 

A  testator  gave  all  his  residuary  real 
estate,  and  his  stock,  mortgages, 
and  securities  for  money,  and  all 
other  his  personal  estate  and  effects, 
to  his  wife  and  his  son,  upon  trust 
for  his  vrife  for  life,  subject  to  an 
annuity  for  his  son  ;  and  after  her 
death,  as  to  all  the  devised  and  be- 
queathed freehold  and  residuary 
real  and  personal  estate,  of  which 
his  wife  was  to  have  the  yearly  in- 
terest, i^u  trust  for  his  son  abso- 
lutely. The  testator  left  leaseholds, 
as  to  which,  at  the  time  of  his 
death,  he  was  liable  to  the  landlord 
for  repairs,  and  they  were  after- 
wards repaired  at  the  widow's  ex- 
pense. Held,  that  the  widow  was 
entitled  to  the  leaseholds  in  specie ; 
secondly,  that  the  repairs  were  to 
be  borne  by  the  residue,  and  not 
by  the  tenant  for  life.  [JETarm  v. 
Poyner]     ....     174 

KEVOCATION. 

General  propositions  concerning  the 
nature,  exercise,  and  exhaustion 
of  a  general  power  to  appoint  by 
deed  or  will,  and  concerning  powen 
of  revocation  and  new  appointment. 
[Evans  v.  JEkfans]    .         .        654 

EIGHT  OF  FOLLOWING 
ASSETS. 

The  44th  section  of  the  15  &  16  Vict, 
c.  86,  does  not  apply  to  the  case 
where  the  estate  to  which  it  is  de- 
sired to  appoint  a  representative  is 
the  estate  being  administered  by 
the  Court.  A.  died  in  a  colony, 
B  B  B  2 
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and  made  colonial  representatiyes, 
and  bequeathed  his  residue  to  B., 
who  afterwards  died.  B.'s  repre- 
sentative received  trom  A.'s  colonial 
representatives  his  residue.  The 
representative  of  B.  was  also  a  cre- 
ditor of  A.  Held,  that  in  a  credi- 
tor's suit  the  representative  of  B. 
could  not  be  compelled  to  bring 
into  Court  the  monev  so  paid  to 
him  by  A.'s  colonial  representa- 
tives ISilver  v.  Sieih]      .     .     295 

BIGHT  TO  SUB. 

A  bill  was  filed  by  a  married  woman 
in  respect  of  her  separate  property, 
alleging  a  nuisance  by  reason  of  a 
noisy  trade,  which  destroyed  her 
rest  and  depreciated  the  value  of 
her  property.  The  evidence  as  to 
the  nuisance  was  conflicting,  and 
no  action  had  been  brought.  Held, 
that  the  nuisance,  if  there  was  one, 
was  not  irremediable,  but  capable 
of  compensation  by  damages,  and 
there  could  be  no  injunction  till  the 
right  was  established  by  law.  And 
semble,  that  in  respect  of  the  mere 
personal  nuisance  the  wife  could 
not  sue  alone ;  and  that  as  to  mere 
depreciation  of  her  property,  she 
could  not  maintain  a  bill,  as  that 
would  not  amount  to  nuisance. 
[Whiie  r,  Cohen]  .     ...     312 

SALE. 

The  Ck>urt  has  no  power  to  order  a 
sale  under  the  48th  section  of  the 
Chancery  Improvement  Act,  on  in- 
terlocutory application,  but  only 
where,  before  the  Act,  foreclosure 
might  have  been  decreed.  [JFayn 
V.  Leuns] 487 

8E0UEITY  ON  LAND. 
Money  was  lent  upon  bills  of  ex- 


change at  usurious  intent;  the 
lender,  by  way  of  further  security, 
took  a  warrant  of  attorney  to  con- 
fess judgment,  expressly  stipulat- 
ing that  he  should  be  at  liberty  to 
enter  up  judgment  immediately; 
and  he  did  enter  up  judgment 
vrithin  twenty-four  hours.  He  had 
previously  made  minute  inquiries 
as  to  the  amount  and  value  of  the 
borrower's  real  estate.  Held,  that 
this  was  a  security  on  land  within 
the  Usury  Act,  and  the  judgment 
could  not  be  enforced  against  the  • 
proceeds  of  the  sale  of  the  land. 
[Lane  v.  Horlock]      .     .     .     587 

SEQUESTRATION. 

Under  an  order  of  the  Court,  made  in 
a  suit  in  which  it  was  held  that 
a  judgment  was  a  charge  on  an 
ecclesiastical  benefice,  a  receiver 
was  in  possession  of  the  funds  of 
the  benefice,  for  the  benefit  of  the 
plaintiff,  subject  to  a  due  provision 
for  the  service  of  the  Church.  A 
subseauent  incumbrancer,  with  no- 
tice 01  the  appointment  of  the  re- 
ceiver, issued  a  sequestration,  and 
proceeded  up  to  publication,  but  did 
not  take  or  receive  any  funds  of 
the  living.  Held,  that  this  ought 
not  to  have  been  done  without  the 
leave  of  the  Court ;  that  it  was  an 
interference  with  the  possession  of 
the  receiver,  and  was  a  contempt. 
[Hawkins  y.  Gathereole;  Hawkhu 
y^Carraek] 12 

SETTLEMENT. 

A  married  woman  has  an  equity  for 
a  settlement,  however  small  the 
sum.  Where  a  married  woman 
was  entitled  to  a  fund  of  \53L,  her 
husband  bankrupt,  and  unable  to 
maintain   her:    Held,  as  between 


INDEX. 


737 


«  her  ftid  her  husband's  assignees, 
that  the  whole  should  be  settled  on 
her.     [In  re  Kincaidf]     .     .     326 

SOLICITOE  AND  CLIENT. 

Where  it  is  sworn  that  documents  are 
confidential  communications,  relat- 
ing to  the  particular  suit,  or  to  an- 
other suit,  which,  though  not  ac- 
tually in  the  matter  of  the  same 
litigation,  involves  or  embraces  the 
same  issue,  they  are  privileged,  al- 
though they  do  not  directly  relate 
to  the  particular  suit.  [Thompson 
v.Falk] 21 

SPECIALTY  DEBT. 

A  trustee  under  a  deed,  the  terms  of 
which  would  amount  to  the  crea- 
tion of  a  contract,  is  not  a  specialty 
debtor  if  he  has  not  executed  the 
deed,  although  he  has  acted  under 
it.  The  words  ''covenant  or  agree" 
are  not  necessary  in  a  trust  deed  to 
constitute  a  specialty  contract.  A 
declaration  by  the  trustee  that  he 
will  stand  possessed  on  certain 
trusts,  &c.,  is  sufficient.  A  creditor 
by  bond,  in  which  the  heirs  are 
named,  takes  priority  over  a  spe- 
cialty creditor  under  a  security  in 
which  the  heirs  are  not  expressly 
named.     [^Eichardson  v.  Jenkins] 

477 

SPECmC   PEEFOEMANCE. 

A.  and  B.,  trustees  of  a  stock  fund  in 
trust  for  A.  for  life,  with  remainder 
over  to  unascertained  persons,  sold 
out  part  of  the  stock,  and  lent  it  to 
B.,  who  misapplied  it.  B.  gave  to 
A.,  by  way  of  security y  <md  indent' 
nifying  her,  an  equitable  mortgage 
by  deposit.  B.  then  became  bank- 
rupt, and  A.  and  B.'s  assignees 
applied  to  and  obtained  from  the 


Court  of  Bankruptcy,  on  a  state- 
ment of  these  facts,  but  without 
making  the  cestuis  que  trust  of  the 
fund  parties,  an  order  for  sale. 
They  sold,  with  a  special  condition 
referring  to  the  petition  and  order 
in  bankruptcy,  that  the  purchaser 
should  only  have  the  receipt  and 
conveyance  of  A.  and  the  assignees. 
Held,  that  A.  and  the  assignees 
could  make  a  good  title  without 
the  concurrence  of  the  cestuis  que 
trust  in  the  receipt  or  conveyance. 
[Groom  v.  Booth}  ....     548 

STATUTES. 

1.  A  railway  company  were  building 
an  embankment  more  than  five  feet 
above  the  level,  according  to  the 
1 1th  and  1 2th  sections  of  the  Rail- 
way Clauses  Consolidation  Act. 
They  had  not  given  the  notice  re- 
quired b^  the  12th  section,  but 
bad  obtained  the  consent  required 
by  the  11th.  The  Court  put  them 
on  terms  to  take  the  opinion  of  the 
Board  of  Trade,  submitting  to  such 
order  as  this  Court  should  there- 
after make,  otherwise  an  injunction 
would  go  to  restrain  the  company 
from  proceeding  with  the  emlmnk- 
ment.  [Pearee  v.  Wycombe  Rail' 
way  Company]      ....     244 

2.  The  42nd  section  of  the  Masters 
in  Chancery  Abolition  Act  (15  & 
16  Vict.  c.  80)  does  not  authorize 
the  Court  to  delegate  to  the  Master 
the  power  of  cidling  in  scientific 
aid.  But  where  before  the  Act 
a  complicated  claim  for  a  debt 
requiring  such  aid  had  been  re- 
ferred to  the  Master,  and  liberty 
had  been  given  to  the  claimant  to 
bring  an  action;  as  it  appeared 
that  such  action,  if  brought,  must 
go  to  arbitration,  the  Court  ordered 
the  matter  to  be  disposed  of  in 
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chambers,  where  the  Jud^  would 
call  in  such  scientific  aid  as  he 
should  think  fit.  [Mildm<ty  v.  Lord 
Methuen] 216 

3.  Principles  on  which  a  Ck>urt  of 
equity  proceeds  in  directing  and 
acting  upon  the  result  of  an  issue 
to  a  Court  of  law.  When  the 
verdict  is  such  as  not  to  decide  the 
question  inTolred  in  the  issue,  this 
Court  will  not  go  into  the  evidence 
to  decide  upon  it  itself,  the  object 
of  an  issue  not  being  merely  to 
elicit  evidence,  but  to  obtain  the 
assistance  of  the  opinion  of  a  jury, 
under  the  direction  of  a  judge. 
The  79  th  section  of  the  Lands 
Clauses  Consolidation  Act  applies 
only  to  the  jurisdiction  of  equity 
in  ordering  money  to  be  paid  out, 
and  not  to  that  of  a  Court  of  law 
in  determining  the  rights  of  par* 
ties  in  an  issue.  [Ex  parte  The 
Dreemen  and  StaUingers  cf  Sun^ 
derland^  Ek  parte  The  Bishop  of 
Durham] 184 

4.  A  testator  gave  to  his  sons  certain 
real  estates,  with  power  to  appoint 
to  any  woman  they  might  respec- 
tively  many,  a  jointure  in  bar  of 
dower.  Held,  that  an  appoint- 
ment under  this  power  was  a  gift 
within  the  45  Geo.  III.  c.  28,  and 
liable  to  legacy  duty.  [Sweeting  7. 
Sweeting'] 331 

5.  A  devise  to  trustees  to  the  use  of 
A.  for  life,  with  remainders  over. 
The  trustees  disclaimed.  Under  a 
mistaken  idea  that  the  trustees 
had  the  legal  estate,  an  order  of  the 
Court  was  obtained  to  appoint  new 
trustees,  and  the  heir  convened  to 
them.  A.  then  conveyed  his  life- 
estate  to  a  mortgagee,  and  after- 
wards took  a  reconveyance  from 
him.  Held,  that  A.  was  in  by 
the  devise,  within  the  1  WUl.  lY. 
c.  47»  and  an  order  was  made  for 


him  to  convey  to  a  purchaser. 
[Beale  v.  Tennent]  ...  65 
6.  A  railway  company  had  power 
'*  to  make  and  maintain  the  railway 
and  works  on  the  line  and  upon  the 
lands  delineated  in  the  Parhament- 
ary  plan,  and  described  in  the 
books  of  reference,  and  to  enter 
upon,  take,  and  use  the  said  lands, 
or  such  of  them  as  should  be  ne- 
ceesary  for  that  purpose ;"  but  they 
were  not  to  enter  upon,  take^  or 
•use  any  of  the  land  or  properly  of 
a  certain  pre-existing  railway  com- 
pany, or  in  any  manner  to  alter, 
vary,  or  interfere  with  that  railway, 
or  any  of  the  works  appertaining 
thereto,  save  only  for  tne  purpose 
of  effecting  the  junction  thereby 
authorized,  in  manner  in  the  said 
Act  authorised,  and  not  otherwise } 
one  of  the  clauses  of  the  Act  g^v 
ing  certain  powers  to  the  company 
for  effecting  a  junction  with  the 
pre-existing  railway.  Held,  that 
there  being  nothing  to  show  that  it 
was  absolutely  necessary  for  the 
company,  in  order  to  effect  the 
junction,  it  had  no  power  to  take 
as  owners  certam  lands  over  which 
the  line  of  the  pre-existing  rail- 
way actually  passed ;  but  ther^ 
was  a  right  to  enter  upon  such 
lands  by  way  of  easement,  for  the 

Furpose  of  effecting  the  junction. 
Oxford,  Worcester,  and  Welter- 
hampton  Railway  Company  v. 
South  Staffordshire  Railway  Com- 
pany]       256 

SUPPLEMENT    (BILL  OF). 

A  bill  was  filed  by  A.  and  his  wife, 
alleging  title  in  respect  of  the  wife's 
estate  tail.  The  defendant  demur- 
red for  want  of  equity.  While  the 
demurrer  was  standing  forargoment 
the  wife  died,  and  A.  then  filed 
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a  Bupplemental  bill,  alleging  a  dis- 
entailing deed  before  the  date  of 
the  original  bill,  under  which  deed 
A.  claimed  in  fee.  Held,  that  in 
this  state  of  things  the  demurrer 
could  not  be  heard  ;  that  such  an 
alteration  of  the  record  was  not 
properly  the  subject  of  either  sup- 
plemental bill  or  of  original  bill 
in  the  nature  of  a  supplemental 
bill ;  or  of  a  bill  of  revivor,  nor 
proj>erly  of  amendment ;  but  the 
original  bill  ought  to  have  been  left 
to  take  its  course,  and  a  new  bill 
filed,  stating  the  real  title.  [  Wright 
V.  Vernon]        68 

SUPPLEMENTAL  DECEEE. 

The  birth  of  one  of  a  class,  entitled 
as  such  after  the  institution  of  a 
suit,  is  within  the  52nd  section  of 
the  Chancery  Improvement  Act, 
and  justifies  an  order  for  the  usual 
supplemental  decree.  [FuUerton 
Y.Martin]        288 

SUEETY. 

A.,  B.,  &  C,  contracted  with  a  com- 
pany to  execute  certain  works  on 
given  terms.  D.  &  E.  gave  a  bond 
as  their  sureties  for  the  perform- 
ance of  the  contract.  A.  and  B.  re^ 
tired  from  the  partnership,  and  F. 
was  substituted.  Afterwards  dis- 
putes arose  between  the  con)pauy 
and  C.  &  F.  as  to  the  conduct  of 
the  works,  and  various  transactions 
took  place  by  which  the  terms  of 
the  contract  were  varied,  and  during 
which  the  company  paid  to  C.  & 
F.  certain  monies  which  it  had  been 
agreed  originally  should  be  paid  to 
A.,  B.,  &  C.--D.  &  £.,  the  sureties, 
were  no  parties  to  these  transac- 
tions, and  gave  no  express  consent ; 
but  they  had  been  the  solicitors  of 


A.,  B.,  &  C.  in  the  original  con- 
tract, knew  of  all  the  subsequent 
transactions,  and  acted  as  the  soli- 
citors of  C.  &  F.,  and  as  such 
solicitors  prepared  many  of  the 
documents  required  for  such  trans- 
actions. The  company  havine 
brought  an  action  on  the  bond 
against  the  sureties,  for  breach  of 
the  contract,  the^  filed  this  biU  to 
restrain  the  action.  Held,  that 
the  sureties  were  not  discharged, 
and  that  the  action  could  not  b^ 
stopped.  [Woodcock  v.  Oxford 
and  Worcester  Railway  dmpany] 

521 

TENANT  FOE  LIFE. 

.  A  testator  gave  all  his  residuary 
real  estate,  and  his  stock,  mortgages, 
and  securities  for  money,  and  all 
other  his  personal  estate  and  effects, 
to  his  wire  and  his  son,  upon  trust 
for  his  wife  for  life,  subject  to  an 
annuity  for  his  son ;  and  after  her 
death,  as  to  all  the  devised  and  be- 
queathed freehold  and  residuary 
real  and  personal  estate,  of  which 
hb  wife  was  to  have  the  yearly  in- 
terest, upon  trust  for  his  son  abso- 
lutely. The  testator  left  leaseholds, 
as  to  which  at  the  time  of  his  death 
he  was  liable  to  the  landlord  for  re- 
pairs, and  they  were  afterwards  re- 
paired at  the  widow's  expense. 
Held,  first,  that  the  widow  was  en- 
titled to  the  leasehold  in  specie. 
Secondly,  that  the  repairs  were  to 
be  borne  by  the  residue,  and  not  by 
the  tenant  for  life.  [Harri»  v. 
Poyner] 174 

.  A  testator  devises  real  estate,  sub- 
ject to  a  lease  for  a  term  of  vears  at 
25/.  10«.  rent,  to  A.  for  Ufe,  re- 
mainder to  B.  A  railway  company 
purchases  the  interest  of  A.  and  B., 
subject  to  the  lease,  for  1700/., 
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^liidi  18  invedted.  The  lease  was 
granted  at  the  said  rent  (less  than  a 
rack-rent)  in  consideration  of  a 
covenant  to  expend  money,  600/., 
on  the  estate  during  twenty  years. 
Held,  that  the  tenant  for  life  was 
entitled  to  the  whole  of  the  divi- 
dends of  the  purchase-money.  [Re 
Steward^  s  Estate,  Ex  parte  Briscoe'] 

636 

TITLE. 

A.  &  B.,  trustees  of  a  stock  fund  in 
trust  for  A.  for  life,  with  remainder 
over  to  unascertained  persons,  sold 
out  part  of  the  stock  and  lent  it  to 
B.,  who  misapplied  it.  B.  gave  to 
A.,  by  way  of  security,  and  indem- 
ntfying  her,  an  equitable  mortgage 
by  deposit.  B.  then  became  bank- 
rupt, and  A.  and  B.'s  assignees  ap- 
phed  ,  to  and  obtained  from  the 
Court  of  Bankruptcy,  on  a  state- 
ment of  these  facts,  but  without 
making  the  cestuis  que  trust  of  the 
fund  parties,  an  order  for  sale. 
They  sold,  with  a  special  condition 
referring  to  the  petition  and  order 
in  bankruptcy,  that  the  purchaser 
should  only  nave  the  receipt  and 
conveyance  of  A.  and  the  assignees. 
Held,  that  A.  and  the  assignees 
could  make  a  good  title  without  the 
concurrence  of  the  cestuis  que 
trust  in  the  receipt  or  conveyance. 
IGroomy.  Booth]       ...     548 

TEUST. 

1.  Testator  by  his  will  gave  certain 
shares  of  freehold  and  leasehold 
houses  to  his  wife,  for  her  sole  use 
and  benefit y  begging  and  requesting, 
that  at  her  death  she  would  give 
and  bequeath  the  same  in  such 
shares  as  she  should  think  proper, 
and  unto  such  members  of  her  own 


family  as  she  should  tliink  moat 
deserving  of  the  same.  He  gave 
her  all  his  monies  in  the  funds,  and 
all  the  money  he  might  be  entitled 
to  for  her  sole  use  and  benefit, 
begging  and  requesting,  that  at  her 
death  she  would  give  and  bequeath 
what  should  be  remaining^  in  such 
sums  as  she  should  think  properi 
unto  such  members  of  her  own 
and  his  family  that  she  should 
think  most  deserving,  and  were  en- 
titled to  the  same.  He  made  a 
codicil,  by  which  he  gave  in  terms 
his  residuary  estate  to  his  wife. 
Held,  that  both  as  to  the  freehold 
and  leasehold  property  and  the 
monies,  there  was  no  trust,  but  the 
wife    took  absolutely.     [Green  r. 

Marsden]  646 

2.  A  renewable  leasehold  for  lives 
was  vested  in  A.,  in  trust  for  B.  for 
life,  with  remainders  in  the  events 
that  happened  to  C.  and  his  heirs. 
Afterwards,  on  the  marriage  of  B.^ 
a  settlement  was  made  (on  the  con* 
struction  of  which  it  was  doubtful 
whether  the  leasehold  passed)  on 
B.  for  life,  remainder  to  the  sons  of 
that  marriage  in  tail,  under  which 
D.  would  be  entitled.  The  lease 
being  still  subsisting  in  A.,  B.  took 
a  renewal  in  his  own  name,  without 
noticing  the  trust ;  and  after  the 
death  of  B.,  D.  entered  and  took  a 
renewal  in  his  own  name,  and  the 
property  continued  to  be  enjoyed 
by  him  and  those  claiming  under 
him  for  a  time  much  beyond  the 
period  of  limitation,  and  more  than 
twenty  years  before  the  commence- 
ment of  a  suit  by  those  claiming 
under  C, — D.,  on  his  marriage,  as- 
signed the  leasehold  to  the  trus- 
tees of  his  marriage  settlement,  and 
they  were  enjoyed  accordingly  until 
the  filing  of  the  bill.  The  transac- 
tions relating  to  the  deed,  on  the 
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tsonstrucdon  of  which  the  doubts 
arose,  took  place  sixty-two  years 
before  the  fihng  of  the  bill,  which 
was  not  filed  until  all  the  persons 
who  could  have  explained  those 
transactions  were  dead :  there  was 
much  ground  for  believing  that  the 
parties  had  intended  the  deed  to 
include  the  leaseholds.  Held,  first- 
ly, that  assuming  the  possession  of 
D.,  and  those  claiming  under  him, 
to  have  been  originaUy  wrongfiil, 
he  and  they  were  not  express  trus- 
tees within  the  25th  section  of  the 
Statute  of  Limitations,  and  might 
set  up  the  statute  as  a  bar.  Se- 
condly, that  if  even  there  had  been 
an  express  trust,  those  claiming 
under  the  settlement  by  D.  could, 
as  purchasers,  set  up  the  statute. 
\_Petre  v.  Petre]     ,     .     .     ,    371 

TEtrST  DEED.* 

A  trustee  under  a  deed,  the  terms  of 
which  would  amount  to  the  crea- 
tion of  a  contract,  is  not  a  specialty 
debtor  if  he  has  not  executed  the 
deed,  although  he  has  acted  under 
it.  The  words  **  covenant  or  agree  '* 
are  not  necessary  in  a  trust  deed  to 
constitute  a  specialty  contract,  A 
declaratien  by  the  trustee  that  he 
will  stand  possessed  on  certain 
trusts,  &c.,  is  sufficient.  \Richard' 
son  V.  Jenkins]      ....     477 


TErsTEES. 

1.  Bequest  to  A.  and  B.,  their  execu- 
tors and  administrators  upon  trust. 
B.,  the  surviving  trustee,  by  his 
will  bequeathed  his  trust  estates  to 
C.  and  D.,  their  heirs,  executors, 
administrators,  and  assigns,  on  the 
trusts,  and  he  appointed  C,  D., 
and  E.  executors  of  his  will.  Held, 
that  C.  and  D.  took  only  the  legal 


estate,  and  that  nather  C.  and  D. 
by  themselves,  nor  C,  D.,  and  E., 
were  capable  of  executing  the  trusts. 
\ReBurtt] 319 

2.  A  trustee  paying  the  trust  money 
in  strict  accordance  with  the  tenor 
of  the  trusts,  is  not  entitled  to  a 
release  by  deed^  secus,  if  he  is  called 
upon  to  depart  from  the  strictly 
expressed  trusts.  Where  a  trust 
was  created  by  parol  for  A.  for  life, 
and  to  provide  for  her  funeral  ex- 
penses, remainder  to  her  two  chil- 
dren, and  the  tenant  for  life  and 
remaindermen  called  for  payment : 
Held,  that  the  trustee  mieht  law- 
fully insist  on  a  release  under  seal. 
[King  v.  Mullins]       .     .     .     308 

TSUSTES  (AJPOnrTMEITT  OF)  TO 
COKVEY* 

3.  A  devise  to  trustees  to  the  use  of 

A.  for  life^  with  remainders  over. 
The  trustees  disclaimed.  Under  a 
mistaken  idea  that  the  trustees  had 
the  legal  estate,  an  order  of  the 
Court  was  obtained  to  appoint  new 
trustees,  and  the  heir  conveyed  to 
them.  A.  then  conveyed  his  life 
estate  to  a  mortgagee,  and  after- 
wards took  a  reconveyance  from 
him.  Held,  that  A.  was  in  by  the 
devise,  within  the  1  Will.  IV.  c.  47, 
and  an  order  was  made  for  him  to 
convey  to  a  purchaser.  \Beale  v. 
Tennentl 65 

4.  A.  and  B.,  being  trustees,  the 
Master  found  that  it  was  uncertain 
whether  A.  was  living  or  dead,  but 

B.  was  living;  afterwards  B.  died. 
Held,  that  A.  was  not  sole  trustee 
within  the  Trustee  Act,  1850,  and 
the  22nd  section  of  the  Act  did  not 
apply.     [InreRandaU]      «     401 

USTJET. 
Money  was  lent  upon  bills  of  ex<| 
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change  at  usurious  interest;  the 
lender,  by  way  of  further  security, 
took  a  warrant  of  attorney  to  con* 
fess  judffment,  expressly  stipulate 
ing  that  he  should  be  at  liberty  to 
enter  up  judgment  immediately, 
and  he  did  enter  up  judgment 
within  twenty-four  hours.  He  had 
preriously  made  minute  inquiries 
as  to  the  amount  and  value  of  the 
borrower's  real  estate.  Held,  that 
this  was  a  security  on  land  within 
the  Usury  Act,  and  the  judgment 
eould  not  be  enforced  against  the 

f proceeds  of  the  sale  of  the  land. 
Lane  v.  Horioek]      •     .     .     587 

VENDOR  AND  PURCHASEB. 

A.  and  B.,  trustees  of  a  stock  fund 
in  trust  for  A.  for  life,  with  re* 
mainder  over  to  unascertained  per- 
sons, sold  out  part  of  the  stock, 
and  lent  it  to  6.,  who  misapplied 
it.  B.  gave  to  A.,  by  way  of  se- 
curity, and  indemnifying  her,  an 
equitable  mortgage  by  deposit.  B. 
then  became  bankrupt,  and  A.  and 
B/s  assignees  applied  to  and  ob- 
tained from  the  Court  of  Bank- 
ruptcy, on  astatement  of  these  facts, 
but  without  making  the  eestvU  que 
trust  of  the  fund  parties,  an  order 
for  sale.  They  sold,  with  a  special 
condition  referring  to  the  petition 
and  order  in  bankruptcy,  tnat  the 
purchaser  should  only  have  the  re- 
ceipt and  couTeyance  of  A.  and  the 
assignees.  Held,  that  A.  and  the 
assignees  could  make  a  good  title 
without  the  concurrence  of  the  ces^ 
tuie  que  trust  in  the  receipt  or  con- 
veyance.    [Groom  v.  Booth]     548 

VESTING. 
1.  Testator  devised  his  real  estate  to 


trustees,  with  power  to  ** let"  until 
all  his  nephews  and  nieees  should 
attain  twenty-one.    And  after  his 
voungest  nephew  or  niece  should 
be  of  age,  then  he   directed  his 
estates  to  be  sold  and  the  produce 
to  go  amongst  all  his  nephews  and 
nieces,  except  two  by  name.     He 
chained  his  rents  with  an  annuity 
to  A.,  and  with^  ^yment  of  bond 
debts,  but  did  not  otherwise  dis- 
pose of  them.    Held,  the  interests 
of  the  nephews  and  nieces  vested 
in  all  who  attained    twenty-one, 
whether  dying  before  or  surviving 
the  period  directed  for  sale.  [Par- 
ker V.  Sowerby]    .     .     •     .    488 
2.  Testator  gave  personal  estate,  out- 
standing on  securities,  to  his  wife 
for  life,  remainder  in  a  moiety  to 
six  of  his  children  ;  provided  that, 
if  any  one  died  before  receiving  hh 
or  her  share  without  leaving  lawful 
issue,  it  should  go  over.     One  of 
the  children  died  after  the  wife's 
death,  before  the  securities  were 
realised  and  the  produce  divided. 
Held,  that  the  proviso  contemplated 
the  timQ  when  the  children  should 
be  entitled  to  receive  their  shares^ 
not  the  time  of  actual  payment; 
and  that  the  representatives  of  the 
deceased  child  took  a  share.     [In 
re  Dodffson's  Trust]       .     .    440 

WARRANT  OF  ATTORNEY. 

1.  Money  was  lent  upon  bills  of  ex- 
change at  usuriousinterest;  the  lend- 
er, by  way  of  further  security,  took  a 
warrant  of  attorney  to  confess  judg- 
ment, expressly  stipulating  that  ht 
should  be  at  hberty  to  enter  up 
judgment  immediately,  and  he  did 
enter  up  judgment  within  twen^- 
four  hours.  He  had  pievioutty 
made  minute  inquiries  as  to  the 
amount  and  value  of  the  borrower's 
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real  estate.  Held,  that  this  was  a 
security  on  land  within  the  Usury 
Act,  and  the  judgment  could  not 
be  enforced  against  the  proceeds  of 
the  sale  of  the  land.      [Lane  t. 

Horlock] 587 

2.  A  eift  of  all  the  residue  of  my  estate 
and  effects  to  A ,  B.,  and  C,  upon 
trust  to  collect,  get  in,  and  recover 
the  same,  and  invest  in  stock,  and 
pay  the  dividends,  &c.,  to  persons 
beneficially  entitled;  A.  and  B. 
being  also  executors.  Held,  to  pass 
real  estate.  [lyAfmaine  v.  Moteley] 

629 

WIFE'S  EQTTITT  POE  A  SET- 
TLEMENT. 

1.  As  between  the  husband's  credi- 
tors and  the  wife,  in  respect  of  the 
wife's  equity  for  a  settlement,  the 
Court  will,  under  circumstances, 
give  the  wife  more  than  one-half; 
and  where  the  wife  had  been  at  the 
time  of  the  marriage,  and  long 
afterwards,in  circumstances  of  com- 
fort, and  was  reduced  to  distress  by 
the  husband's  embarrassments,  the 
Court  gave  the  costs  of  the  petition- 
er and  of  the  husband's  assignees 
out  of  the  fund,  which  was  681/., 
400/.  to  the  wife  and  the  remainder 
to  the  petitioner ;  the  wife's  costs 
out  of  her  own  fund.  [10  4*  1 1 
Vict.  e.  96,  and  the  2VtM/«  of 
Waite's    WiUy  Ex  parte   Fugh] 

202 

2.  A  married  woman  has  an  equity 
for  a  settlement,  however  smalt  the 
sum.  Where  a  married  woman  was 
entitled  to  a  fund  of  153/.,  her 
husband  bankrupt,  and  unable 
to  maintain  her:  Held,  as  be^ 
tween  her  and  her  husband's  as- 
signees, that  the  whole  should  be 
settled   on  her.     [In  re  Kineaid] 

326 


WINDING-trP  ACTS. 
See  Calls. 

1.  A.  was  a  member  of  the  provisional 
committee  of  a  projected  railway 
company,  and  at  a  meeting  thereof 
joined  in  appointing  solicitors  and 
engineers,  and  immediately  after- 
wards a  committee  of  management 
was  appointed.  A.'s  name  was  put 
on  this  without  his  knowledge. 
He  never  acted  in  any  further  or 
other  way»  Expenses  were  incurred 
by  the  soticitors  and  engineer  sub- 
sequently to  the  formation  of  the 
mana^ng  committee,  and  by  their 
direction ;  it  did  not  appear  that 
any  other  expenses  haa  been  in- 
curred. Held,  that  A.  was  not  a 
contributory.  [Ex parte  Hiffht"]  484 

2.  An  allottee  of  shares  in  a  projected 
railway  company  paid  on  them; 
he  also  executed  the  subscriber's 
agreement,  a  deed  under  seal ;  but 
he  did  so  on  the  faith  of  a  letter 
written  by  the  provisional  directors 
before  the  execution  of  the  deed, 
by  which  they  undertook  to  return 
the  whole  deposit  if  the  Act  should 
not  pass.  The  deed  was  in  the 
usual  form,  between  all  the  share- 
holders with  trustees,  to  perform 
the  covenants,  and  contained  a 
covenant  to  indemnifv  the  provi- 
sional directors  whetner  the  Act 
should  or  should  not  pass.  Held, 
that  the  deed,  beins;  a  contract  by 
each  shareholder  with  all  the  others, 
its  effect  could  not  be  destroyed  in 
favour  of  any  shareholder,  by  a 
contract  between  him  and  a  certain 
number  of  shareholders ;  and  con- 
sequently, the  allottee  who  had 
signed  it  was  not  protected  by  the 
letter  of  the  provisional  directors 
against  a  call.  [Dover  and  Deal 
Railway  Company ^  Ex  parte  Fran- 
eia  Mowatt] 247 
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3.  A.  was  an  aljottee  of  shares  in  a 
projected  railway  company,  which 
failed  to  obtain  an  Act,  and  was 
never  completed.  He  paid  his  de- 
posit, but  never  executed  any  deed. 
Accompanying  the  letter  of  allot- 
ment, was  a  circular  from  the  di- 
rectors, undertaking  to  return  the 
deposits  if  an  Act  should  not  be 
obtained.  Afterwards  A.,  at  the 
reqii.est  of  the  directors,  asking  for 
the  continuance  of  the  confidence 
of  the  shareholders,  wrote  to  the 
board,  requesting  them  to  continue 
the  undertaking.  On  the  breaking 
up  of  the  company,  the  directors 
returned  the  balance  of  the  deposits 
remaining  in  their  hands,  and  paid 
to  A.  on  that  account  200/.  A. 
recovered  in  an  action  against  one 
of  the  managing  directors  the  re- 
maining 220/.  Held,  that  A.  was 
not  a  contributory.  [Re  Dover  and 
Deal  Railway  Company ^  Ex  parte 
Beardahaw]      .....     226 

4.  A.  became  a  member  of  the  pro- 
visional committee  of  a  projected 
company,  which  was  never  com- 
pleted. He  signed  the  agreement 
required  by  the  Registration  Act ; 
he  applied  for  100  shares,  under- 
taking to  accept  them  if  allotted ; 
instead  of  100  shares  being  allotted 
to  him,  he,  in  common  with,  other 
committee->men,  was  requested  to 
take  up  twenty-five;  he  did  not 
take  them  up.  He  was  called  upon 
then  to  pay  two  successive  pay- 
ments, making  together  105/.,  on 
which  he  was  assured  he  should  be 
protected  from  the  claims  of  credit- 
ors; he  did,  in  consequence,  pay 
105/.  Held,  that  A.  was  not  a  con- 
tributory. [In  the  Matter  of  the 
Winding-up  Acts,  1848  and  1849, 
and  of  the  Wolverhampton,  Chester, 
and  Birkenhead  Junction  Railway 
Company,  Ex  parte  Roberts]    204 


6.  A  winding-up  order  is  not  to  be 
made  of  course,  because  a  company 
is  within  one  of  the  eight  daases 
described  in  the  5th  section  of  the 
Act,  but  it  is  for  the  Court  to 
judge  of  the  necessity  or  expedi- 
ency. And  where  a  company  was 
insolvent,  but  there  was  an  arrange- 
ment pending  by  which  the  ad- 
mitted debts  would  be  cleared  by 
a  subscription  among  the  share- 
holders, and  there  were  no  other 
questions  except  equities  between 
the  shareholders,  the  Court  re- 
fused a  winding-up  order  on  the  pe- 
tition of  a  few  shareholders  holding 
very  few  shares.    [Ex  parte  Wise] 

465 

WILL. 

1.  Testator  devised  his  real  estate  to 
trustees,  with  powers  to  "  let"  until 
all  his  nephews  and  nieces  should 
attain  twenty-one.  And  after  his 
youngest  nephew  or  niece  should 
be  of  age,  then  he  directed  his  es- 
tates to  be  sold,  and  the  produce 
to  go  amongst  all  his  nephews  and 
nieces,  except  two  by  name.  He 
charged  his  rents  with  an  annuitv  to 
A.  and  with  payment  of  bond  defits, 
but  did  not  otherwise  dispose  of 
them.  Held,  first,  the  widow  was 
put  to  her  election  ;  secondly,  the 
interests  of  the  nephews  and  nieces 
vested  in  all  who  attained  twenty- 
one,  whether  dying  before  or  sur- 
viving the  period  directed  for  sale. 
[Parker  v.  Sowerby]       .     .     488 

2.  A  testator  seised  of  real  estate,  and 
leasehold  and  personal  estate,  and, 
among  other  property,  of  lease- 
hold collieries  or  mines,  gave  cer- 
tain real  estates  to  his  son ;  he  de- 
vised and  bequeathed  all  his  other 
real  and  personal  estate  upon  trust, 
with  the  approbation  of  his  son,  at 
some  convenient  and  proper  period 
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to  sell  and  convert  the  same,  and 
to  invest  and  apply  1000/.  part 
thereof,   for    his   granddaughter; 
and  after  giving  some  small  annui- 
ties in  trust  to  pay  to  his  daughter 
200/.  a-year,  hesiaes  one-half  share  ^ 
of  the  yearly  income  and  produce 
of  his  real  and   personal  estates, 
his  intention  heing,  that  she  should 
enjoy  an  equal  yearly  income  with 
his  son   during  her  natural  life, 
treating  200/.  a-year  as  equivalent 
to  the  real  estate  given  to  his  son, 
provided  that  his  daughter's  an- 
nuity should  in  no  case   exceed  ^ 
600/.  a-year;  and  that  the  over- 
plus, after  600/.  a-vear  to  her,  and 
400/.  to  his  son,  should  go  to  his 
son,  but  that  what  he  called  pro- 
duce of  his  personal  estate  was  not 
to  be  taken  as  the  income  derived 
from  the    mines,  but   the  profit 
arising,  after  laying  by  10/.   per 
cent,  to  pay  back  the  capital  ex- 
pended in  plant,  &c. ;  and  subject 
to  these  gifts  and  devises,  he  gave 
all  his  r^  and  personal  estate  to 
his  son:  the  son  was  appointed, 
with  the  trustees,  executor;  they 
disclaimed  and  renounced,  and  he 
entered  into  sole  possession.     In 
taking  the  accounts  of  the  testator's 
estate.  Held,  that  the  son  had  a 
right  to  apply  in  payment  of  debts 
all  permanent    personal   property 
before    disposing    of  the    mines. 
That,  having  paid  off  with  his  own 
monies  debts  which  could  not  have 
been  paid  off  without  resorting  to 
the  mines,  the  debts  so  kept  alive 
in  his  hands  were  a  charge  on  the 
net  produce  of  the  mines.    That 
the  accumulations  of  the  10/.  per 
cent,  were  a  fund  liable  to  the 
debts  in  exoneration  of  the  mines. 
That,  as  to  any  liabilities  due  to 
him  in  respect  of  over-payments  of 
debts  made   by  him   beyond  the 
assets  applicable,  he  would  be  en- 


titled to  interest.    That  the  1000/. 
legacy  to  the  grand-daughter  was 
a  charge  on  the  real  and  personal 
estate,  pro  raid,    [Lard  v.  Wight  - 
wick]      .......     576 

.  A  gift  of  all  the  residue  of  my 
estate  and  effects  to  A.,  B.,  and 
C,  upon  trust  to  collect,  get  in, 
and  recover  the  same,  and  invest  in 
stock,  and  pay  the  dividends,  &c., 
to  persons  beneficially  entitled,  A. 
and  B.  being  also  executors  :  Held 
to  pass  real  estate.    [lyAlmaine  v. 

Moseletf] 629 

I.  Testator  set  out  a  schedule  of  his 
property,  calling  it  5000/.  He 
then  directed  1000/.  to  be  invested 
in  each  child's  name,  and  1000/.  in 
his  wife's;  interest  to  them  for  their 
life,  and  afterwards  to  their  descend- 
antSt  except  his  wife's,  which  was 
at  his  death  to  be  sold  and  divided 
among  them,  except  200/.  to  M. 
L.'s  child  by  him.  Then  followed 
in  the  same  paper :  "The  above  is 
increased  by  the  working  up  of 
stock  to  5500/.  I  wish  the  same 
division  and  appropriation,  except 
that  if  any  share  falls  in,  it  may  be 
added  to  the  others,  in  case  the 
original  holder  shall  have  no  chil- 
dren." The  testator  died,  leaving 
four  daughters.  Held,  that  by  the 
will  alone  the  daughters  would 
have  taken  absolute  interests,  but 
that  by  the  will  and  codicil  toge- 
ther they  took  interests  which,  if 
absolute  in  the  first  instance  were 
defeasible.      [Bird   v.    Webster] 

338 
5.  Bequest  to  A.  and  B.,  their  execu- 
tors and  administrators,  upon  trust. 
B.,  the  surviving  trustee,  by  his  will 
bequeathed  his  trust  estates  to  C. 
and  D.,  their  heirs,  executors,  ad- 
ministrators, and  assigns,  on  the 
trusts,  and  he  appointed  C,  D., 
and  £.  executors  of  his  will.  Held, 
that  C.  and  D.  took  only  the  legal 
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estate,  and  that  neither  C.  and  D. 
by  themselves,  nor  C,  D.,  and  £., 
were  capable  of  executing  the  trusts 
[BeBurtt] 319 

6.  A.  testatrix  directed  a  sum  which 
she  said  she  owed  to  A.  and  B.  on 
her  promissory  note,  and  her  other 
debts  to  be  paid.  She  directed 
the  residue  of  her  estate  to  be  ap- 
plied towards  establishing  a  school 
in  connection  with  a  certain  chapel 
for  the  time  being,  and  "to  pay 
the  same  over  to  the  treasurer  for 
.the  time  being  of  such  school,  now 
or  hereafter  to-be  built.*'  The  tes- 
tatrix did  not  in  fact  owe  the 
money  to  A.  and  B.,  but  intended 
it  to  be  held  by  them  on  a  secret 
trust  for  the  use  of  the  existing 
chapeL  She  did  not  tell  them  of 
this  in  her  lifetime,  but  told  her 
executor;  and  A.  and  B.  never 
knew  of  the  intention  till  after 
the  testatrix's  death.  Held,  first, 
on  the  Question  of  the  validity  of 
the  resiauary  gift,  that  it  was  not 
good  even  as  to  the  personal  estate, 
as  it  would  be  a  due  execution  of 
the  trust  to  devote  the  money  to 
buildine  a  school-house.  Secondly, 
that  whether  there  was  a  vahd 
debt  or  not  on  the  promissory  note 
to  A.  and  B.,  was  a  question  of 
law;  but  if  there  was  no  debt,  it 
was  good  as  a  legacy.  \L0ng9taff 
V.  JSfitiiwofi] 28 

7.  A  testator  gave  legacies  to  various 
legatees  by  name,  and  some  to 
classes  described,  but  the  persons 
composing  which  were  not  named ; 
he  gave  his  residue  to  his  legatees 
medalLy  named,  ex^t  one  of  the 
classes  described.  Held,  that  this 
showed,  that  by  the  words  «pe- 
eialltf  named,  the  testator  meant  de- 
scribed or  mentioned,  and  that  all 
the  legatees,  whether  named  or  only 
described,  took  shares.  [In  re 
Hoknes] 321 


8.  Testator  gave  his  residue  to  bis 
wife  for  life,  and  after  her  decease 
one-seventh  of  it  to  each  of  six  of 
his  children;  he  gave  the  other 
seventh  to  be  laid  out  in  govern- 
ment annuities  for  his  son  A.  for 
life,  to  be  paid  into  his  hands  from 
time  to  time  without  power  of  an- 
ticipation, with  a  limitation  over  in 
the  event  of  his  being  bankrupt, 
insolvent,  &c.,  in  the  lifetime  of 
the  testator  or  after  his  death. 
A.  died  in  the  lifetime  of  the 
tenant  for  Ufe,  not  having  been 
bankrupt,  &c.  Held,  that  his  re- 
presentatives were  entitled  to  one- 
seventh  of  the  residue.  [Day  v. 
Day] 569 

9.  A  testator  gave  to  his  wife  certain 
chattels  and  leaseholds,  and  certain 
pecuniary  benefits.  He  gave  all 
his  freehold  messuages,  lands,  tene- 
ments, and  hereditaments,  and  all 
the  rest  and  residue  of  his  lease- 
hold messuages  or  tenements  and 
premises  whatsoever  and  whereso- 
ever, to  trustees  for  all  his  estate 
and  interest  therein  respectively, 
upon  trust  to  sell  his  freehold  and 
leasehold  messuages  or  tenements, 
hereditaments,  and  premises,  &c., 
and  to  stand  possessed  of  the  mo- 
nies to  accrue  from  soch  sale,  upon 
certain  trusts.  He  directed  that, 
until  sale,  the  rents  and  profits 
should  be  applied  in  the  same  man- 
ner as  he  directed  as  to  the  income 
of  the  monies  to  arise  from  the 
sale.  He  gave  the  produce  of  the 
sale  of  his  freehold,  copyhold,  and 
leasehold  estate,  and  of  his  resi- 
duary personalty,  as  to  one-fourth 
to  his  wife,  as  to  (me-fourth  to  one 
of  his  sisters  for  life,  remainder  to 
other  relations,  one-fourth  to  an- 
other sister,  remainders  over,  and 
one-fourth  to  other  persons.  Be- 
fore his  will,  he  had  sold  some  of 
his  freehold  estate,  and  his  wife 
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had  joined  to  bar  dower.  Both 
before  and  after  his  will,  he  had 
contracted  to  lease  parts  of  his 
freehold  estate;  after  his  will,  he 
had  contracted  to  sell  one  of  these 
parts  to  the  lessee ;  and  after  his  will, 
be  agreed  to  let  some  part  of  his 
freeholds,  with  liberty  to  the  lessee 
to  pnll  down  buildings  and  erect 
others.  After  his  death,  the  lessee 
of  the  last-mentioned  premises  did 
pull  down  the  buildings  and  erect 
others,  thereby  improTing  the  value 
of  the  estate.  Held,  first,  that  the 
widow  was  not  put  to  her  election, 
but  was  entitled  to  her  dower,  as 
well  as  to  the  benefits  given  to  her 
by  the  will.  Secondly,  that  the 
acts  by  whieh  the  value  of  the 
propertv  was  increased  not  being 
hen,  sne  would  take  her  dower 
according  to  the  existing  value. 
[GibsoH  V.  Oib9am]      ...    42 

10.  A  testator  gave  all  his  residuary 
real  estate  and  his  stock,  mortga- 
ges, and  securities  for  money,  and 
all  other  his  personal  estate  and 
effects,  to  his  wife  and  his  son,  upon 
trust  for  his  wife  for  life,  subject  to 
an  annuity  for  his  son ;  and  after 
her  death,  as  to  all  the  devised  and 
bequeathed  freehold  and  renduanr 
real  and  personal  estate,  of  which 
his  wife  was  to  have  the  yearly  in- 
terest, upon  trust  for  his  son  abso- 
lutely. The  testator  left  leaseholds, 
as  to  which,  at  the  time  of  his  death, 
he  was  liable  to  the  landlord  for 
repairs,  and  they  were  afterwards 
repaired  at  the  widow's  expense. 
Held,  first,  that  the  widow  was  en- 
titled to  the  leaseholds  in  specie. 
Secondly,  that  the  repairs  were  to 
be  borne  by  the  residue,  and  not  by 
the  tenant  for  life.  [jSoitm  v. 
Payner] 174 

11.  A  marriage  settlement  comprised 
a  sum  of  20,000/.  South  Sea  An- 


nuities ;  7000.  3/.  per  Cent.  Re- 
duced ;  and  3150  New  4/.  per 
Cents;  also  certain  shares  in  a 
company;  and  54,000  French 
Rentes.  These  were  settled  on  trust 
to  raise  an  annuity  of  500/.  for  the 
life  of  the  wife  for  her  separate 
use,  subject  thereto  for  the  husband 
and  wife  for  their  joint  lives ;  if  the 
wifeshonldpre-deceaaeherhusband, 
then  on  trust  to  raise  3000/.,  over 
which  a  general  power  of  appoint- 
ment was  given  to  the  wife ;  and 
as  to  the  rest,  after  the  death  of  the 
wife  so  pre-deceasing  her  husband, 
for  him  for  life,  and  after  his  death 
in  trust  for  all  and  every  or  such 
one  or  more  exclusively  of  the 
other  or  others  of  the  relations  in 
blood  to  the  said  Sarah  Harvey 
(the  wife)  at  the  time  of  her  de- 
cease within  the  eighth  degree  of 
consanguinity  to  her,  at  sudi  age, 
day,  or  time,  or  respective  ases, 
days,  or  times,  and,  if  more  than 
one,  in  such  shares  and  propor- 
tions, and  with  such  annual  sums 
of  money  and  future  or  executory 
or  other  trusts  (such  annual  sums 
of  money  and  ftiture  or  executory 
or  other  trusts  being  for  the  bene- 
fit of  the  said  relations  in  blood  of 
the  said  Sarah  Harvey  within  the 
degree  aforesaid,  or  some  or  one  of 
them),  and  in  such  manner  as  the 
said  Sarah  Harvey  should,  not- 
withstanding her  coverturey  by  her 
last  will  and  testament  in  writing, 
or  any  codicil  or  codicils  in  writing, 
or  any  writing  or  writings  in  the 
nature  of  or  purporting  to  be  a  will 
or  codicil,  to  be  signed  and  pub- 
lished by  her  in  the  presence  of, 
and  to  be  attested  by  two  or 
more  credible  witnesses,  direct 
or  appoint ;  and  in  default  of  such 
direction  or  appointment  and  so 
far  as  any  such  direction  or  appoint- 
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ment  should  not  extend,  in  trust 
for  such  person  or  persons  as,  un- 
der the  statute  for  the  Distribution 
of  the  Effects  of  Intestates,  would, 
at  the  decease  of  the  said  Sarah 
Harvey,  have  become  entitled 
thereto  as  her  next  of  kin  in  case 
the  said  Archibald  Morrison  (the 
husband)  had  died  in  her  lifetime, 
and  she  had  died  possessed  thereof 
his  widow,  and  intestate.  The  set- 
tlement also  comprised  certain  plate, 
linen,  china,  &c.,  over  which  a  ^- 
neral  power  of  appointment  was 
given  to  the  wife,  to  take  effect  after 
the  death  of  the  husband.  It  com- 
prised also  certain  shares  in  a  pub- 
lic library,  and  tickets  of  admission 
to  a  theatre,  and  jewellery,  &c. ; 
and  as  to  these,  the  settlement  gave 
to  the  wife  a  general  power  of 
gift  and  appointment,  either  during 
her  life  or  after  her  death,  as  well 
as  over  what  she  should  save  out  of 
her  separate  income.  The  wife  died 
many  years  before  her  husband. 
By  her  will  she  said  : — "  I  do,  by 
virtue  of  the  power  and  authority 
reserved  to  me  in  and  by  the  deed 
of  settlement,  made,  &c.,  hereby 
make,  publish,  and  declare  this  my 
last  will  and  testament  in  manner 
and  form  following,  that  is  to  say." 
She  then  referred  particularly  to  the 
power  to  dispose  of  3000/.,  and 
made  a  disposition  of  a  great  part 
of  it.  She  gave  to  her  husband  for 
life  all  the  benefit  of  her  shares  in 
the  public  library,  of  her  admission 
to  the  theatre,  and  of  her  books. 
After  his  death  she  disposed  of 
these  things  to  various  persons ;  she 
disposed  also  of  her  jewels,  china, 
ana  other  things ;  and  her  will  con- 
cluded as  follows:—"  And  after 
payment  of  my  just  debts,  ftineral 
expenses,  the  charges  of  proving 
this  my  will,  and  of  carrying  the 


trusts  thereof  into  execution,  I  di- 
rect and  appoint,  give,  and  be- 
queath, after  the  decease  of  my  said 
husband,  all  the  rest,  residue,  and 
remainder  of  my  monies  and  other 
my  personal  estate,  of  whatever  de- 
scription the  same  may  be,  unto 
and  amongst  all  and  every  the 
daughters  of  my  said  brother 
John  Harvey,  the  said  Charles 
Day,  and  Louisa  Day,  the  children 
of  my  deceased  niece,  and  the  two 
daughters  of  my  said  brother 
Charles  Savile  Onley,  or  to  such 
of  them  as  shall  be  living  at  my 
said  husband's  death,  and  to  the 
issue  of  such  of  them  as  shall  then 
happen  to  be  dead,  to  be  equally 
divided  amongst  them,  share  and 
share  alike.  But  it  is  my  will  that  the 
said  Charles  Day  and  Louisa  Day, 
and  the  children  of  any  other  of  my 
nieces  who  may  be  dd^,  shall  only 
be  entitled  to  the  share  in  the  said 
residue  which  his  or  her  mother 
would  have  had  if  living  at  the 
death  of  my  said  husband.  And 
further,  it  is  my  will  that  the  shares 
of  each  of  my  said  nieces  of  the 
residue  of  my  personal  estate  shall 
be  placed  and  continue  out  at  in- 
terest by  my  surviving  executor, 
his  executors  or  administrators,  on 
government  or  real  security  dur- 
ing the  respective  lives  of  my  said 
nieces ;  and  the  dividends  or  inter- 
est on  each  share,  as  the  same  shall 
from  time  to  time  become  due 
shall  be  paid  to  each  of  my  nieces 
during  her  life,  on  her  own  receipt, 
for  her  own  sole  and  separate  use, 
and  not  to  be  subject  to  the  debts 
or  control  of  her  present  or  any 
future  husband.  And  as  to  the 
share  of  my  niece  Caroline  Onley, 
I  will  and  desire  that  the  same  shall, 
after  her  decease,  be  paid  to  all  my 
other  nieces  who  shall  be  living  at 
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the  decease  of  tbe  said  GaioMiie 
Ckdej,  and  to  the  issue  of  aach  of 
them  as  shall  then  happen  to  he 
dead  equally,  riiare  and  ahare  slike ; 
but  the  issue  of  any  deceased  niece 
IS  onl  j  to  be  entitled  to  the  ahare 
which  fak  or  their  mother  would 
have  had  if  livine  at  the  decease 
of  the  said  Carohne  Onlej  ;  and 
after  the  death  of  each  of  my  other 
nieces,  I  direct  that  the  dividends 
and  interest  af  her  ahare  shall,  if 
fihe  die  married,  be  paid  to  her  hus- 
band during  his  hie  lor  his  own 
use.  And  1  further  will  and  direct 
that,  after  the  sereral  deceases  of 
mj  said  last-mentioned  nieces,  or 
their  respective  husbands,  that  the 
share  of  each  of  the  said  last-men- 
tioned nieces  shall  be  paid  to  her 
child,  childven,  or  grandchildren, 
or  anjr  other  relations  in  blood  to 
my  said  niece,  in  such  parte  and 
proportiona,  manner  and  form,  as 
she  may  by  her  last  will  and  testa- 
ment, duly  executed,  and  which  she 
shall  have  power  to  make,  notwith- 
atandine  her  coverture,  give  and 
bequea£  the  same ;  and,  m  default 
thereof,  then  unto  the  next  of  kin 
In  blood  of  my  said  niece,  according 
to  the  Statute  of  Distribution  of 
Intestates'Personal  Estates/'  Held, 
first,  that  the  will  was  an  execution 
of  all  the  powers ;  that  is,  of  the 
power  to  appoint  each  portion  of 
property  comprised  in  the  settle- 
ment. Secondly,  that  the  appoint- 
ment in  favour  of  the  daughters  of 
John  Harvey  was  not  void  ab  initio, 
because  it  might  comprise  persons 
not  living  at  the  death  of  the  testa- 
trix and  within  the  eiffhth  degree ; 
nor  did  it  become  void  in  toto,  be- 
cause it  did  in  fact,  at  the  time  of 
distribution,  include  such  persons ; 
but  that  it  was  good  pro  tanto. 
Thirdly,  that  the  attempted  limita- 
VoL.  I.  N.  S. 


tioA  to  the  husbands  of  the  nieces 
was  bad,  as  they  were  strangers;  and 
the  limitations  to  their  children, 
grandchildren,  or  other  relations  in 
blood,  was  void  for  remoteness. 
Fourthly,  that  the  attempt  to  cut 
down  the  estate  given  to  the  nieces 
in  the  firat  instance,  failing,  the 
attempted  remainders  over  £d  not 
go  as  unappointed,  to  the  next  of 
kin,  hot  railed  wholly,  and  left 
absolute  interests  subsisting  in 
the  nieces*     [Harvey  v.  Straoeyi] 

73 

112.  Testator  by  hia  will  gave  certain 
shares  of  mehold  and  leasehold 
houses  to  his  wife,ybr  her  sole  use 
emd  benefit ,  b^ging  and  reqnesting, 
that  at  her  death  she  would  give 
and  bequeath  the  same  in  such 
shares  as  she  should  think  proper, 
and  unto  such  members  of  her  own 
family  as  she  should  think  most 
deservine  of  the  same.  He  gave 
her  all  his  monies  in  the  funds, 
and  all  the  money  he  might  be  en- 
titled to,  for  her  sole  use  and  bene- 
fit, b^ging  and  reouesting,  that  at 
her  death  she  would  give  and  be- 
queath what  ehould  be  remaming,  in 
such  sums  as  she  should  think  pro- 
per, unto  such  members  of  her  own 
and  his  family  that  she  should 
think  roost  deserving^  and  were  en- 
titled to  the  same.  He  made  a 
codicil  by  which  he  gave  in  terms 
his  residuary  estate  to  his  wife. 
Held,  that  both  as  to  the  freehold 
and  leasehold  property  and  the 
monies  there  was  no  trust,  but  the 
wife  took  absolutely.  [Green  v. 
Marsden] 647 

13.  A  gift  by  will  to  a  particular 
charitable  institution  maintained 
voluntarily  by  private  means.  The 
particular  institution  had  ceased. 
Held,  that  the  gift  was  not  to  be 
disposed  of  as  a  charitable  gift 
c  c  c 
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cy  pr^,  but  failed  and  fell  into  the 
residue.     [Clark  v.  Tofflor]    .  642 

14.  Testator  gave  property  to  his 
trustees,  upon  trust  to  pay,  distri- 

.  bttte,  and  divide  equally  between 
his  daughters,  naming  them,  to  be 
paid  and  assured  to  them  as  they 
should  attain  the  age  of  twenty-one, 
or  be  married  under  that  age  with 
the  consent  of  his  trustees. .  Pro- 
viso, that  if  they  should  marry  with 
the  consent  of  his  trustees,  he  em- 
powered the  trustees  to  pay  the 
shares  at  the  times  of  such  mar- 
riages, or  at  their  discretion  to 
settle  the  same.  There  was  a 
power  of  maintenance,  and  gifts  over 
as  between  the  daughters  on  dying 
unmarried  under  twenty-one,  and 
if  all  the  daughters  should  die 
under  twenty-one  unmarried,  and 
without  leaving  issue,  then  over. 
Held,  that  the  trustees  had  no 
power  to  direct  a  settlement  where 
one  of  the  daughters  married  under 
twenty-one  without  consent.  [Tay- 
lor V.  Austen] 459 

15.  Testator  gave  personal  estate  out-- 
standing  on  securities  to  his  wife 
for  Ufe,  remainder  in  a  moiety  to  six 
of  his  children:  provided  that  if  any 
one  died  before  receiving  his  or  her 
share  without  leaving  lawful  issue, 
it  should  go  over.  One  of  the  chil- 
dren died  after  the  wife's  death,  be- 
fore the  securities  were  realized 
and  the  produce  divided.  -Held, 
that  the  proviso  contemplated  the 
time  when  the  children  should  be 
entitled  to  receive  their  shares,  not 
the  time  of  actual  payment,  and 
that  the  representatives  of  the  de- 
ceased child  took  a  share.  [In  re 
Bodgsm'sTrusf]  ....    440 

16.  Testator  gave  Long  Annuities  to 

A.  for  Ufe,  and  if  she  died  without 
leaving  issue  her  surviving,  then  to 

B.  ana  C,  to  be  paid  to  them  at 


twenty-one,  if  hoik  living;  hut  if 
either  should  be  then  dead,  then  to 
the  survivor.  B.  and  C.  both  at- 
tained twenty-one,  but  died  in  the 
lifetime  of  A.,  who  died  without 
issue.  Held,  that  the  word  then 
had  reference  to  the  death  of  A* 
without  issue,  and  that  the  residua- 
ry legatee  and  not  the  representa- 
Uves  of  B.  and  C,  took.  [Wid- 
dieombe  v.  MuUer']     .     .     .     443 

17.  Devise  to  A.  for  life,  remainder 
to  all  and  every  the  children  of  her 
body,  their  heirs  and  assigns,  as 
tenants  in  common ;  but  in  case  A. 
should  die  without  leaving  any  issue 
of  her  body,  then  over.  A.  had 
two  children,  both  of  whom  died 
before  her ;  one  died  leaving  a  child 
who  survived  A. ;  the  other  died 
without  issue.  Held,  that  the 
word  leaving  meant  having^  and 
that  the  two  children  of  A.  took 
vested  interests  as  tenants  in  com- 
mon in  fee.     [Ex  parte  Hooper'] 

264 

18.  A.  made  his  will  and  gave  per- 
sonalty to  B.,  a  married  woman, 
for  life,  and  after  her  death  as  she 
should  appoint,  and  in  default  of 
appointment,  to  her  husband  ;  and 
if  she  should  survive  him  and  make 
no  appointment,  then  to  her  chil- 
dren. B.  had  three  children,  and 
by  her  will  she  appointed,  after  her 
husband's  death,  2000/.  between 
two  of  her  children,  and  1500/.  to 
the  other,  and  she  appointed  the 
residue  to  her  three  children  by 
name  in  such  manner  as  her  hus- 
band should  appoint  by  will.  He 
by  his  will  appointed  500/.  to  one 
of  the  children,  ( — )L  to  another, 
and  the  residue  to  the  third.  Held, 
that  the  husband  had  no  power  to 
exclude  either  of  the  children ;  that 
his  appointment  was  therefore  bad; 
and  that  the  appointment  of  the 
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wife  took  effect  in  flivour  of  the 
» t  three  children.     [  White  v.  JFiUon] 

^  298 

I  WITNESSES  (EXAMINATION 

OF). 
In  a  cause  at  issue  before  the  Orders 
of  7th  August,  1852,  agreed  to 
postpone  publication  till  the  2nd 
November,  on  the  ground  that  the 
new  practice  would  then  come  into 
ooeration.  The  case  was  one  in 
wnich  it  was  not  clear,  but  proba- 
ble, that  oral  examination  might  be 
the  most  effective.  Held,  that  the 
postponement  of  publication  was 
not  an  agreement  to  adopt  the  new 
practice;  but,  in  the  absence  of 
special  reasons  to  the  contrary, 
tnere  being  KprohabiUty  of  advan- 


tage in  applying  to  the  new  prac- 
tice, it  ought,  according  to  the  in- 
tention of  the  Act,  to  be  applied. 
[Howard  v.  Howard]      .     .     239 

WOEDS. 
1 .  A  testMor  gave  legacies  to  various 
legatees  by  name,  and  some  to 
classes  described,  but  the  persons 
composing  which  were  not  named  ; 
he  gave  his  residue  to  his  legatees 
specially  named,  except  one  of  the 
classes  described.  Uel^  that  this 
showed  that  by  the  words  epedMy 
named  the  testator  meant  described 
or  mentioned,  and  that  all  the 
legatees,  whether  named  or  only 
described,  took  shares.  [/n  re 
Holmes] 321 
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3.  A.  was  an  allottee  of  shares  in  a 
projected  railway  company,  which 
failed  to  ohtain  an  Act,  and  was 
never  completed.  He  paid  his  de- 
posit, hut  never  executed  any  deed. 
Accompanying  the  letter  of  allot- 
ment, was  a  circular  from  the  di- 
rectors, undertaking  to  return  the 
deposits  if  an  Act  should  not  he 
ohtained.  Afterwards  A.,  at  the 
request  of  the  directors,  asking  for 
the  continuance  of  the  confidence 
of  the  shareholders,  wrote  to  the 
hoard,  requesting  them  to  continue 
the  undertaking.  On  the  breaking 
up  of  the  company,  the  directors 
returned  the  balance  of  the  deposits 
remaining  in  their  hands,  and  paid 
to  A.  on  that  account  200/.  A. 
recovered  in  an  action  against  one 
of  the  managing  directors  the  re- 
maining 220/.  Held,  that  A.  was 
not  a  contributory.  [Re  Dover  and 
Deal  Railway  Company,  Ex  parte 
Beardahaw] 226 

4.  A.  became  a  member  of  the  pro- 
visional committee  of  a  projected 
company,  which  was  never  com- 
pleted. He  signed  the  agreement 
required  by  the  Registration  Act ; 
he  applied  for  100  shares,  under- 
taking to  accept  them  if  allotted ; 
instead  of  100  shares  being  allotted 
to  him,  he,  in  common  with,  other 
committee-men,  was  requested  to 
take  up  twenty-five;  he  did  not 
take  them  up.  He  was  called  upon 
then  to  pay  two  successive  pay- 
ments, making  together  105/.,  on 
which  he  was  assured  he  should  be 
protected  from  the  claims  of  credit- 
ors; he  did,  in  consequence,  pay 
1 05/.  Held,  that  A.  was  not  a  con- 
tributory. [In  the  Matter  of  the 
Winding-up  Acts,  1848  and  1849, 
and  of  the  Wolverhampton,  Cheater, 
and  Birkenhead  Junction  Railway 
Company,  Ex  parte  Roberts]    204 


6.  A  winding-up  order  is  not  to  be 
made  of  course,  because  a  company 
is  within  one  of  the  eight  classes 
described  in  the  5th  section  of  the 
Act,  but  it  is  for  the  Court  to 
judge  of  the  necessity  or  expedi- 
ency. And  where  a  company  was 
insolvent,  but  there  was  an  arrange- 
ment pending  by  which  the  ad- 
mitted debts  would  be  cleared  hj 
a  subscription  among  the  share- 
holders, and  there  were  no  other 
questions  except  equities  between 
the  shareholders,  the  Court  re- 
fused a  winding-up  order  on  the  pe- 
tition of  a  few  shareholders  holding 
very  few  shares.    [Ex  parte  Wise] 

465 

WILL. 

1.  Testator  devised  his  real  estate  to 
trustees,  with  powers  to  "  let"  until 
all  his  nephews  and  nieces  should 
attain  twenty-one.  And  after  his 
youngest  nephew  or  niece  should 
be  of  age,  then  he  directed  his  es- 
tates to  be  sold,  and  the  produce 
to  go  amongst  all  his  nephews  and 
nieces,  except  two  by  name.  He 
charged  his  rents  with  an  annuity  to 
A.  and  with  payment  of  bond  debts, 
but  did  not  otherwise  dispose  of 
them.  Held,  first,  the  widow  was 
put  to  her  election  ;  secondly,  the 
interests  of  the  nephews  and  nieces 
vested  in  all  who  attained  twenty- 
one,  whether  dying  before  or  sur- 
viving the  period  directed  for  sale. 
[Parker  v.  Sowerhy]       .     .     488 

2.  A  testator  seised  of  real  estate,  and 
leasehold  and  personal  estate,  and, 
among  other  property,  of  lease- 
hold collieries  or  mines,  gave  cer- 
tain real  estates  to  his  son ;  he  de* 
vised  and  bequeathed  all  his  other 
real  and  personal  estate  upon  trust, 
with  the  approbation  of  his  son,  at 
some  convenient  and  proper  period 
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to  sell  and  conyerC  the  same,  and 
to  invest  and  apply  1000^.  part 
thereof,  for  his  granddaughter; 
and  after  giving  some  small  annui- 
ties in  trust  to  pay  to  his  daughter 


titled  to  interest.  That  the  1000/. 
legacy  to  the  grand-daughter  was 
a  charge  on  the  real  and  personal 
estate,  pro  raid,  [Lord  v.  Wight- 
toick] 576 


200/.  a-jear,  besides  one*>half  share  3.  A  gift  of  all  the  residue  of  my 

estate  and  effects  to  A.,  B.,  and 
C,  upon  trust  to  collect,  get  in, 
and  recover  the  same,  and  invest  in 
stock,  and  pay  the  dividends,  &c., 
to  persons  beneficially  entitled,  A. 
and  B.  being  also  executors  :  Held 
to  pass  real  estate.    [D'Almaine  v. 

Motley] 629 

Testator  set  out  a  schedule  of  his 
property,  calling  it  5000/.  He 
then  directed  1000/.  to  be  invested 
in  each  child's  name,  and  1000/.  in 
his  viife's;  interest  to  them  for  their 
life,  and  afterwards  to  their  descend- 
anU,  except  his  wife's,  which  was 
at  his  death  to  be  sold  and  divided 
among  them,  except  200/.  to  M. 
L.'s  child  by  him.  Then  followed 
in  the  same  paper :  ''The  above  is 
increased  by  the  working  up  of 
stock  to  5500/.  I  wish  the  same 
division  and  appropriation,  except 
that  if  any  share  falls  in,  it  may  be 
added  to  the  others,  in  case  the 
original  holder  shall  have  no  chil- 
dren." The  testator  died,  leaving 
four  daughters.  Held,  that  by  the 
will  alone  the  daughters  would 
have  taken  absolute  interests,  but 
that  by  the  will  and  codicil  toge- 
ther they  took  interests  which,  if 
absolute  in  the  first  instance  were 
defeasible.      [Bird    v.     Webster'] 

338 


of  the  yearly  income  and  produce 
of  his  real  and   personal  estates, 
his  intention  being,  that  she  should 
enjoy  an  equal  yearly  income  with 
his  son  during  her  natural  life, 
treating  200/.  a-year  as  equivalent 
to  the  real  estate  given  to  his  son, 
provided  that  his  daughter's  an- 
nuity should  in  no  case  exceed 
600/.  aryear;  and  that  the  over- 
plus, after  600/.  a-year  to  her,  and 
400/.  to  his  son,  should  go  to  his 
son,  but  that  what  he  culed  pro- 
duce of  his  personal  estate  was  not 
to  be  taken  as  the  income  derived 
from  the    mines,  but  the  profit 
arising,  after  laying  by  10/.   per 
cent,  to  pay  back  the  capital  ex- 
pended in  plant,  &c. ;  and  subject 
to  these  giifts  and  devises,  he  gave 
all  his  real  and  personal  estate  to 
his  son:  the  son  was  appointed, 
vrith  the  trustees,  executor;  they 
disclaimed  and  renounced,  and  he 
entered  into  sole  possession.     In 
taking  the  accounts  of  the  testator's 
estate.  Held,  that  the  son  had  a 
right  to  apply  in  payment  of  debts 
all  permanent    personal   property 
before    disposing    of   the    mines. 
That,  having  paid  off  vrith  his  own 
monies  debts  which  could  not  have 
been  paid  off  without  resorting  to 
the  mines,  the  debts  so  kept  alive 


in  his  hands  were  a  charge  on  the  5.  Bequest  to  A.  and  B.,  their  execu- 


net  produce  of  the  mines.  That 
the  accumulations  of  the  10/.  per 
cent,  were  a  fund  liable  to  the 
debts  in  exoneration  of  the  mines. 
That,  as  to  any  liabilities  due  to 
him  in  respect  of  over-payments  of 
debts  made  by  him  beyond  the 
assets  applicable,  he  would  be  en- 


tors  and  administrators,  upon  trust. 
B.,  ^he  surviving  trustee,  by  his  will 
bequeathed  his  trust  estates  to  C. 
and  D.,  their  heirs,  executors,  ad- 
ministrators, and  assigns,  on  the 
trusts,  and  he  appointed  C.,  D., 
and  £.  executors  of  his  will.  Held, 
that  C.  and  D.  took  only  the  legal 
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estate,  and  tbat  neither  C.  and  D. 
hj  themselves,  nor  C,  D.,  and  £., 
were  capable  of  executing  the  trusts 
[BeBurtt] 319 

6.  A  testatrix  directed  a  sum  which 
she  said  she  owed  to  A.  and  B.  on 
her  promissory  note,  and  her  other 
debts  to  be  paid.  She  directed 
the  residue  of  her  estate  to  be  ap- 
plied towards  establishing  a  school 
in  connection  with  a  certain  chapel 
for  the  time  being,  and  'Uo  pay 
the  same  over  to  the  treasurer  for 
.the  time  being  of  such  school,  now 
or  hereafter  to  be  built"  The  tes- 
tatrix did  not  in  fact  owe  the 
money  to  A.  and  B.,  but  intended 
it  to  be  held  by  them  on  a  secret 
trust  for  the  use  of  the  existing 
chapeL  She  did  not  tell  them  of 
this  in  her  lifetime,  but  told  her 
executor;  and  A.  and  B.  never 
knew  of  the  intention  till  after 
the  testatrix's  death.  Held,  first, 
on  the  question  of  the  validity  of 
the  residuary  gifl,  that  it  was  not 
good  even  as  to  the  personal  estate, 
as  it  would  be  a  due  execution  of 
the  trust  to  devote  the  money  to 
building  a  school-house.  Secondly, 
that  wnether  there  was  a  vahd 
debt  or  not  on  the  promissory  note 
to  A.  and  B.,  was  a  question  of 
law;  but  if  there  was  no  debt,  it 
was  good  as  a  legacy.  [Longntaff 
V.  Benmson] 28 

7.  A  testator  gave  legacies  to  various 
legatees  by  name,  and  some  to 
classes  described,  but  the  persons 
composing  which  were  not  named ; 
he  gave  his  residue  to  his  legatees 
specially  namedy  except  one  of  the 
classes  described.  Held,  that  this 
showed,  that  by  the  words  «pe- 
cially  named,  the  testator  meant  de- 
scribed  or  mentioned,  and  that  all 
the  legatees,  whether  named  or  only 
described,  took  shares.  [In  re 
Hoknes] 321 


8.  Testator  gave  his  residue  to  his 
wife  for  life,  and  after  her  decease 
one-seventh  of  it  to  each  of  six  of 
his  children;  he  gave  the  other 
seventh  to  be  laid  out  in  govern- 
ment annuities  for  his  son  A,  for 
life,  to  be  paid  into  his  hands  from 
time  to  time  without  power  of  an- 
ticipation, with  a  limitation  over  in 
the  event  of  his  being  bankrupt, 
insolvent,  &c.,  in  the  lifetime  of 
the  testator  or  after  his  death. 
A.  died  in  the  lifetime  of  the 
tenant  for  life,  not  having  been 
bankrupt,  &c.  Held,  that  his  re- 
presentatives were  entitled  to  one- 
seventh  of  the  residue.  [Day  v. 
Day^ 569 

9.  A  testator  gave  to  his  wife  certain 
chattels  and  leaseholds,  and  certain 
pecuniary  benefits.  He  gave  all 
his  freehold  messuages,  lands,  tene- 
ments, and  hereditaments,  and  all 
the  rest  and  residue  of  his  lease- 
hold messuages  or  tenements  and 
premises  whatsoever  and  whereso- 
ever, to  trustees  for  all  his  estate 
and  interest  therein  respectively, 
upon  trust  to  sell  his  freehold  and 
leasehold  messuages  or  tenements, 
hereditaments,  and  premises,  &c., 
and  to  stand  possessed  of  the  mo- 
nies to  accrue  from  such  sale,  upon 
certain  trusts.  He  directed  that, 
until  sale,  the  rents  and  profits 
should  be  applied  in  the  same  man- 
ner as  he  directed  as  to  the  income 
of  the  monies  to  arise  from  the 
sale.  He  gave  the  produce  of  the 
sale  of  his  freehold,  copyhold,  and 
leasehold  estate,  and  of  his  resi- 
duary personalty,  as  to  one-fourth 
to  his  mfe,  as  to  one-fourth  to  one 
of  his  sisters  for  life,  remainder  to 
other  relations,  one-fourth  to  an- 
other sister,  remainders  over,  and 
one-fourth  to  other  persons.  Be- 
fore his  will,  he  had  sold  some  of 
his  freehold  estate,  and  his  wife 
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had  joined  to  bar  dower.  Both 
before  and  after  his  will,  he  had 
contracted  to  lease  parts  of  his 
freehold  estate;  after  his will»  he 
had  contracted  to  sell  one  of  these 

rts  to  the  lessee ;  and  after  his  will, 
agreed  to  let  some  part  of  his 
freeholds,  with  liberty  to  the  lessee 
to  pull  down  buildings  and  erect 
others.  After  his  death,  the  lessee 
of  the  last-mentioned  premises  did 
pull  down  the  buildings  and  erect 
others,  therebj  improTing  the  value 
of  the  estate.  Held,  first,  that  the 
widow  was  not  put  to  her  election, 
but  was  entitled  Co  her  dower,  as 
well  as  to  the  benefits  giyen  to  her 
bj  the  will.  Secondly,  that  the 
act3  by  which  the  yalue  of  the 
property  was  increased  not  being 
Dcr%  she  would  take  her  dower 
according  to  the  existing  yalue. 
[Gibson  y.  Oibson]       ...    42 

10.  A  testator  gave  all  his  residuary 
real  estate  and  his  stock,  mortga- 
ges, and  securities  for  money,  and 
all  other  his  personal  estate  and 
effects,  to  his  wife  and  his  son,  upon 
trust  for  his  wife  for  life,  subject  to 
an  annuity  for  his  son  ;  and  after 
her  death,  as  to  all  the  devised  and 
beoueathed  freehold  and  residuary 
real  and  personal  estate,  of  which 
his  wife  was  to  have  the  yearly  in- 
terest, upon  trust  for  his  son  abso- 
lutely. The  testator  left  leaseholds, 
as  to  which,  at  the  time  of  his  death, 
he  was  liable  to  the  landlord  for 
repairs,  and  they  were  afterwards 
repaired  at  the  widow's  expense. 
Held,  first,  that  the  widow  was  en- 
titled to  the  leaseholds  in  specie. 
Secondly,  that  the  repairs  were  to 
be  borne  by  the  residue,  and  not  by 
the  tenant  for  life.  [Sarris  v. 
Poyner] 174 

11.  A  marriage  settlement  comprised 
a  sum  of  20,000/.  South  Sea  An- 


nuities ;  7000.  3/.  per  Cent.  Re- 
duced ;  and  3150  New  4/.  per 
Gents;  also  certain  shares  in  a 
company;  and  54,000  French 
Rentes.  These  were  settled  on  trust 
to  raise  an  annuity  of  500/.  for  the 
life  of  the  wife  for  her  separate 
use,  subject  thereto  for  the  husband 
and  wife  for  their  joint  lives ;  if  the 
wifeshouldpre-deceaseherhusband, 
then  on  trust  to  raise  3000/.,  over 
which  a  general  power  of  appoint- 
ment was  given  to  the  wife ;  and 
as  to  the  rest,  after  the  death  of  the 
wife  so  pre-deceasing  her  husband, 
for  him  for  life,  and  after  his  death 
in  trust  for  all  and  every  or  such 
one  or  more  exclusively  of  the 
other  or  others  of  the  rektions  in 
blood  to  the  said  Sarah  Harvey 
(the  wife)  at  the  time  of  her  de^ 
cease  within  the  eighth  degree  of 
consanguinity  to  her,  at  audi  age, 
day,  or  time,  or  respective  ages, 
days,  or  times,  and,  if  more  than 
one,  in  such  shares  and  propor- 
tions, and  with  such  annual  sums 
of  money  and  ftiture  or  executory 
or  other  trusts  (such  annual  sums 
of  money  and  future  or  executory 
or  other  trusts  being  for  the  bene- 
fit of  the  said  relations  in  blood  of 
the  said  Sarah  Harvey  within  the 
degree  aforesaid,  or  some  or  one  of 
them),  and  in  such  manner  as  the 
said  Sarah  Harvey  should,  not- 
withstanding  her  coverture,  by  her 
last  will  and  testament  in  wnting, 
or  any  codicil  or  codicils  in  writing, 
or  any  writing  or  writings  in  the 
nature  of  or  purporting  to  be  a  will 
or  codicil,  to  be  signed  and  pub- 
lished by  her  in  the  presence  of, 
and  to  be  attested  by  two  or 
more  credible  witnesses,  direct 
or  appoint ;  and  in  default  of  such 
direction  or  appointment  and  so 
far  as  any  such  direction  or  appoint- 
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ment  should  not  extend,  in  trust 
for  such  person  or  persons  as,  un* 
der  the  statute  for  the  Distribution 
of  the  Effects  of  Intestates,  would, 
at  the  decease  of  the  said  Sarah 
Harvey,  have  become  entitled 
thereto  as  her  next  of  kin  in  case 
the  said  Archibald  Morrison  (the 
husband)  had  died  in  her  lifetime, 
and  she  had  died  possessed  thereof 
his  widow,  and  intestate.  The  set- 
tlement also  comprised  certain  plate, 
linen,  china,  &c.,  over  which  a  ^- 
neral  power  of  appointment  was 
given  to  the  wife,  to  take  effect  after 
the  death  of  the  husband.  It  com- 
prised also  certain  shares  in  a  pub- 
lic library,  and  tickets  of  admission 
to  a  theatre,  and  jewellery,  &c. ; 
and  as  to  these,  the  settlement  gave 
to  the  wife  a  general  power  of 
gift  and  appointment,  either  during 
her  life  or  after  her  death,  as  wefi 
as  over  what  she  should  save  out  of 
her  separate  income.  The  wife  died 
many  years  before  her  husband. 
By  her  will  she  said  : — "  I  do,  by 
virtue  of  the  power  and  authority 
reserved  to  me  in  and  by  the  deed 
of  settlement,  made,  &c.,  hereby 
make,  publish,  and  declare  this  my 
last  will  and  testament  in  manner 
and  form  following,  that  is  to  say." 
She  then  referred  particularly  to  the 
power  to  dispose  of  3000^,  and 
made  a  disposition  of  a  great  part 
of  it.  She  gave  to  her  husband  for 
life  all  the  benefit  of  her  shares  in 
the  public  library,  of  her  admission 
to  the  theatre,  and  of  her  books. 
After  his  death  she  disposed  of 
these  things  to  various  persons ;  she 
disposed  also  of  her  jewels,  china, 
and  other  things ;  ana  her  will  con- 
cluded as  follows:—"  And  after 
payment  of  my  just  debts,  funeral 
expenses,  the  charges  of  proving 
this  my  will,  and  of  carrying  the 


trusts  thereof  into  execution,  I  di- 
rect and  appoint,  give,  and  be- 
queath, after  the  decease  of  my  said 
husband,  all  the  rest,  residue,  and 
remainder  of  my  monies  and  other 
my  personal  estate,  of  whatever  de- 
scription the  same  may  be,  unto 
and  amongst  all  and  every  the 
daughters  of  my  said  brother 
John  Harvey,  the  said  Charles 
Day,  and  Louisa  Day,  the  children 
of  my  deceased  niece,  and  the  two 
daughters  of  my  said  brother 
Charles  Savile  Onley,  or  to  such 
of  them  as  shall  be  Uving  at  my 
said  husband's  death,  and  to  the 
issue  of  such  of  them  as  shall  then 
happen  to  be  dead,  to  be  equally 
divided  amongst  them,  share  and 
share  alike.  But  it  is  my  will  that  the 
said  Charles  Day  and  Louisa  Day, 
and  the  children  of  any  other  of  my 
nieces  who  may  be  dead,  shall  only 
be  entitled  to  the  share  in  the  said 
residue  which  his  or  her  mother 
would  have  had  if  living  at  the 
death  of  my  said  husband.  And 
further,  it  is  my  will  that  the  shares 
of  each  of  my  said  nieces  of  the 
residue  of  my  personal  estate  shall 
be  placed  and  continue  out  at  in- 
terest by  my  surviving  executor, 
bis  executors  or  administrators,  on 
government  or  real  security  dur- 
ing the  respective  lives  of  my  said 
nieces ;  and  the  dividends  or  inter- 
est on  each  share,  as  the  same  shall 
from  time  to  time  become  due 
shall  be  paid  to  each  of  my  nieces 
during  her  life,  on  her  own  receipt, 
for  her  own  sole  and  separate  use, 
and  not  to  be  subject  to  the  debts 
or  control  of  her  present  or  any 
future  husband.  And  as  to  the 
share  of  my  niece  Caroline  Onley, 
I  will  and  desire  that  the  same  shall, 
after  her  decease,  be  paid  to  all  my 
other  nieces  who  shall  be  living  at 
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the  deoeue  of  tbe  said  CnoHne 
Oaley»  and  to  the  ittoe  of  inch  of 
tbem  as  ahail  then  happen  to  be 
dead  equally,  riiarecnd  share  alike ; 
bnt  the  iasiie  of  anr  deceased  niece 
is  only  to  be  entitled  to  the  share 
which  has  or  their  mother  would 
have  had  if  living;  at  the  decease 
of  the  said  Carohne  Onley ;  and 
after  the  death  of  each  of  my  other 
nieces,  I  direct  that  the  dividends 
and  interest  of  her  share  shaU.  if 
she  dk  married,  be  pad  to  her  hus- 
band during  bis  life  lor  his  own 
use.  And  1  farther  will  and  direct 
that,  afto'  tbe  sevend  deceases  of 
my  said  last-mentioned  nieces,  or 
their  respective  husbsnds,  that  the 
share  of  each  of  the  said  last-men- 
tioned nieces  shall  be  paid  to  her 
child,  children,  or  grandchildren, 
or  any  other  rdations  in  blood  to 
my  said  niece,  in  such  parts  and 
proportiona,  manner  and  fonn,  as 
she  may  by  her  last  will  and  testa- 
ment, duly  executed,  and  which  she 
shall  have  power  to  make,  notwith- 
standing her  coverture,  p^e  and 
bequeath  the  same ;  and,  m  de&ult 
thereof,  then  unto  the  next  of  kin 
in  blood  of  my  said  niece,  according 
to  the  Statute  of  Distribution  of 
Intestates'Personal  Estates/'  Held, 
first,  that  the  will  was  an  execution 
of  all  the  powers ;  that  is,  of  the 
power  to  appoint  each  portion  of 
property  comprised  in  the  settle- 
ment. Secondly,  that  the  appoint- 
ment in  favour  of  the  daughters  of 
John  Harvey  was  not  void  ad  initio, 
because  it  might  comprise  persons 
not  living  at  the  death  of  the  testa- 
trix and  within  the  eighth  degree ; 
nor  did  it  become  void  in  toto,  be- 
cause it  did  in  fact,  at  the  time  of 
distribution,  include  such  persons ; 
but  that  it  was  good  pro  tanto. 
Thirdly,  that  the  attempted  limita- 
VoL.  I.  N.  S. 


tion  to  the  husbands  of  the  nieces 
was  bad,  as  they  were  strangers;  and 
the  limitations  to  their  children, 
grandchildren^  or  other  relations  in 
blood,  was  void  for  remoteness. 
Fourthly,  that  the  attempt  to  cut 
down  the  estate  given  to  tne  nieces 
in  the  first  instance,  fiuling,  the 
attempted  remainders  over  <ud  not 
Bp  as  nnappointed,  to  the  next  of 
kin,  bnt  niled  wholly,  and  left 
absolute  interests  subsisting  in 
the  nieces.     [Harvey  v.  Straeey] 

73 

12.  Testator  by  his  will  oave  certain 
shares  of  freehold  and  leasehold 
houses  to  his  wife, ybr  A^  ^oleute 
and  benefit,  be^;ing  and  requesting, 
Uiat  at  ner  death  she  would  give 
and  bequeath  the  same  in  such 
shares  as  she  should  think  proper, 
and  unto  such  members  of  h  er  own 
fiunHy  as  she  should  thmk  most 
deserving  of  the  same.  He  gaye 
her  all  his  monies  in  the  funds, 
and  all  the  money  he  might  be  en- 
titled to,  for  her  sole  use  and  bene- 
fit, begging  and  reouesting,  that  at 
her  death  she  would  give  and  be- 
queath wkat  ehauld  be  remaining,  in 
such  sums  as  she  should  think  pro- 
per, unto  such  members  of  her  own 
and  his  family  that  she  should 
think  most  deserving,  and  were  en- 
titled to  the  same.  He  made  a 
codicil  by  which  he  gave  in  terms 
his  residuary  estate  to  his  wife. 
Held,  that  both  as  to  the  freehold 
and  leasehold  property  and  the 
monies  there  was  no  trust,  but  the 
wife  took  absolutely.  [Green  v. 
Mareden] 647 

13.  A  gift  by  will  to  a  particular 
charitable  institution  maintained 
yoluntarily  by  private  means.  The 
particular  institution  had  ceased. 
Held,  that  the  gift  was  not  to  be 
disposed  of  as  a  charitable  gift 
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ey  pris,  but  failed  and  fell  into  the 
residue.     [Clark  y.  Taylor]      642 

14.  Testator  gave  property  to  bis 
trostees,  upon  trust  to  pay,  distri- 
bute, and  divide  equally  between 
bis  daugbters,  naming  tbem,  to  be 
paid  and  assured  to  tbem  as  ihej 
sbould  attain  tbe  age  of  twenty-one, 
or  be  married  under  tbat  age  witb 
tbe  consent  of  bis  trustees. .  Pro- 
viso, tbat  if  tbey  sbould  marry  witb 
tbe  consent  of  bis  trustees,  be  em- 
powered tbe  trustees  to  pay  tbe 
sbares  at  tbe  times  of  sucb  mar- 
riages, or  at  tbeir  discretion  to 
settle  tbe  same.  Tbere  was  a 
power  of  maintenance,and  gifts  over 
as  between  tbe  daughters  on  dying 
unmarried  under  twenty-one,  and 
if  all  tbe  daughters  sbould.  die 
under  twenty-one  unmarried,  and 
without  leaving  issue,  then  over. 
Held,  tbat  the  trustees  bad.no 
power  to  direct  a  settlement  where 
one  of  tbe  daughters  married  under 
twenty-one  without  consent.  [Tay- 
lor V.  Au8ten\ 459 

15.  Testator  gave  personal  estate  out-* 
standing  on  securities  to  his  wife 
for  Hfe,  remainder  in  a  moiety  to  six 
of  his  children :  provided  that  if  any 
one  died  before  receiviny  bis  or  her 
share  without  leaving  lawful  issue, 
it  should  go  over.  One  of  tbe  chil- 
dren died  after  the  wife's  death,  be- 
fore the  securities  were  realized 
and  tbe  produce  divided.  Held, 
that  the  proviso  contemplated  the 
time  when  tbe  children  sbould  be 
entitled  to  receive  tbeir  shares,  not 
tbe  time  of  actual  payment,  and 
that  the  representatives  of  the  de- 
ceased child  took  a  share.  [In  re 
Bodyson'eTrusf]  ....     440 

16.  Testator  gave  Long  Annuities  to 

A.  for  life,  and  if  she  died  without 
leaving  issue  her  surviving,  then  to 

B.  and  C,  to  be  paid  to  tbem  at 


twenty-one,  if  both  Umng ;  but  if 
either  should  be  then  dead,  then  to 
the  survivor.  B.  and  C.  both  at- 
tained twenty-one,  but  died  in  tbe 
lifetime  of  A.,  who  died  without 
issue.  Held,  that  tbe  word  then 
bad  reference  to  tbe  death  of  A. 
without  issue,  and  that  the  residua- 
ry legatee  and  not  tbe  representa- 
tives of  B.  and  C,  took.  [Wid-^ 
dieombe  v.  Muller']     .     .     .     443 

17.  Devise  to  A.  for  life,  remainder 
to  all  and  every  the  children  of  her 
body,  tbeir  heirs  and  assigns,  as 
tenants  in  common ;  but  in  case  A. 
sbould  die  without  leaviny  any  issue 
of  her  body,  then  over.  A.  had 
two  children,  both  of  whom  died 
before  her ;  one  died  leaving  a  child 
who  survived  A. ;  the  other  died 
without  issue.  Held,  that  the 
word  leaviny  meant  haviny,  and 
that  tbe  two  children  of  A.  took 
vested  interests  as  tenants  in  com- 
mqy  in  fee.     [jEx  parte  Hooper'] 

264 

18.  A.  made  bis  will  and  gave  per- 
sonalty to  B.,  a  married  woman, 
for  life,  and  afler  her  death  as  she 
sbould  appoint,  and  in  default  of 
appointment,  to  her  husband  ;  and 
if  she  should  survive  him  and  make 
no  appointment,  then  to  her  chil- 
dren. B.  bad  three  children,  and 
by  her  will  she  appointed,  after  her 
husband's  death,  2000/.  between 
two  of  her  children,  and  1500/.  to 
the  other,  and  she  appointed  the 
residue  to  her  three  children  by 
name  in  sucb  manner  as  her  bus- 
band  sbould  appoint  by  will.  He 
by  bis  will  appointed  500/.  to  one 
of  tbe  children,  ( — )/.  to  another, 
and  the  residue  to  tbe  third.  Held, 
tbat  tbe  husband  had  no  power  to 
exclude  either  of  tbe  children ;  tbat 
bis  appointment  was  therefore  bad; 
and  that  tbe  appointment  of  the 


INDEX. 


751 


wife  took  effect  in  fiiYour  of  the 
three  children.     [  White  ▼.  JFiUon] 

298 

WITNESSES  (EXAMINATION 
OF). 

In  a  cause  at  issue  before  the  Orders 
of  7th  August,  1852,  agreed  to 
postpone  publication  till  the  2nd 
November,  on  the  ground  that  the 
new  practice  would  then  come  into 
operation.  The  case  was  one  in 
which  it  was  not  clear,  but  proba- 
ble, that  oral  examination  might  be 
the  most  effective.  Held,  that  the 
postponement  of  publication  was 
not  an  agreement  to  adopt  the  new 
practice;  but,  in  the  absence  of 
special  reasons  to  the  contrary, 
tnere  being  ^probability  of  advan- 


tage in  applying  to  the  new  prac- 
tice, it  ought,  according  to  the  in- 
tention of  the  Act,  to  he  applied. 
[Howard  v.  Howard]      .     .     239 

WOEDS. 
1 .  A  testitor  gave  l^acies  to  various 
legatees  by  name,  and  some  to 
classes  described,  but  the  persons 
composing  which  were  not  named  ; 
he  gave  his  residue  to  his  legatees 
specially  named,  except  one  of  the 
classes  described.  Held,  that  this 
showed  that  by  the  words  specially 
named  the  testator  meant  described 
or  mentioned^  and  that  all  the 
legatees,  whether  named  or  only 
described,  took  shares.  [/n  re 
Holmes] 321 
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